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NOTE. 


We  suggest  to  our  patrons  that,  to  facilitate  the  labor  of  the 
Judges  and  Reporters,  they  cite  the  TOP  PAGING  of  books  of 
our  SERIES,  and  add  [TEXT  BOOK  SERIES.]— Editor. 
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PEEFACE  TO  THE  SECOND  EDITION. 


IN  my  Preface  to  the  First  Edition,  I  mentioned  that, 
none  of  the  English  writers  on  the  Law  of  Insurance 
having  treated  in  one  volume  of  Life,  Fire,  and  Acci- 
dent Insurance,  and  important  piinciples  of  the  Law — 
such  as  Subrogation  and  Indemnity — having  been  much 
elucidated  by  recent  decisions,  it  seemed  to  me  that  a 
book  of  moderate  size,  containing  in  one  volume  the 
whole  Law  of  Insurance  (excepting  Marine ) — viz.,  Life, 
Fire,  Accident }  and  Guarantee  Insurance — might  be  for 
the  convenience  of  the  profession. 

This  anticipation  was  not,  it  is  hoped,  entirely  mis- 
taken, for  the  First  Edition  was  taken  up  sooner  than 
was  expected.  Notwithstanding,  however,  the  com- 
paratively short  time  that  has  elapsed  since  the  book 
was  published,  numerous  fresh  cases  have  occurred  in 
this  country,  Scotland,  Ireland,  the  Colonies,  and  Amer- 
ica ;  and  those  which  I  considered  the  most  useful  of 
them,  numbering  over  160,  have  been  referred  to  in  this 
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Viii  PREFACE. 

Edition,   bringing  up  the  list  of  cases  to  upwards   of 
1560. 

As  the  American  and  Colonial  Reports  are  numerous, 
and  their  abbreviations  are  not  always  familiar  to  the 
English  reader,  a  list  of  such  abbreviations  has  been 
gixen;  and  the  statutes  alluded  to  will  be  found  in  the 
Index. 


J.  B.  P. 


INNER  TEMPLE, 

July  1887. 
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THE  LAWS  OF  INSURANCE. 


CHAPTER  I. 

NATURE  OF  THE  CONTRACT  OF  INSURANCE. 

Purpose  of  insurance. — The  aim  of  all  insurance  is  to  make  pro- 
vision against  the  dangers  which  beset  human  life  and  dealings. 
Those  who  seek  it  endeavour  to  avert  disaster  from  themselves  by 
shifting  possible  losses  on  to  the  shoulders  of  others  who  are 
willing,  for  pecuniary  consideration,  to  take  the  risk  thereof;  and 
in  the  case  of  life  insurance,  they  endeavour  to  assure  to  those 
dependent  on  them  a  certain  provision  in  case  of  their  death  (a), 
or  to  provide  a  fund  out  of  which  their  creditors  can  be  satisfied. 

Those  who  grant  insurance  undertake  such  risks  at  a  price  and 
upon  calculations  which,  if  well  adjusted,  will  leave  them,  after 
providing  against  all  contingencies,  a  fair  profit  on  the  capital 
which  they  adventure.  In  insurance  business  there  is  a  tendency, 
as  in  all  others,  to  reduce  such  profit  to  the  lowest  margin,  and 
most  insurers1  in  effect  grant  by  way  of  bonus  a  rebate  on  the  pre- 
miums originally  demanded,  whereby  they  correct  errors  in  their 
own  favour  made  in  estimating  the  premiums  charged  for  the  risks 
taken,  or  make  the  business  of  insurance  mutual  rather  than  com- 
mercial. 

Principle  of  insurance  is  idemnity. — The  controlling  principle  in 
insurance  law  is  idemnity,  and  by  reference  to  that  principle 
most  difficulties  ^arising  on  insurance  contracts  must  be  [*  2  ] 
settled  (6).     Except  in  insurance  on  life  and  against  acci- 
dent, which  will  be  presently  discussed,  the  insurer  contracts  to 
idemnify  the  assured  for  what  he  actually  loses  by  the  happen- 
ning  of  the  events  upon  which  the  insurer's  liability  is  to  arise ; 

(a)  1  Bell  Comm.  645  (7th  edition). 

(b)  Castellain  v.  Preston,  11  Q.  B.  D.  380  at  386,  per  Brett,  L.  J. 

1  This  refers  strictly  to  mutual  insurance.  The  principle  which  lies  at  the 
foundation  is  mutuality,  in  other  words,  each  member  has  a  voice  in  the  man 
agement  of  the  affairs  of  the  company,  and  participates  in  the  profits  and  losses 
of  the  business. 

May  on  insurance,  2d  chap.,  25.  Smith  v.  Hunterdon  County  Mutual  F.  Ins. 
Co.,  41  N.  J.,  eq.  473. 

31 


*  3  THE    LAWS   OF   INSURANCE. 

and  under  no  circumstances  is  the  assured  in  theory  entitled  to 
make  a  profit  of  his  loss  (c). 

Were  this  not  so,  the  two  parties  to  the  contract  would  not  have 
a  common  interest  in  the  preservation  of  the  thing  insured,  and 
the  contract  would  create  a  desire  for  the  happening  of  the  event 
insured  against  (d).  And  where  in  fact  the  assured  has  a  prospi  ct 
of  profit,  there  and  there  only  can  arise  the  temptation  to  fraud,  or 
such  carelessness  as  will  bring  about  the  destruction  of  the  thing 
insured. 

Indemnity  not  always  complete. — The  contract  is  not,  however, 
necessarily  one  of  perfect  indemnity  (e).  No  insurer  now  takes 
the  risk  of  the  destruction  of  what  he  insures  by  all  perils  whatso- 
ever. As  a  man  of  business,  he  must  take  a  risk  whicli  he  can 
estimate,  for  the  two  reasons  that  his  capital  is  not  unlimited,  and 
that  the  reward  he  receives  for  his  liability  must  be  calculated 
with  some  reference  to  the  prospect  of  his  actually  incurring  the 
liability.  And  the  insurer  not  only  does  not  insure  against  all 
risks,  but  will  not  insure  to  an  unlimited  amount.  The  amount 
of  insurance  is  controlled — 

1.  By  the  value  of  the  thing  insured.  If,  however,  the  assured 
is  respectable,  his  valuation  of  his  goods  is  usually  taken;  and  in- 
surers, if  the  risk  is  not  great,  do  not  object  to  over-insure  in  order 
to  earn  a  higher  premium,  since  they  know  that  they  will  only  be 

liable  for  the  actual  loss. 

[*  3  ]  *2.  By  the  general  consideration  of  the  insurer's  business. 
Most  insurers  will  not  insure  above  a  certain  amount  on  any 
property  or  life,  and  either  decline  the  surplus,  or,  if  they  accept 
it,  reinsure  their  liability  thereon  with  some  other  insurer,  so  as  to 
divide  the  liability  thus'insured. 

Further,  the  insurer  will  not  insure  every  form  of  property  nor 
interest  therein.  Inwrable  value. — The  contract  is  in  its  in- 
cention  mercantile,  and  the  only  value  insurableisthe  commercial 
value  of  the  thing  insured.  An  insurer  will  not  pay  a  man's  losses 
at  his  own  price  or  compensate  him  for  his  feelings  at  the  burning 
of  an  heirloom,  but  only  for  his  loss  so  far  as  it  is  estimable  in 
money  on  ordinary  business  principles.  And  there  are  many  kinds 
of  property,  such  as  documents  of  title  and  negotiable  instruments, 
which,  while  of  great  value  in  a  certain  sense,  are  so  only  as  evi- 
dences of  title,  and  as  such  are  not  proper  subject-matter  of  insur- 
ance, or  not  insurable  on  the  same  calculations  as  other  property. 
nt  of  insurer's  liability. — The  insurer,  by  limiting  the  amount 
up  to  which  he  insures,  does  not,  except  in  a  valued  policy,  bind 
himself  absolutely  to  pay  the  whole  amount  if  the  thing  insured  is 
destroyed,  and  he  is  not  estopped  from  demanding  proof  of  the 

(c)  Same  case.     Vide  also  52  L.  J.  Q.  B.  866,  49  L.  T.  N.  S.  29,  31  W.  R. 

(d)  Warnock  v.  Davis,  104  U.  S.  (14  Otto)  775. 

U)  J  v  £oAr«,  4  App.  Cas.  756,  49  L.  J.  Q.  B.  123,  41  L.  T.  N,  S 
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actual  loss  caused  by  the  perils  insured  against.  His  undertaking 
is  only  to  indemnify  for  loss  actually  suffered  not  exceeding  the 
amount  named  in  the  policy. 

Valued  policy. — In  valued  policies*  (which,  though  not  unlawful, 
are  rare  in  the  case  of  land  insurances  on  property)  (/)  the  value 
is  agreed,  and  such  value  is  conclusive  for  all  purposes  against  the 
insurer,  unless  he  impugns  the  good  faith  of  the  assured  in 
making  the  valuation  (#),  or  shows  over-valuation  to  be  *so  [  *4  ] 
great  that  knowledge  thereof  would  have  affected  the  insur- 
ers willingness  to  take  the  risk  (A) 

And  even  where  for  convenience  the  value  is  agreed,  proof  of 
loss  total  or  partial  must  be  made  to  entitle  the  assured  to  recover 
on  the  contract..  Thus  it  is  said  in  a  very  early  case,  that  where  a 
policy  is  granted  on  the  goods  of  "A."  without  account,  he  must 
prove  that  his  goods  were  shipped  and  lost,  but  not  the  particu- 
lars (i). 

Results  of  principle  of  indemnity. — The  consequences  of  the  prin- 
ciple of  indemnity  are  briefly  as  follow: — 

1.  Only  what  has  been  actually  lost  need  be  made  good,  whether 
by  payment  or  reinstatement,  .i.  e.,  restoration  of  the  thing  dam- 
aged to  its  original  condition,  or  construction  of  a  new  thing  simi- 
lar to  it.     No  more  than  the  amount  of  loss  can  be  lawfully  re- 
covered, and  if  more  is  recovered  the  insurer  can  get  it  back  again 
if  he  paid  unawares  (&). 

2.  If  the  thing  insured  is  not  totally  destroyed,  but  remains 
wholly  or  in  part  in  a  deteriorated  or  damaged  condition,  the  in- 
sured can  only  claim  the  value  of  the  injury  actually  done,  unless 
all  that  remains  of  the  thing  insured  be  surrendered  to  the  insurer. 
If  the  assured  does  not  agree  to  treat  the  thing  as  wholly  lost  to 
him,  he  cannot  ask  to  have  it  wholly  made  good  to  him  (I).    This 
rule,  commonly  called  the  doctrine  of  abandonment,  is  chiefly 
applied  in  marine  insurance,  but  is  equally  applicable  to 

all  insurances  on  property  (m.)  *The  only  questions  arising  [*  5  ] 
under  it  in  land  insurance  are  as  to  what  degree  of  damage 
will  entitle  the  assured  to  abandon  the  property  to  the  insurer,  to 
make  what  he  can  of  it,  and  when  the  insurer  can  insist  on  the  as- 

(/)  3  Kent  Comm.  375,  note  d.  2  Phillips,  s.  1211  et  seq,  Wallace  v.  Insur- 
ance Co  ,  4  Louisiana  0.  S.  289. 

(g)  Raker  v.  Janson,  16  W.  R.  399,  L.  R.  3  C.  P.  303,  37  L.  J.  C.  P.  105. 

(X)  Ionides\.  Fender,  L.  R.  9  Q.  B.  531,  43  L.  J.  Q.  B.  2:27,  30  L.  T.  N.  S. 
547,  22  W.  R.  884. 

(t)  Williams  v.  North  China  Insurance  Co.,  1  C.  P.  D.  757,  705,  85  L.  T.  N. 
S.  884.  Kains  v.  Knightly,  Skinner  64. 

(fc)  See  Darrdl  v.  l%Wfe,  5  Q.  B.  D.  560,  56'?,  50  L.  J.  Q.  B.  33,  42  L.  T.  N. 
S.  797,  29  W.  R.  66. 

m  Potter  v.  Rankin,  6  H.  L.  C.  118. 

(m)  Castellain  v.  Preston,  11  Q.  B.  D.  880,  52  L.  J.  Q.  B.  366,  49  L.  T.  N.  S. 
29,  31  W.  R.  557.  M'Kenzle  v.  IVTiitworth,  I  Ex.  D.  36,  45  L.  J.  Ex.  233,  33  L 
T.  N.  S.  655,  24  W.  R.  287. 

8  See  Wood  on  Insurance,  Vol.  1,  p.  96  to  107  inc. 
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fiured  keeping  the  damaged  property  and  receiving  the  amount  of 
the  damage.  The  solution  of  these  questions  depends  on  whether 
the  identity  of  the  property  has  been  lost  by  the  happening  of  the 
peril 

3.  If  the  assured  has  any  ways  and  means  open  to  him  to  repair 
his  loss  otherwise  than  at  his  own  expense  or  at  the  cost  of  his  in- 
surer, he  must  either  cede  such  ways  and  means  to  the  insurer  on 
being  paid  in  full  the  amount  of  his  loss,  or  he  must  exercise 
such  ways  and  means  for  the  benefit  of  the  insurer  (o).  He 
may  not  take  with  both  hands.  Any  surplus  recovered  by  him  in 
excess  of  his  actual  loss  he  holds  in  trust  for  an  insurer  who  has 
paid  him.  And  while,  if  the  insurance  does  not  fully  compensate 
him,  he  is  entitled  to  control  any  action  brought  against  other  per- 
sons primarily  responsible  for  the  loss  (p),  he  cannot  even  in  such 
a  case  exonerate  such  other  persons  from  liability  (q).  An  unin- 
sured man  can  release  a  right  of  action  arising  out  of  his  loss,  but 
a  man  who  is  insured  may  not  release  such  claim  in  such  a  way 
as  to  prejudice  his  insurers.  Either  such  release  will  be  ineffectual, 
and  the  insurer  will  be  able  to  sue  in  the  insured's  name,  the  re- 
lease notwithstanding  (r),  or  the  assured  will  be  liable  (as  for  a 
breech  of  trust)  for  granting  such  release  contrary  to  his  duty  aris- 
ing out  of  the  contract  of  insurance  (s). 

Subrogation. — This  right  of  the  insurer,  which  is  termed 
j  subrogation,  *does  not,  however,  apply  in  cases  where  insured 
property  is  injured  by  acts  for  which  the  fissured  would  have 
been  in  law  responsible  if  the  property  had  not  been  his  own. 

Thus,  where  two  ships,  owned  by  the  Fame  man,  collide  by  the 
fault  of  one,  the  insurers  of  the  ship  not  in  fault  have  been  held 
not  to  be  entitled  to  make  any  claim  on  the  owner  for  the  act  of  the 
other  Fhip,  though  the  insurers  of  the  cargo  would  have  such  claim 
against  the  shipowner  (t). 

The  reason  for  this  apparent  variation  from  the  rule  already 
stated  is  twofold — 

1.  That  insurers  take  the  risk  of  the  assurcd's  negligence  as  part 
of  the  risk  against  which  they  insure  (w). 

2.  That  the  assured  in  the  case  cited  could  have  no  action 
against  himself  for  the  injury  done  by  his  one  ship  to  his  other, 
and  that  there  is  in  such  a  case  no  right  to  which  the  insurer  could 
on  payment  succeed. 

Position  inter  se  of  insurers  of  the  same  property. — Insurers  of  the 
same  interest  in  the  same  property  all  rank  together  for  purposes 
of  meeting  a  loss. 

(n)  Cattellain  v.  Preston,  11  Q.  B.  D.  880,  397,  per  Bowen,  L.  J. 
(o)  J 

ip)  Commercial  Union  v.  Lister,  9  Ch.  A  pp.  483,  4&->,  43  L.  J  Ch.  601. 
(q)  Hmidmore  v.  Australian  Cos-light  Co.,  2  N.  S.  W.  Law  219. 

>r)    ' 

it)  Commercial  Union  v.  Lister,  tntpra,  por  JesseK  M.  R. 

(0  «  Th,,mp*on,  8  App  Cm  279,  284,  88  L.  T.  N.  S.  1. 

(u)    Walker  v  .Vaitland,  6  B.  &  Aid.  171. 
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Their  position  is  analogous  to  that  of  co-sureties  (x\  and  they 
are  entitled  to  insist  upon  contribution  inter  se  proportionally  to 
the  amount  each  has  at  stake.  More  than  the  whole  loss,  as  haa 
been  seen,  may  not  be  paid,  and  their  several  contracts  are  taken 
together  as  parts  of  one  contract  of  indemnity,  each  paying  accord- 
ingly. 

*Aleatory  contract.  Difference  between  contract  of  insurance  [*  7  ] 
and  wager. — Insurance  is  at  times  an  aleatory  contract.  So 
far  as  this  means  a  contract  involving  risk  or  speculation,  the  term 
is  well  applied,  since  it  is  certainly  a  contract  of  mutual  risk  (?/), 
wherein  the  premium  is  risked  against  the  chance  of  loss.  But  if 
aleatory  be  taken  to  mean  gaming  or  wagering,  the  term  is  mis* 
applied  to  insurance,  for,  although  risk  is  of  the  essence  of  the 
contract  (2),  the  assured  is  moved  to  effect  insurance  by  the  risk 
of  loss,  and  does  not  create  the  risk  of  loss  by  the  contract  itself, 
as  is  the  case  in  a  pure  wager;  for  in  a  pure  wager  the  interest  of 
the  contracting  parties  in  the  event  wagered  on  is  created  by  tho 
the  fact  that  they  have  contracted  to  pay  each  other  certain  sums 
in  a  certain  event,  but  that  neither  sum  is  due  until  the  event  has 
been  decided  one  way  or  other:  whereas  in  insurance  the  motive 
for  the  contract  springs  from  the  existence  of  something  which 
may  be  lost,  and  the  danger  of  loss  thereby  to  the  person  who 
seeks  insurance.  And  such  person  pays,  and  not  merely  risks 
money,  in  order  to  obtain  pecurity  against  the  possible  loss.  In 
fact,  unless  the  property  insured  is  for  a  time  subjected  to  the  risk 
insured  against,  the  contract  of  insurance,  even  if  made,  never 
operates,  and  the  premium,  though  paid,  is  repayable;  which 
illustrates  yet  further  the  principle  that  the  person  seeking  insur- 
ance must,  for  the  contract  to  be  effectual,  have  had  some  prospect 
of  needing  indemnity  against  losing  the  thing  insured  within  the 
period  of  insurance.  From  this  it  may  be  seen,  that  effecting  a 
contract  of  insurance  does  not  oblige  the  insured  to  run  the  risk 
named  in  the  contract;  for  the  contract  being,  as  already  said, 
contingent  on  the  actual  attaching  of  the  risk,  is  not  enforceable 
by  cither  paity  till  the  risk  is  run;  and  premium  paid  before  risk 
begun  is  paid  subject  to  such  contingency  (a). 

When  policy  attaches. — While  a  policy  does  *not  attach  till  [*  8  J 
the  risk  begins,  it  can  equally  not  attach  after  the  ri-k  is  de- 
termined one  way  or   other,  except  in  those  special  insurances 
when  both  parties,  being  equally  ignorant  of  the  position  of  tho 
thing  insured,  contract  to  insure  it  lost  or  not  lost. 

Insurance  and  suretyship  compared. — The  similarities  between  in- 
surance and  suretyship  go  far  to  prove  further,  if  further  proof 
were  needed,  that  insurance  is  not  a  wagering  contract.  In  both 


(x]  Castdlain  v.  Preston,  11  Q.  B.  D.  380,  at  C87,  52,  L.  J.  Q.  B.  CGG,  40  L. 
T.  N.  S.  29,  31  W.  R.  587. 

(y)  Scottish  Equitable  v.  Buist,  4  Court  Sess.  Cas.  (4lli  scries)  1073. 
(z)  Tyrie  v.  Fletcher,  2  Cowper,  CG8. 
(a)  Ibid.  CGG. 
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contracts  there  is  no  chance  of  loss  and  an  undertaking  to  indem- 
nify ;  but  no  one  has  ever  yet  termed  suretyship  a  wagering  con- 
tract The  aim  under  each  contract  is  not  to  get  favourable  odds, 
but  a  sound  security,  and  the  contracts  aim  at  shifting  the  danger 
of  loss,  and  not  at  creating  an  opportunity  of  gain.  And  it  may 
be  observed  that  from  the  earliest  times  in  this  country,  as  may  be 
seen  by  the  treatise  of  Malyns  (1622)  and  the  Statute  of  Assur- 
ances (43  Eliz.  c.  12),  insurance  has  been  regarded  as  a  means  of 
distributing  the  risk  of  loss  and  dividing  adventures  (i.  e.,  risky 
mercantile  enterprises)  among  a  number  of  persons. 

And  when,  in  1861,  the  City  of  London  attempted  to  establish  a 
fire  office,  the  aim  of  the  Corporation  was  not  to  profit  by  wager- 
ing contracts,  but  to  provide  a  security  (the  City  lands)  to  meet 
losses  by  fire  at  such  a  charge  as  would  indemnify  them  for  their 
liabilities. 

The  contract  is  uberrimoc  fidei. — From  the  fact  that  insurance  is  a 
contract  to  shiit  risk  flows  the  second  great  principle  of  insurance 
law,  viz.,  that  the  contract  is  uberrimce  fidei,  one  requiring  the 
utmost  good  faith  on  both  sides  (6). 

This  rule  applies  to  every  form  of  insurances,  fire,  life,  or 
marine  (c),  though  not  quite  to  its  fullest  *extent  to  guar-  f *  9  ] 
antee  insurance,  which  comes  within  the  rules  of  suretyship. 

Assured^  duty  to  disclose  facts  touching  risks. — Under  this  rule  com- 
plete disclosure  must  be  made  to  the  insurer  of  every  fact  going  to 
establish  the  character  of  the  risk  to  be  shifted  by  the  contract 
which  is  within  the  knowledge  of  the  insurer,  and  which  is  not 
matter  of  common  knowledge  or  speculation  or  mere  opinion  (d). 
If  the  assured  keeps  back  information  which  goes  to  establish  the 
risk,  or  which  would  affect  the  willingness  of  the  insurer  to  take  it 
(except  perhaps  information  as  to  his  the  assured's  own  personal 
character,  as  he  cannot  be  expected  to  speak  ill  of  himself)  (e),  he 
will  take  nothing  by  the  contract,  but,  in  the  absence  of  fraud  or 
some  stipulation  to  the  contrary,  will  be  entitled  to  have  his  pre- 
mium, it  paid,  returned  to  him. 

An  insurer  aware  of  invalidity  of  contract  when  he  enters  into  it  is  es- 
topped.— And  where  the  insurer  grants  a  policy,  knowing  that  ho 
will  never  run  any  risk  thereunder,  whether  because  facts  invali- 
date it  or  the  risk  is  already  determined  in  his  own  favour,  he  will 
be  equally  subject  to  the  rule  of  good  faith,  and  will  cither  be  es- 
topped from  impugning  the  contract  or  held  to  have  waived  any 
breach  of  warranty  or  misrepresentation  therein,  or  be  liable  to 
repay  the  premium  received. 

The  rule  applies  not  only  in  the  procuring  or  granting  of  the 

(b)  I  Amould6(5thcd.). 

(ej  London  Assurance  v.  Mansel,  11  Ch.  D    363,  307,  48  L.  J.  Ch.  331,  27 
444,  and  cases  there  cited      But  see  Whcelton  v.  Ilardisty,  8  E.  &  B.  232, 
285,  27,  L.  J.  Q.  B.  241,  81  L.  T.  303,  0  W.  R  639. 
id)  Carter  v.  Il.fhm,  3  Burr.   1010. 
(«)  Sun  Mutual  Co.  v.  Ocean  Insurance  Co.,  107  U.  S.  (17  Otto)  485. 
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contract,   but  also   while   it   lasts   and   after  the   risk    has    hap- 
pened. 

Assurers  duty  to  avert  the  happening  of  the  risk. — If  the  assured  ac- 
celerates the  happening  of  the  risk,  or  if,  when  it  occurs,  he  refrains 
from  doing  w^hat  he  ought  to  lesson  the  damage  consequent  thereon, 
he  hazards  his  chances  of  recovering  on  the  contract.  The 
*true  view  on  this  subject  is  extremely  well  laid  down  in  a  [*10] 
recent  Canadian  case  (/)  as  follows : — 

Duties  of  assured  in  case  of  fire. — uAn  agreement  to  indemnify  an- 
other from  a  named  contingency  carries  with  it  the  provision  that 
the  person  to  be  protected  shall  neither  wilfully  cause  a  loss  nor 
purposely  increase  or  inflame  it  by  wilfully  refraining  from  such 
obvious,  easy,  and  ordinary  exertion  as  may  be  always  reasonably 
expected  from  a  person  willing  to  act  honestly  towards  him  to 
whom  he  looks  for  indemnity  (g).  If  the  assured  wilfully  prevents 
the  interference  of  others  to  save  the  goods  which  would  otherwise 
be  destroyed,  or  the  working  of  the  fire  engines,  &c.,  to  extinguish 
the  fire,  preferring  to  see  them  destroyed,  in  reliance  on  his  insur- 
ance, he  thereby  commits  a  fraud  on  the  insurers,  which  releases 
them  from  their  contract"  (Ji). 

"Where  he  wilfully  refrains  from  and  neglects  to  save  the  insured 
property,  having  no  reasonable  excuse  therefor,  and  having  ample 
means  at  his  disposal  so  to  do,  I  think  alike  rule  should  apply.  If 
a  man  have  an  insurance  on  valuable  jewellery  kept  in  a  small  box 
of  light  weight  and  readiiy  portable,  if  he  see  the  house  in  which 
he  and  they  are,  on  fire,  and  he  willfully  and  intentionally  leaves 
the  box  to  be  consumed  when  he  could  readily  remove  it,  prefer- 
ring to  rely  on  his  insurance,  the  mind  naturally  revolts  from  such 
conduct,  as  evidencing  a  dishonest  mind  and  a  fraudulent  disre- 
gard of  the  rights  of  others  "  (i).  The  Court  in  this  case  was  care- 
ful to  say  that  any  act  of  the  assured  preventing  his  goods,  &c., 
being  saved,  to  disentitle  him  from  his  remedy  under  the  policy, 
must  be  done  with  the  fraudulent  intention  and  purpose  of  throw- 
ing the  loss  on  the  insurers  (&). 

* Assured  will  not  bear  whole  expense  of  saving  property. — [*11] 
This  rule,  of  course,  has  its  other  side,  that*  if  a  man  is 
bound  to  do  his  best  for  the  insurer  in  case  of  a  fire,  he  is  not 
bound  to  do  so  at  his  own  cost,  the  risk  insured  against  having 
accrued.  This  result  is  well  stated  in  an  American  case,  Witherell 
v.  Marine  Insurance  Company,  49  Maine,  200,  206. 

Saving  property. — If  duty  requires  the  occupants  of  a  house 
which  is  in  danger  of  being  destroyed  by  fire  to  carry  their  prop- 
erty out  of  the  door,  or  even  to  throw  it  from  the  windows  rather 
than  permit  it  to  become  a  prey  to  the  flames,  they  ought  not  to 

(/)  Devlin  v.  Queen  Insurance  Co.,  46  U.  C.  (Q.  B.)  611,  621. 

(g]  See  also  Chandler  v.  Worcester  Insurance  Co.,  57  Mass.  (3  Cash.)  328. 

(h]  Devlin  v.  Queen  Insurance  Co  ,  46  U.  C.  (Q.  B.)  611,  622,  per  Hagarty,  C.  J. 

(i]  Ibid.  46  U.  C.  (Q.  B.)  611,  623. 

(k)  Balestracci  v.  Firemen's  Insurance  Co.,  34  Louisiana  Annual  844 
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be  the  losers  by  fulfilling  the  obligation  thus  imposed  upon  them  ; 
nor  can  it  make  any  matter  whether  the  injury  arises  from  the 
fracture  of  a  mirror  or  other  piece  of  furniture  by  the  fall,  or  the 
abstraction  by  a  thief  of  a  bale  of  goods  when  it  reaches  the  pave- 
ment. If  the  danger  is  imminent,  even  though  the  event  shows 
thnt  the  goods  would  not  have  suffered  at  all  if  left  alone,  the  in- 
surers are  still  liable. 

The  rule  is,  however,  to  a  certain  extent  limited  by  the  rules  of 
general  average  contribution,  and  the  insurers  will  not  in  every 
case  be  bound  to  meet  the  whole  of  such  cost.  Thus  — 

Cost  of  attempt  to  protect  neighbouring  house  —  In  an  Americnn  case 
(0,  blankets  wt  re  put  on  a  building  by  the  assured  to  protect  it 
from  combustion  through  a  neighbouring  fire.  The  insurers 
approved  of  the  act,  and  the  building  was  thereby  saved.  The 
blankets,  however,  were  spoilt,  and  an  action  was  brought  by  the 
assured  against  the  insurer  for  the  cost  of  them.  It  was  held  that 
the  loss  was  not  covered  by  the  policy,  but  that  it  was  a  subject  of 
general  average,  to  which  the  insurer  and  the  insured  should  con- 
tribute in  proportion  to  the  amount  which  they  respectively  had  at 
risk  in  the  store  and  its  contents.  It  was  also  held  that 
[*12~]  buildings  in  the  neighbourhood,  *  which  would  have  been 
endangered  if  the  store  had  taken  fire,  and  upon  some  of 
which  the  defendants  had  made  insurance,  were  too  remotely 
a  fleeted  to  be  liable  to  contribution. 

Wfiether  fire  policy  on  ship  liable  for  average.  —  There  is  no  ques- 
tion, of  course,  as  to  the  application  of  the  principle  in  marine  in- 
surance. American  and  English  (m)  Courts  have,  however,  dif- 
fered as  to  whether  a  fire  policy  on  a  ship  was  a  marine  policy  so 
as  to  be  liable  for  average.  But  in  England  it  is  very  common  to 
insert  an  average  condition  in  a  mercantile  fire  policy  which 
avoids  all  question  as  to  the  law  which  might  otherwise  be  doubt- 
ful, average  not  being  in  its  inception  a  part  of  insurance  law  (n). 
policy  —  land  or  sea.  Contribution  frow,  neighbours.  —  In  any 
case  it  woujd  seem  possible  to  take  a  valid  distinction  between 
policies  against  risk  of  fire  to  part  of  a  common  adventure  and 
ri-k  of  fire  to  property  on  land  whose  owners  have  no  interest  in 
(•MiniiiMii.  It  was  on  this  principle  that,  in  Welles  v.  Boston  Insur- 
ance Company,  23  Mas*.  182,  the  Court  declared  that  a  man  who 
saved  his  house  from  fire  at  cost  to  himself,  and  thereby  prevented 
th«-  spread  of  a  fire  to  other  parts  of  the  city,  could  not  seek  con- 
tribution from  adjoining  owners,  saying  that  it  "  would  not  do  to 
take  so  wide  a  range  in  the  application  of  the  principle  of  contri- 


(I)   Wdfav.  Ilnsinn  ('"..  L'::   Ma-    (0  Pickering)  182.     But  see  Thompson  v. 

<     Q    H  819. 

(m)   1  .  v.  Virf.  fiisnniiii-i'  Cnr/Htration,  4  C.  P   D.  160,  48 

<'.  P.  424.  40  L  T.  N.  S     Hid    27    W.    R.   OHO  ;  contra,   Merchants',  <frc., 
Co  v.  A**nciatcd  Fireman's  Co.,  30  Am.  Rep   428. 

(n)     1  I    fire,  4  App.   Cas.   756,   760,   49  L.  J.  Q.  B.  123,  41  L.  T. 

N.8.328  28  W    El  1. 
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bution.     All  the  buildings  in  the  city  may  remotely  have  been 
protected,  and  it  would  be  impossible  to  draw  the  line." 

Fraudulent  intent  may  be  inferred  from  gross  negligence  (o),  or 
from  forbearance  to  use  reasonable  exertions  and  means  at  hand  to 
put  out  a  fire  (p). 

*7c?  the  contract  of  life  insurance  a  contract  of  indemnity — Life  [*13] 
insurance  has  been  already  mentioned  as  perhaps  an  exception 
to  the  general  principle  that  insurance  implies  indemnity.  It  would 
seem  to  follow  from  the  words  of  the  Gambling  Act  (14  Geo.  III.  c.  48), 
that  no  insurance  may  lawfully  be  made  which  is  not  in  the  nature 
of  an  indemnity  for  the  loss  of  an  interest.  No  man  may  insure 
against  the  loss  of  anything  or  the  death  of  any  person  in  which 
or  in  whom  he  has  not  an  interest  (g),  nor  for  more  than  the  value 
of  that  interest  (r),  nor  recover  on  such  insurance  more  than  the 
interest  which  he  has  (s).  Although  the  words  of  the  statute  seem 
intended  to  restrict  insurance  to  indemnity,  it  has  been  decided  that 
life  insurance  is  not  a  contract  of  indemnity. 

Insurance  on  life  falls  into  two  divisions — insurance  on  own  life, 
and  insurance  on  other's  life.  The  two  classes  would  seem,  in  theory 
at  least,  to  be  governed  by  different  principles.  To  take,  first,  in- 
surance on  another's  life:  Creditors'  policies. — A  creditor  insures  his 
debtor's  life  as  a  means  of  securing  himself  against  the  chance  of 
the  debtor's  dying  without  paying  him,  i.  e.,  as  a  collateral  security 
for  the  debt  (£),  like  a  mortgagee's  fire  policy.  In  other  words,  he 
obtains  a  COB  tract  of  indemnity  against  the  loss  of  his  debt  by  the 
death  of  the  debtor  before  it  has  been  paid.  In  such  a  case  the 
debt  is  not  a  mere  excuse  for  the  policy  ;  but  the  securing  of  the 
debt  or  indemnification  against  its  possible  loss  is  the  reason  for  the 
insurance  being  effected. 

Insurnble  interest  in  life. — Before  the  Gambling  Act,  Lord  Hard- 
wicke  (u)  held  the  law  to  be  that  only  an  interest  at  the  time 
of  insurance  and  of  the  happening  of  the  event  insured  against 
would  suffice,  i.  e.,  that  the  assured  must  have  had  something  to 
lose  when  the  risk  was  insured  against  and  have  lost  some- 
thing by  its  occurrence.  And  to  an  ^ordinary  reader  of  the  [*14] 
Act  this  principle  would  seem  to  be  there  affirmed. 

Life  policies  do  not  usually  state  the  reasons  for  which  they  were 
effected,  nor  the  exact  nature  of  the  interest  on  which  they  are 
based.  Nor  do  insurers  usually  raise  the  question  of  interest,  un- 
less they  have  some  other  grounds  for  disputing  liability ^  and,  in 
the  absence  of  any  suspicion  of  fraud,  they  are  glad  to  insure  a 
good  life.  But  the  practice  of  insurers  is  no  more  a  criterion  as  to 
the  policy  or  requirements  of  the  law,  than  is  the  practice  of  pay- 

(o)   Goodman  v.  Harvey.  4  A .  &  E.  870,  876. 

(p)  Gave  v.  Farmers'  Co,.  48  New  Hampshire  43.  Htickins  v.  People's  In- 
surance Co.,  31  N.  H.  238,  248. 

(g)  S.  1.  (r)  S.  1.  (*)  S.  3. 

ft)  Stackpok  v.  Simonds,  2  Park  Ins.  932  (8th  ed.). 
(u)  Saddlers  Co.  v.  Badcock,  2  Atk  554,  1  Wilson  10. 
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ing  debts  of  honour  a  proof  that  such  debts  could  be  sued  on. 
Similar  reasons  guide  in  both  cases.  The  law  cannot  stop  people 
from  paying  what  they  are  under  no  liability  to  pay,  but  a  court  of 
law  would  be  entitled  to  demand  proof  of  interest  in  an  insurance 
policy,  notwithstanding  waiver  by  the  insurers  of  such  proof. 

Is  life  insurance  indemnity  ? — If  contemporanea  expositio  were  ap- 
plied to  the  Gambling  Act,  there  is  little  or  no  doubt  that  the  views 
of  Lords  Mansfield  and  Ellenborough,  two  of  our  greatest. mercan- 
tile lawyers,  who  understood  fully  the  state  of  law,  custom,  and 
circumstances  to  meet  which  it  was  framed,  would  prevail  on  this 
subject  They  both  undoubtedly  considered  that  insurance  sur 
outre  me  was  a  contract  of  indemnity ;  and  in  accordance  with  this 
view  it  was  decided,  in  Godsal  v.  Boldero,  9  east  72,  that  a  creditor 
of  Mr.  Pitt,  who  had  been  paid  by  his  executors,  could  not  recover 
on  his  insurance  on  Mr.  Pitt's  life. 

This  view  was  long  held  correct,  but  was  overruled  in  two  cases 
which  now  control  the  law  as  to  life  insurance — Dolby  v.  Ihe  India 
and  London  Life  Company  (x)  and  Law  v.  London  Indisputable  Com- 
pany (y). 

[*  15  ]  *Dalby  v.  India  and  London  Life  Co.  discussed. — The  first 
of  these  decisions  is  based  (1)  on  a  misinterpretation  of  the 
Gambling  Act,  by  the  3d  section  of  which  (z)  it  is  provided  that 
no  greater  sum  shall  be  recovered  or  received  from  the  insurer 
than  the  amount  or  value  of  the  interest  of  the  assured  in  the  life 
or  event.  In  fire  insurance,  which  is  under  the  same  statute,  a 
man  must  have  interest  at  the  time  of  insurance  and  of  loss.  But 
in  life  insurance  the  words  are  construed  in  a  different  sense  alto- 
gether. But  it  would  seem  to  be  clear  that-the  same  words  in  the 
same  statute  are  not  capable  of  two  contrary  constructions. 

(2)  On  a  confusion  between  a  man's  interest  in  his  own  and 
another's  life.  Admitting  that  a  man  cannot  bo  indemnified  for 
tin-  loss  of  his  own  life,  a  creditor  certainly  can  be  so  for  the  death 
of  his  debtor  insolvent,  and  that  is  what  he  insures  for.  Unless 
he  was  owed  the  debt  he  could  not  insure  the  debtor,  and  usually 
insurance  of  the  debtor  is  the  last  method  a  man  would  adopt  for 
vering  his  debt. 

On  a  mistaken  view  as  to  the  nature  of  a  premium.  It  is 
a  man  will  pay  to  protect  himself  from  a  probably  greater 
loss.  A  man  has  no  insurable  interest  in  his  premiums,  and  by 
law  cannot  insure  them.  He  has  no  more  interest  in  them  than 
in  his  last  year's  butcher's  bill.  He  has  had  in  each  caso  the 
equivalent,  for  by  payment  of  the  premium  he  has  bought  immu- 
nity from  the  risk  ne  wishes  to  co.ver  for  the  period  for  which  he 
seeks  insurance. 

(4)  On  a  petitio  principii.     Both  cases  consider  that  life  insur- 

(*)  24  L.  J.  C.  P.  2,  15  C.  B.  866,  18  Jur   1024,  24  L.  T.  182,  3  W   R.  116. 
(yi  24  L.  J.  Ch.  196,  1  K.  &  J.  223,  1  Jur    N.  S.  179,  3  W.   li.  155,  24 
L.  T.  208 
(«)  Pb*t,  p.  87. 
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ance  cannot  be  a  contract  of  indemnity,  because  the  sum  is  cer- 
tain, and  all  will  be  payable ;  but  the  very  point  to  be  decided  is, 
Should  the  whole  insurance  money  be  payable  at  all  events,  or 
only  so  much  thereof  as  compensates  for  the  loss. 

^•Creditors'1  policies. — In  fire  insurance  the  amount  stated  in  [*16] 
the  policy  limits  the  liability  of  the  insurer,  but  does  not 
bind  him  to  pay  the  whole  sum  on  the  happening  of  a  fire,  without 
any  rights  over  the  property  insured ;  but  if  the  view  taken  in  the 
two  cases  under  consideration  be  right,  a  man  who  is  owed  a 
debt  may  make  thereof  an  excuse  for  a  speculation  in  the  life  of 
his  debtor  (a),  for  if  the  ordinary  rules  of  insurance  do  not  apply 
there  seems  no  reason  why  he  should  not  "  make  an  excuse  of  the 
statute  "  and  take  out  a  dozen  policies  each  for  the  amount  of  his 
debt,  and  claim  that,  all  being  several  contracts,  no  evidence  can 
be  adduced  to  show  in  any  one  case  that  he  has  over-insured  his 
interest,  since  contribution  is  out  of  place  unless  the  contract  be 
one  of  indemnity.  But  the  courts  have  shrunk  from  this  conse- 
quence of  these  two  decisions  (6).  The  Liverpool  poisoning  case 
is  a  striking  commentary  on  the  possible  abuse  of  the  system  of 
issuing  creditors'  policies.  A  woman  having  lent  small  sums  of 
money,  then  insured  the  lives  of  her  debtors  for  an  amount  ex- 
ceeding the  loans,  and  afterwards  poisoned  them  to  obtain  the  in- 
surance-money (c). 

Where  such  policies  are  kept  up  at  the  debtor's  expense,  they 
are  a  security  given  by  him,  and  as  such  not  open  to  objection; 
but  where  the  creditor  at  his  own  expense  insures  the  debtor,  it  is 
more  economical  for  the  creditor  that  the  debtor  should  die 
quickly,  since  it  enables  him  to  get  his  debt  paid  at  less  cost.  It 
is,  indeed,  clear  that  insurance  by  a  creditor  is  open  to  very  serious 
objections  as  it  now  stands,  for,  instead  of  having  something  to 
lose  by  the  death  of  his  debtor,  he  may  actually  find  himself  in 
pocket  thereby.  Unlike  a  mortgagee,  he  has  no  security  for 
his  debt,  and  indeed  insures  to  make  up  *for  the  want  of  [*  17  ] 
such  security,  not  to  find  a  means  of  preserving  the  security 
which  he  has ;  and  insurance  enables  him  either  to  get  both  his 
debt  and  his  insurance  money,  or  to  let  off  his  debtor  at  the  ex- 
pense of  his  insurers. 

Provision  of  Canadian  Civil  Code  as  tot  creditors'  policies. — In  the 
Canadian  Civil  Code  of  Lower  Canada,  which  as  to  insurance  al- 
most wholly  corresponds  with  English  law,  and  is  a  good  summary 
thereof,  the  objections  to  creditors'  and  similar  policies  are  met  by 
article  2592,  which  is  as  follows :  "  The  measure  of  the  interest  in- 
sured in  a  life  policy  is  the  sum  fixed  in  the  policy,  except  in  the 
cases  of  insurance  by  creditors,  or  in  other  like  cases,  in  which  the 

(a)  See  Warnock  v.  Davis,  104  U.  S.  (14  Otto)  775,  and  cases  there  cited. 
(6)  Hebden  v.  West,  3  B.  &  S.  579,  32  L.  J.  Q.  B.  85,  7  L.  T.  N.  S.  454,  11 
W.  R  423,  9  Jur.  N.  S.  747. 

(c)  Reg.  v.  Flannagan,  15  Cox  Or.  Ca  411. 
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interest  is  susceptible  of  exact  pecuniary  measurement.  In  these 
cases  the  sum  fixed  is  reduced  to  the  actual  interest." 

Own  life  policies  and  indemnity. — As  to  policies  on  a  man's  own 
life,  different  considerations  arise,  for  no  man  can  be  indemnified 
for  the  loss  of  his  own  life.  Such  policies  are  usually  effected  as  a 
provision  for  relatives  or  creditors. 

Although  an  insurance  by  a  man  on  his  own  life  was  at  first  (d) 
held  to  be  a  contract  of  indemnity,  it  has  since  been  settled  not  to 
be  so  (e)j  but  to  be  a  contract  by  the  insurer  to  pay  a  certain  sum 
on  the  happening  of  a  given  event — usually  the  death  of  the  as- 
sured, or  his  attaining  a  certain  age — and  the  sum  will  not  vary 
with  reference  to  the  greatness  or  smallness  of  the  loss  to  the  family 
of  the  assured. 

Life  policy. — By  a  policy  of  life  assurance,  the  assurer  agrees  to 
pay  the  assured  a  certain  sum  of  money  on  the  death  of  a  person 
therein  named,  and  in  consideration  thereof  the  assured  pays  the 
assurer  a  certain  smaller  sum  immediately  on  effecting  the 
[*18]  insurance,  or  agrees  to  pay  *the  assurer  a  premium  or  an- 
nual sum  until  such  death  occurs;  orlf  the  whole  period 
of  life  be  not  insured,  then  until  the  expiration  of  the  term  during 
which  the  insurance  is  to  continue. 

In  the  case  of  Dalby  v.  India  and  London  Life  Assurance  Co.  (e), 
a  life  assurance  is  thus  defined: — "The  contract  commonly  called 
life  assurance  is,  when  properly  considered,  a  mere  contract  to  pay 
a  certain  sum  of  money  on  the  death  of  a  person  in  consideration 
of  the  due  payment  of  a  certain  annuity  for  his  life,  the  amount 
of  the  annuity  being  calculated,  in  the  first  instance,  according  to 
the  probable  duration  of  his  life,  and  when  once  fixed  it  is  con- 
stant and  invariable.  The  stipulated  amount  of  the  annuity  is  to 
be  uniformly  paid  on  one  side,  and  the  sum  to  be  paid  in  the  event 
of  death  is  always  (except  where  bonuses  have  been  given  by  pros- 
perous offices)  the  same  on  the  other."  Definition  of  life  insurance 
per  Jcsttel,  M.  R. — The  definition  given  by  Sir  Geo.  Jessel  of  the 
contract  of  life  assurance  is  "  a  purchase  of  a  revisionary  sum  in 
consideration  of  a  present  payment  of  money,  or,  as  is  generally 
the  case,  on  the  payment  of  an  annuity  during  the  life  of  the  per- 
son insuring"  (/). 

Life  insurance  converse  of  an  annuity. — A  policy  of  life  insurance 
is  not  an  insurance  from  year  to  year,  but  the  premiums  consti- 
tute an  annuity,  the  whole  of  which  is  the  consideration  for  the 
• -n tin;  assurance  for  life.  A  life  policy  is  the  converse  of  an  an- 
nuity. A  man  elects  to  pay  the  insurers  an  annuity  on  their  gu&ran- 
teeing  his  representatives  a  lump  sum  on  his  death.  In  the  other 
case  a  lump  sum  is  paid  by  him,  he  to  receive  an  annuity  for  his  life. 

Id)  Godsal  v.  Roldero,  0  East  72 

(e)  Dalby  v.  India  «//•/  Lmi'lnn  JAfr.  Co.,  supra,  p  13.  Fryer  v.  Mordand. 
8  Ch.  D.  675.  68T).  r,  I.  .1  Ob  SIT,  :?5  L.  T.  N.  S.  468,  25  W.  R  21. 

(<)  15  C  I  L.  J.  C.  P.  2,  24  L.  T.  182,  3  W.  R.  116,  18  Jur.  1024 

(/)  Fryer  v.  Mordand,  8  Ch  D.  686.     See  last  page. 
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In  either  case  there  is  no  relation  between  the  annual  premium 
and  the  risk  of  assurance  lor  the  year  in  which  it  is  paid. 

^Indeed,  the  premium  for  single-year  insurance  is  lower  [*19] 
than  the  year's  premium  on  a  whole  life  policy,  there  being 
no  certainty  of  death  within  the  period  and  no  option  to  con- 
tinue (#). 

Insurance  against  accident  and  indemnity. — An  agreement  to  com- 
pensate a  man  for  injuries  by  accident  might  seem  to  be  u  contract 
of  indemnity,  but  it  must  be  remembered  that  in  this  case,  as  in 
that  of  an  insurance  on  a  man's  own  life,  the  value  of  the  peril  in- 
sured against  cannot  be  appraised  in  money,  and  therefore  the  in- 
sured cannot  really  be  indemnified;  for  although  the  evil  results 
of  bodily  injury  can  often  be  alleviated  by  what  money  will  pro- 
cure, mere  money  cannot  allay  or  remove  the  suffering,  and  there- 
fore cannot  really  constitute  an  indemnity.  Moreover,  the  payment 
contracted  by  the  insurers  1o  be  made  in  case  of  accident  is,  under 
present  practice,  a  certain  fixed,  invariable  sum.  No  gradual  scale 
of  compensation  for  different  accidents  could  be  satisfactorily 
framed,  for  the  reason  already  mentioned,  that  bodily  pain  and 
suffering  do  not  admit  of  a  precise  valuation.  Where  there  is  in- 
demnity by  the  insurer,  there  is  subrogation  of  him  to  the  rights 
of  the  assured;  but  by  the  Railway  Passengers'  Assurance  Com- 
pany's second  Act,  the  right  of  subrogation  in  case  of  accident  in- 
surance is  negatived  (A). 

Insurance  not  pleadable  in  action  for  negligence. — A  tortfeusor,  who 
may  have  caused  an  accident,  not  resulting  in  death,  cannot  plead 
an  insurance  against  accident  in  mitigation  of  damages  Ci),  the  re- 
sult of  which  is  that  a  man  may  sometimes  make  a  considerable 
profit  out  of  an  accident  by  judicious  insurance,  since  he  is  not 
accountable  to  his  insurers  for  any  surplus  over  and  above  full 
compensation. 

Except  where  death  ensues. — But  where  an  insured  man  is 
killed  by  an  accident,  *the  tortfeasors  get  the  benefit  of  the  [*20] 
insurance;  for  in  an  action  under  Lord  Campbell's  Acts  the 
damages  payable  in  respect  of  a  death  caused  by  a  tortious  act  are 
reduced  by  reference  to  the  prudence  of  the  deceased  in  insuring 
his  life,  and  the  tortfeasor  is  allowed  to  plead  such  insurance  in 
mitigation  of  damages  (&).  But  if  the  man  had  lost  all  his  limbs 
and  senses,  and  retained  his  life,  the  tortfeasor  could  not  have 
pleaded  an  accident  policy  in  such  mitigation ;  since  the  injury  to 
the  man  himself  and  the  injury  to  his  family  or  representatives  is 
different  in  kind. 


(g)  Rose  v.  Medical,   &c.,   11   C.   S.   C.    (2nd  series)   151.     Scottish  Widows' 
Fund  v.  Buist,  8  C.  S.  C.  (4th  series)  1078. 

(h)  27  and  28  Viet,  c-  155. 

(i)  Bradburn  v.  G.  W.  R,  L.  R.  10  Ex.  1,  44  L.  J.  Ex.  9,  31  L.  T.  N.  S. 
464,  23  W.  R.  48. 

(k)  Hicks  v.  Newport  Railway,  4  B.  &  $.  403  note. 
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THE   CONTRACT   OF   INSURANCE. 

The  term,  policy.  —  The  usual  instrument  containing  a  contract  of 
insurance  is  called  a  policy,  a  term  borrowed  from  the  Italian  mer- 
chants who  introduced  the  practice  of  insurance  into  this 
country  (/). 

Contract  to  insure  verbal  at  common  law.  —  At  common  law  a  verbal 
promise  for  a  valuable  consideration  to  issue  a  policy  of  insurance 
is  valid.  "  Such  promise  need  not  be  in  writing,  any  more  than  a 
promise  to  execute  and  deliver  a  bond  or  a  bill  of  exchange  or  a 
negotiable  note"  (m);  and  insurance  contracts  other  than  guaran- 
tee insurances  are  not  within  the  Statute  of  Frauds;  and  the  con- 
tract, being  consensual,  depends  for  its  validity  on  agreement  be- 
tween the  parties  as  to  the  risk  and  premium,  and  not  on  the  par- 

ticular evidence  used  to  prove  the  same  (n). 

[*21  ]  *  Whether  policy  necessary  by  statute.  —  The  Gambling  Act  (14 
Geo.  III.  c.  48),  s.  2,  evidently  contemplates  that  insurance  will 
be  made  by  policy,  but  does  not  enact  that  it  shall  be  so  made,  but 
only  that  all  policies  shall  contain  the  name  of  the  person  inter- 
ested therein.  No  subsequent  statute  now  in  force  enacts  this,  un- 
less it  be  the  Stamp  Act  (o),  whereby  it  is  enacted  that  the  insurers 
are  bound,  under  penalty,  to  issue  a  stamped  policy  within  a  cer- 
tain time  after  they  have  accepted  a  premium.  But  this  enactment 
obviously  aims  only  at  protecting  the  revenue,  and  it  is  impossible 
to  suppose  that  it  was  thereby  intended  to  punish  the  assured  for 
a  breach  by  the  insurer  of  his  statutory  duty,  or  that  it  was  in- 
tended to  interfere  with  his  right  to  demand  a  stamped  policy, 
which  would  be  evidence  of  the  contract  of  insurance  agreed  be- 
tween the  parties. 

I'olicy  necessary  by  constitution  of  company.  —  Though,  as  has  been 
seen,  no  enactment  in  express  terms  makes  it  necessary  to  have  a 
contract  of  insurance  in  writing,  the  special  constitution  of  each 
company  usually  provides  the  mode  in  which  the  company  is  to  be 
bound,  and  policies  must  be  issued  in  accordance  with  the  pro  visions 
of  such  constitution  before  the  assured  cm  sue  on  the  insurance.  But 
this  rule  will  not  prevent  theCourts  from  making  a  company  issue  a 


(1)  Th<-  Italian  polizzft  is  derived  from  TroMirTvxov,  polyptychmn,  ;i  tablet  of 
several  folds  ia>  dtttioguished  from  diptych,  triptych,  &c.),  used  in  late  Latin  for 
an  account  or  memorandum  hook.  See  Faccioluii,  .*.  v.  "  polyptychum  ''  —  Lit)  iv, 
*.  ».  "police." 

(m)  Kmn*  v.   A*/m//»//*/,    Skinner  55  (A.  i>.   1081).     Commercial   Mutual  v. 
Mutual,  19  Howard  (U.  8.)  318.     Newman  v.  Belsten,  70  L.  T.  Journal, 
1TJ- 

•l>  \.Ctay  I  <n.     I'.i  Connecticut  107.     Bishop  of  Chatham 

T.  Western,  &c  ,  Co  ,  1  Pugs.  &  Tr  (New  Bruns.)  242. 

(o)  88  &  84  Viet  c.  97,  s.  20  (1). 
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policy  when  there  is  clear  proof  of  an  agreement  to  insure.  In 
marine  insurances,  which  by  the  Act  30  Viet,  c.  23,  must  be  by 
policy,  it  is  especially  common  to  issue  after  loss  a  stamped  policy 
in  accordance  with  the  slip,  which  is  held  binding  in  honour,  if  not 
in  law,  as  a  real  contract  (p). 

Parol  evidence  to  show  object  of  policy. — It  may,  it  seems,  be  shown 
by  parol  evidence  that  a  policy  was  intended  by  an  intestate 
to  be  for  the  benefit  *of  his  wife,  under  the  Married  Women's  [*22  ] 
Property  Act,  1870,  s.  10;  or  the  Married  Women's  Property 
Act,  1882,  s.  11  (g).     It  must  be  observed  that  the  insurers  in  this 
case  did  not  dispute,  though  they  had  mistaken,  the  intestate's  in- 
tention. 

Action  on  policy  not  delivered. — If  a  policy  has  been  duly  signed 
and  countersigned,  and  is  ready  to  be,  although  it  has  not  been  in 
fact,  delivered  by  the  insurers,  it  will  be  deemed  to  be  so  far  de- 
livered that  the  assured  cannot  sue  in  equity  for  the  loss,  on  the 
ground  of  the  policy  not  being  a  perfected  one,  and  therefore  not 
sufficient  to  support  an  action  at  law  (r~).  And  where  a  policy  pur- 
ported to  be  signed,  sealed,  and  delivered,  and  had  in  fact  been 
signed  and  sealed,  but  had  never  left  the  office  of  the  company, 
the  House  of  Lords  held  that  there  was  a  delivery  (s). 

Insurance  without  policy. — It  has  been  held  in  Scotland  that  there 
may  be  insurance  without  delivery  of  a  policy  if  the  terms  are 
agreed  and  if  the  premium  has  been  paid  (0,  Policy  must  conform 
to  contract. — And  if  the  policy  when  issued  does  not  conform  to  the 
true  intent  of  the  parties  at  the  time  when  the  insurance  is  agreed 
upon,  it  may  be  rectified  or  the  true  contract  sued  upon  (it).  If  a 
parol  contract  be  proved,  it  will  not  be  held  to  have  merged  in  a 
policy  which  is  not  in  conformity  with  the  parol  agreement  (x), 
and  in  such  case  the  policy  may  be  rectified  so  as  to  accord  with 
the  parol  contract  (y).  Indeed,  on  most  policies  issued  there 
is  a  notice  to  ^return  them  for  correction  if  they  are  not  ac-  [*23  ] 
curate ly  set  out. 

( »)  See  Mead  v.  Davidson,  3  A.  &  E.  303.  Lishmnn  v.  Northern  Marine  Co  , 
L.  R.  10  C.  P.  179,  44  L.  J.  C.  P.  185,  32  L.  T.  N.  S.  170,  23  W.  R.  733.  Morocco 
Land  Co.  v.  Fry,  11  Jur.  N.  S.  70,  11  L.  T.  N.  S.  618,  13  W.  R.  310.  Fisher  v. 
Liverpool  Marine  Co  ,  L.  R.  8  Q.  B.  469 

(q)  Newman  v.  Belstcn,  Sol.  Jour.  23  Feb.  1884,  p.  301. 

(r)  MlFarlane  v.  Andes  Insurance  Co.,  20  Grant  (U.  C.)  486. 

(s)  Xenos  v.  Wickham,  L.  R.  2  H.  L.  296,  36  L.  J.  Ex.  313,  16  L.  T.  N.  S.  800, 
16  W.  R.  38.  Jones  v.  Provincial,  616  U.  C.  (Q.  B.)  477.  Potter  v  Rankin,  6 
H.  L.  C.  114. 

(0  Christie  v.  North  British,  3  C.  S.  C.  (1st  series)  519,  1825.  Rossiter  v. 
Tafalger  Life,  27  Beav.  377. 

(»)  Albion  Co  v.  Mills,  3  Wils.  &  Shaw  (Scotch)  218,  227,  (H.  L.).  See  Wylie 
Times  Fire,  22  C.  S.  C.  (2nd  series)  1498. 

(x]  Relief  Fire  Co.  v.  Shaw,  94  U.  S.  (4  Otto)  574,  Nwman  v.  Belsten, 
supra. 

(y)  Motteux  v.  London  Assurance,  1  Atk.  645.  Cottett  v.  Morrison,  21  L.  J 
Ch.  878,  9  Ha.  162. 
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And  an  offer  to  insure  on  terms  cannot  be  revoked  after  seceipt 
or  acceptance. 

Issue  of  policy  after  loss. — Insurers  usually  issue  the  policy  oven 
if  the  loss  intervenes  between  the  acceptance  and  the  usual  time 
for  issuo  (z).  But  it  would  appear  that  if  the  risk  is  changed  be- 
fore the  premium  is  paid  they  will  not  be  liable  (a). 

The  person  to  sue  on  the  policy  is  the  person  in  whom  the  in- 
terest appears. 

Ambiguous  covenant  presumed  to  be  with  person  interested. — There- 
fore where  u  policy  was  by  deed  poll  and  the  covenant  to  pay  was 
ambiguous  as  to  the  person  with  whom  it  was  made,  it  was  con- 
gtrui'd  as  being  with  the  person  in  whom  the  interest  appeared, 
and  he  was  allowed  to  sue  in  his  own  name  though  he  had  not 
himself  effected  the  policy  (6). 

Remedy  for  unperformed  agreement  to  grant  policy. — The  proper 
mode  of  obtaining  the  benefit  of  an  agreement  to  insure  would 
seem  to  be  either  to  sue  for  a  proper  policy,  or  claim  damages  for 
breach  of  contract  to  grant  one,  or  to  seek  relief  on  the  footing  of  a 
proper  policy  having  been  issued.  The  latter  course  has  been 
adopted  in  (J.mada  and  the  United  States  (c). 

Company  can't  plead  want  of  seal. — And  in  Canada  the  Supreme 
Court  havo  held  that  an  insurance  company  could  be  restrained 
from  pleuling  want  of  a  seal  to  a  policy  (d).  This  no  doubt  did 
substantial  justice,  and  attained  the  end  which  might  have  been 
reached  by  ,-i  nuit  in  equity  for  a  proper  policy ;  but  the  law  laid 
down  is  at  least  doubtlul,  and  the  members  of  the  Court  were  not 

unanimous. 

[*24]  ^Accepting  policy  without  noticing  mistake. — It  is  usual  to 
print  upon  a  policy  a  notice  requiring  the  assured  to  inspect 
it  Immediately  on  receipt  and  return  it  for  correction.  But  even  if 
there  bo  no  such  notice,  if  a  man  does  not  read  his  policy  ho  has 
only  liiiiiH.-lf  to  blame,  and,  by  not  returning  it  if  wrong  he  may 
waive  all  right  to  complain  subsequently  of  any  mistakes  con- 
tained in  it  (d). 

A  p'.licy  may  of  course  be  nltered  by  consent  of  parties,  whether 
the  alteration  consists  in  correcting  an  error  or  an  omission,  or  in 
variation  of  the  terms  of  the  contract. 

Alteration  cf  policy — But  a  m:iteri;d  alteration  of  the  policy  by 


!«)  Mil< In-, I  \.  Mcuporu.  8  App.  Cns.  874. 
Farqukar,  10  Q.  B  D.  727,  58  L.  J  Q  B.  225, 
6)  Mo**  v.  Jjtrjal  and  General  Life,  1  Victoria  Law  815.     Hi 
rinc  v  Kearneii.  16  O.  B.  92V     Hndxnn  v    OWnvr    1  Af,>    fi>  »>/>•/ 


34  W.  R  423. 

Mn- 


rinc  *  1'.  Q.  B.  92V     Hodson  \.  Observer  Life  Insurance,  8  K  &  B. 

15.  303,  29  L.  T  0  S  278,  3  Jur  N.  S.  112*,  (>  W.  R.  712. 
Evans  v.  JtyiioU,  L.  B.  4  Q.  B.  022,  38  L.  J.  Q.  B.  293,  20  L.  T.  N.  S.  059,  17 
\>  K  882. 

•  v  Beacon  Co.,  7  Grant  (U.  C.)  130.     Mackie  v.  European  Co ,  21 

d)  Is-n-  ixuranre  Co.  v.  Wricjht,  f>  Canada  (S   C  )  466 

';  »;;'//.•;••         /'.'/"»",  10  Q.  B.  D.  178,  52  L.  J.  Q.  B.  121,  48*  L.  T.  N.  S. 
ol  W.  U.  «J87. 
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the  assured  without  the  consent  of  the  insurer  will  be  treated  as  a 
fraud,  and  avoid  the  contract  (e). 

Policy  not  according  to  agreement.  —  When  on  a  proposal  and 
agreement  for  an  insurance  policy  is  drawn  up  by  the  insurance 
office  in  a  form  differing  from  the  terms  of  the  agreement,  and  va- 
ries the  right  of  the  assured,  the  Court  will  look  at  the  agreement 
and  not  at  the  policy  (f).  Where  the  mistake  cannot  be  rectified, 
it  seems  that  the  contract  will  be  rescinded  and  a  return  of  pre- 
miums ordered  (of). 

When  a  mistake  will  not  be  rectified.  —  Where  a  policy  is  not  in  ac- 
cordance with  the  real  terms  of  the  agreement,  but  such  terms 
though  agreed  on  with  the  agent  by  the  person  seeking  insurance 
have  not  been  by  him,  or  at  all,  communicated  to  the  insurer,  or 
if  communicated  not  adopted,  rectification  will  not  be  ordered, 
but  the  policy  will  be  declared  not  binding  on  the  insurers, 
and  they  will  have  to  *repay  the  premiums  paid,  as  money  [*25] 
paid  to  them  under  a  mistake  (h). 

Subject  to  the  power  of  proving  that  the  policy  does  not  embody 
the  real  terms  agreed  upon,  no  material  terms  may  be  imported 
into  a  written  contract  of  insurance  which  the  parties  have  not 
thought  fit  to  insert  (?'). 

Loss  of  policy.  Company  indemnified  by  judgment.  —  If  a  policy  of 
assurance  be  lost  or  destroyed,  an  jiction  will  nevertheless  lie  to  re- 
cover the  insurance  money,  and  the  order  or  judgment  of  the 
Court  directing  the  office  to  pay  will  be  a  sufficient  indemnity 
against  subsequent  claims  (&). 

Premium  —  preliminary  payment.  —  Payment  of  a  premium  de- 
manded on  application  for  a  policy  does  not  give  the  applicant  an 
absolute  title  to  a  policy.  But  if  the  risk  is  rejected,  or  a  higher 
premium  demanded  and  refused,  the  insurer  must  offer  to  return 
the  premium.  Still,  the  mere  fact  that  the  agent  retains  the  pre- 
mium by  arrangement  with  the  applicant,  pending  an  effort  to  get 
the  insurers  to  reconsider  their  decision,  will  not  amount  to  a  fail- 
ure to  repay  (/). 

Interim  notes.—  The  interim  protection  notes  given  by  fire  insur- 

(e)  Liverpool,  London  and   Globe  v,  WyU,  21  Grant  (TJ.  C.  )  458,  2:1  Grant 
=2,  1  Canada  004.     Hill  v.  Patten,  8  East  373.     French  v.  Patten.  I  Camp  72, 


442, 
180. 
Sanderson  v.  Symonds,  1  B  &  B.  426 


180.     Farlie  v.  Christie.  7  Taunt.  416.     Langhorn  v.  Cologan,  4  Tauut  330 

26.     Master  v.  Miller,  4  T.  R   320. 


(/)  Collett  v.  Morrison,  9  Hare  162,  21  L.  J  Ch.  878  Henkel  v.  Royal  Ex- 
change, 1  Ves.  Sr.  317.  Parsons  v.  Bignold,  15  L.  J  Ch.  379,  13  Sim.  518,  7 
Jur.  591.  Ball  v.  Storie,  1  S.  &  S.  210.  But  see  M'Kenzie  v.  Coulson,  8  Eq. 
368 

(</)  Fowler  v.  Scottish  Equitable,  28  L.  J.  Ch.  225,  32  L.  T.  119,  4  Jur. 
N.  S.  1169,  7  W.R.  5 

(h)  Fowler  v.  Scottish  Equitable,  supra. 

(i)  Dudgeon  v.  Pembroke,  2  App.  Cas  ?84,  298,  46  L.  J.  Q.  B  409,  36  L  T. 
N.  S.  382,  2.")  W.  R.  499.  Gibson  v.  Small,  4  H.  L  C.  353. 

(k)  Crockatt  v  Ford,  25  L.  J.  Ch  552,  2  Jur.  N.  S  436,  4  W.  R.  426.  Eng- 
land v.  Tredegar,  L.  R  1  Eq.  344,  35  L.  J.  Ch.  386,  35  Beav.  256. 

(1)  Otterbein  v.  Iowa  State  Insurance  Co.,  57  Iowa  274. 
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ance  companies  bear  an  analogy  to  the  slips  commonly  used  in 
cases  of  marine  insurances  preliminary  to  the  issuing  of  policies 
(m).  The  slip  contains  the  heads  01  the  contract,  and  is  itself  a 
contract  of  insurance,  but  not  a  policy,  and,  in  virtue  of  certain  en- 
actments, not  enforcable  at  law  or  in  equity,  but  available  in  evi- 
dence where  material. 

[*26]  ^Interim  notes. — The  interim  note  contains  a  proposal  to 
effect  an  insurance  on  the  com  panics'  usual  terms  and  condi- 
tions, and  the  interim  insurance  is  made  subject  to  those  terms  and 
conditions,  and  they  ought  to  be  read  into  the  interim  note  so  far  as 
they  are  lawful ;  and  the  note  forms  a  contract  of  insurance  during 
the  interval  between  the  proposal  and  the  final  acceptance  or  re- 
fusal of  the  insurers  (w). 

Interim  receipts. — Interim  receipts  for  the  whole  or  part  of  the 
premium,  and  insuring  the  applicant  for  a  month  or  until  notice 
of  rejection,  are  common  in  England,  but  have  rarely  been  subjects 
of  action  (o). 

An  insurance  company  are  clearly  entitled  to  make  the  insur- 
ance under  an  interim  receipt  subject  to  the  conditions  in  the  usual 
policy  (j>).  Reference  thereto  in  the  receipt  will  affect  the  appli- 
cant with  notice  thereof  (g),  provided  that  he  is  permitted  an 
opportunity  of  learning  what  the  conditions  are. 

If  the  interim  receipt  be  for  so  many  days,  and  the  policy  con- 
tain a  condition  that  the  insurance  may  be  terminated  at  any  time 
within  the  period  originally  contracted  for  on  ten  days'  notice,  and 
the  repayment  of  a  rateable  proportion  of  the  premium  for  the  un- 
expired  term,  ten  days'  notice  must  be  given  to  terminate  the 
interim  insurance  and  tender  of  the  unearned  part  of  the  premium 
made  (r).  So  if  a  fire  happens  within  a  period  of  interim  insur- 
ance, but  after  notice  that  a  regular  insurance  will  not  be  issued, 
the  insurance  company  are  bound  for  ten  days  after  the  notice 

given  (a). 

[*  27]  *But  if  the  insurers  give  no  notice  of  rejection,  and  do 
not  issue  a  policy,  it  would  seem  that  they  will  be  taken  to 
have  elected  to  accept  the  proposal,  and  they  will  be  liable  thereon, 
unless,  of  course,  it  is  stated  that  silence  amounts  to  refusal  to  go  on 
with  the  contract.  Where  an  interim  receipt  was  given  on  a  form 
declaring  that  a  policy  would  be  issued  in  sixty  days  if  approved, 
and  the  agent  giving  the  receipt  did  not  report  the  transaction,  the 

(m)  Queen  Insurance  Co.  v.  Parsons,  7  App   Cas.  96,  126,  51.  L.  J   P.  C.  11 
721.    Ionian  v.  Pacific,  L.  R.  7  Q.  B.  517,  41  L.  J.  Q    B    190- 
28  L  T.  N.  8.  788,  21  W.  R.  22. 


V'm-  VT      ^urance  Co.  v   Parson*,  7  App.  Cas.  96,  126,  51  L.  J.  P.  C.  11. 
45  L.  T.  N.  o.  7'J1 

F 

'J' 

1 7 

(r 
(a 


v.  European  Co.  21  L  T.N.  S.  102,  17  W.  R.  987. 

M'Queen  v  Phasnix,  29  U.  C  (C.  P.)  511. 

Qneen  Insurance  Co  v.  Parsons,  7  App.  Cas.  90,  124  ^7.;  vide  supra 

Grant  v.  Reliance  Mutual  Fire  Co.,  44  U.  C.  (Q   B.)  22U. 
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insurers  are  held  liable  for  his  neglect  and  the  absence  of  the  policy 
— the  receipt  constituting  a  valid  insurance  (Z). 

Transaction  amounting  to  re-insurance.  Policy  dated  after  fire.  Re- 
insurance. "Burnt  or  not  burnt" — It  is  rare  for  a  case  to  arise  of  a 
policy  against  fire  on  land,  lost  or  not  lost.  But  in  Giffard  v.  Queen. 
Insurance  Company  (w),  the  plaintiff  insured  in  the  London  and 
Liverpool  Company  from  2nd  October  1865  to  2nd  October  1866. 
Before  the  term  expired  he  received  a  notice  from  their  sub  agent 
that  the  insurers  would  renew,  and  accordingly  he  paid  the  pre- 
mium to  him  on  their  account.  The  general  agent  of  the  company 
declined  to  renew  the  policy,  and  paid  the  premium  to  the  Queen 
Insurance  Company  (the  defendants),  who  issued  a  policy,  dated 
16th  Oct.  1866,  but  insuring  from  2nd  Oct.  1866  to  2nd  Oct.  1867. 
The  premises  were  destroyed  by  fire  on  13th  October,  before  the 
policy  was  issued;  but  the  plaintiff  did  not  know  that  he  was  in- 
sured by  the  defendants  until  he  received  the  policy  from  the  sub- 
agent,  who  also  acted  for  the  defendants.  It  was  held  that  the 
transaction  amounted  to  a  re-insurance,  and  that  the  defendants  in 
effect  insured  the  property,  "lost  or  not  lost,"  in  other  words,  "burnt 
or  riot  burnt,"  from  2nd  Oct.  1866  to  2nd  Oct.  1867. 

Open  policy. — In  certain  businesses  in  this  country  it  seems  to  be 
the  practice  to  take  out  an  open  policy  against  all  risks  by  tea  and 
land,  and  to  provide  that  the  assured  may  declare  thereon 
BO  soon  as  he  learns  that  property  at  *his  risk  of  the  class  [*28  ] 
insured  is  in  transit  to  him,  and  whether  such  property  is  at 
the  time  lost  or  not. 

Firms  which  have  to  transmit  valuable  property  or  securities 
through  the  post  thus  insure  them  ;  and  even  when  simultaneously 
advised  of  transmission  and  loss,  they  can  still,  under  such  a  policy, 
declare  their  loss,  provided  only  that  they  observe  good  faith  in  the 
transaction. 

Floating  policy. — Another  class  of  policy  is  that  termed  a  floating 
policy.  The  amount  of  goods  covered  by  such  a  policy  is  ascer- 
tainable  at  the  moment  of  loss  only,  and  to  protect  the  insurers,' 
such  a  policy  provides  that  the  liability  of  the  insurers  'shall  be 
only  rateable. 

Thus  if  it  be  on  a  fluctuating  amount  of  goods  in  a  warehouse, 
and  the  amount  there  at  the  date  of  a  fire  exceed  the  amount  of 
insurance,  the  owner  will  be  his  own  insurer  pro  rata,  and  will  not 
receive  the  whole  of  the  insurance  money.  This  kind  of  policy  is 
adopted  to  prevent  the  assured  from  making  his  policy  cover  in 
effect  a  larger  amount  of  goods  than  are  fairly  insurable  at  the  pre- 
mium paid  (x). 


(t)  Patterson  v.  Royal  Insurance  Co.,  14  Grant  (U.  C.)  169- 
(M)  1  Hannay  (New  Bruus.)  432. 
(*)  Vide  post,  cap.  xi. 
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CONSTRUCTION   OF   POLICY. 

Policy  as  a  rule  construed  like  other  instruments. — "  The  same  rule 
of  construction  which  applies  to  all  other  instruments,  applies 
equally  to  a  policy  of  insurance,  viz.,  that  it  is  to  be  construed  ac- 
cord in-  t>  iu  sense  and  meaning  as  collected,  in  the  first  place, 
from  the  terms  used  in  it,  which  terms  are  themselves  to  be  understood 
in  their  plain,  ordinary,  and  popular  sense,  unless  they  have  gen- 
erally in  respect  to  the  subject-matter,  as  by  the  known  usage  of  trade 
or  the  like,  acquired  a  peculiar  sense  distinct  from  the  popular 
sense  of  the  earne  words,  or  unless  the  context  evidently 
[*29]  points  out  that  they  must  in  the  particular  instance,  *andin 
order  to  effectuate  the  immediate  intention  of  the  parties  to 
that  contract,  be  understood  in  some  other  special  and  peculiar 
sense. 

Difference  between  policies  and  other  instruments. — "  The  only  differ- 
ence between  policies  as  assurance  and  other  instruments  in  this 
respect  is,  that  the  greater  part  of  the  printed  language  of  them, 
being  invariable  and  uniform,  has  acquired  from  use  and  practice 
a  known  and  definate  meaning,  and  that  the  words  superadded  in 
writing  (subject,  indeed,  always  to  be  governed  in  point  of  con- 
struction by  the  language  and  terms  with  which  they  are  accom- 
panii-d)  are  entitled,  nevertheless,  if  there  should  be  any  reasonable 
doubt  upon  the  sense  and  meaning  of  the  whole,  to  have  a  greater 
effect  attributed  to  them  than  to  the  printed  words,  inasmuch  as 
Iho  written  words  are  the  immediate  language  and  terms  selected 
by  the  parties  themselves  for  the  expression  of  their  meaning,  and 
the  printed  words  are  a  general  formula  adapted  equally  to  their 
caso  and  that  of  all  other  contracting  parties  upon  similar  occasions 
und  subjects"^"). 

Strictumjus  not  rule  of  construction. — Lord  Mansfield 's  view  of  the 
construction  of  policies  was  that"  It  is  certain  that  in  the  construc- 
tion of  policies  the  strictum  jus  or  apex  juris  is  not  to  bo  laid  hold 
of;  but  they  are  to  be  construed  largely  for  the  benefit  of  trade  and 
fhe  insured  "  (z). 

Construction  of  policies. — In  the  mercantile  contract  of  insurance 
it  is  always  the  custom  to  express  the  mutual  bargain  in  short  nnd 
conventional  terms.  The  assured  is  not  meant  to  bo  bound  to  carry 
out  his  adventure  in  exact  conformity  with  the  words  rigidly  con- 
strued and  confined  to  what  is  absolutely  necessary,  but  the  gen- 
eral words  of  the  policy  nre  intended  to  bo  construed  so  as  to  con- 
form to  the  u*ual  and  ordinary  method  of  pursuing  the  adven- 
ture (a).* 

(y)  RJxrtom  v.  French,  4  East  130,  133,  per  Lord  Ellenborough. 
(*)  /'  ml  Exchange.  \  Burr.  341,  348. 

I'farnon  v.  Commerri'i  1  App.  Cas.  507,  per  Lord  Penzance. 

•  Policy  on  a  hotel,  it.slurniture,  &c  ,  excepted,  "goods  held  on  storage ."  Held, 
furniture  Ktored  to  bo  used  in  the  business  of  the  hotel  was  not  within  the 
Continental  Int.  Co.  \.  I*ruittt  05  Texas  125. 
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^Liberality  of  construction  not  indifference. — But  liberality  of  [*  30] 
construction  can  never  justify  indifference  to  the  real  pur- 
pose of  a  policy,  OP  warrant  the  recognition  of  an  obligation  which 
was  not  directly  or  by  reasonable  implication  imposed  by  its  terms, 
when  those  terms  are  fairly  interpreted  according  to  their  natural 
and  ordinary  meaning  (6). 

Policy  construed  against  company. — The  terms  of  a  policy  of  life 
assurance,  being  the  language  of  the  company,  must  be  taken  most 
strongly  against  them  (c).  This  view  is  in  accord  with  Anderson 
v.  Fitzgerald,  4  H.  L.  C.  484,  where  Lord  St.  Leonards  says—4'  It 
[the  policy]  is  of  course  prepared  by  the  company,  and  i'f,  there- 
fore, there  should  be  any  ambiguity  in  it,  it  must,  according  to  law, 
be  taken  more  strongly  against  the  person  who  prepared  it." 

Truetnieaning  of  a  contract. — And  in  another  recent  Scotch  case 
the  same  view  is  thus  expressed — that  is  the  true  meaning  of  my 
contract  which  I  desire  the  other  contracting  party  to  put  upon  it, 
not  that  which  in  my  own  favour  I  wrap  up  in  general  phrase  (d). 

In  Birell  v.  Dryer  (e),  however,  it  was  held  that  whether  the  un- 
derwriters are  to  be  considered  the  "  proferentes  "  (within  the  mean- 
ing of  the  maxim  "  Verba  fortius  accipiuntur  contra  proferentem  ") 
with  regard  to  a  condition  in  a  policy  of  insurance  depends  upon 
the  character  and  substance  of  the  condition. 

This  is  the  same  rule  of  construction  as  is  applied  to  guarantees 
(/),  and  generally  to  all  instruments  prepared  by  one  party  and 
tendered  to  the  other  (#). 

*  Courts  look  more  to  the  policy  than  custom. — The  tendency  of  [*31  ] 
judicial  decisions  is  to  pay  more  regard  to  the  policy  and 
less  to  evidence  of  custom.  The  reason  of  this  is  that  policies, 
especially  fire  and  life,  are  drawn  with  more  care  and  skill  than 
formerly,  and  have  been  corrected  in  accordance  with  decisions,  and 
made  more  distinct  and  precise  with  the  growth  of  actuarial  ex- 
perience (h).  Fire  and  life  policies  are  drawn  as  legal  and  not 
mercantile  documents,  and  there  are  not  many  cases  in  which 
they  can  be  construed  with  reference  to  mercantile  custom  except 
in  floating  policies  by  wharfingers  and  others.  In  America  the 
tendency  is  the  same  (i). 

Custom  may  control  ambiguous  meaning. — When  the  interpretation 

(b)  Ibid.,  1  App.  Cas.  510,  45  L.  J.  761,  35  L.  T.  N.  S.  445,  24  W.  R.  9ol. 

(c)  Notman  v.  Anchor  Co.,  4  C.  B.  N.  S  476,  27  L.  J.  C.  P  275,  31  L.  T   0 
S.  202,  6  W.  R.  688,  4  Jur.  N.  S.  712.     Fitton  v.  Accidental  Death,  17  C.  B.  N. 
S.  122,  34  L.  J.  C.  P.  28.     Smith  v.  Accidental  &c.,  Co.,  22  L.  T.  N.  S.  861,  39 
L.  J.  Ex.  211,  L.  R.  5  Ex.  303 

(d}  Life  Assocn.  Scotland  v.  Foster,  11  C.  S.  C-  (3rd  series)  351,  371. 
(e}  9  App.  Cas  345,  51  L.  T.  130,  21  Sc.  L.  R.  590. 
(/)  Hargrave  v.  Smee,  6  Bing.  244,  per  Tindal,  C.  J. 
g)  Meyer  v.  Isaac,  6  M.  &  W.  605,  612,  per  Alderson,  B. 
A)  See  Pearson  v.  Commercial  Union,  1  App   Cas.  510,  per  Lord  O'Hagan. 
i)  North  British  and  Mercantile  v.  Liverpool,  London  and  Globe,  46  L.  J. 
Ch.  537    5  Ch.  D.  569,  36  L.  T.  N.  S.  629.     North  British  and  Mercantile  v. 
Moffat,  L.  R.  7  C.  P.  25,  41  L.  J.  C.  P.  1,  25  L.  T  N.  S  662,  20  W.  R.  114. 
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of  words  or  the  construction  of  a  clause  in  the  policy,  that  may 
be  understood  in  a  sense  more  or  less  extensive,  has  not  been  fixed 
by  judicial  decisions,  parol  evidence  may  be  admitted  to  show 
whether  they  have  obtained  by  use  and  practice  between  the 
•vre  and  the  assured  any,  and  what,  known  and  definite  im- 
port (*).  The  usage  if  proved  will  govern  the  construction  (/). 

Wards  construed  in  popular  sense. — When  any  doubt  arises  as  to 
meaning  of  a  word  the  Courts  will  usually  construe  it  in  its 
popular  and  not  in  its  philosophical  sense,  on  the  principal  that 
thr  parties  expressed  themselves  in  the  ordinary  language  of  men 
of  business  and  owners  of  property,  who  have  insured  or  who  are 
about  to  insure  (m). 

For  instance,  fire  will  not  be  held  to  include  explosion,  even 
where  the  explosion  is  due  to  ignition,  nor  gas  held  to  include  all 

tnat  chemists  would  include  under  the  word. 
[*  32  ]    *Cu*tom  cannot  contradict  language  of  policy.— Primary  stress 
must  be  laid  on  the  language  of  the  policy.     If  that  be  clear, 
no  custom  can  be  admitted  to  contradict  it,  and  no  custom  which 
is  not  a  general  custom  of  trade  will  be  admitted  (n). 

Tliis  applies  to  all  contracts  of  insurance,  as  to  other  mercantile 
contracts.  Even  if  the  latter  are  in  short  terms,  unless  there  is 
dubiety  or  ambiguity  in  the  contract,  evidence  of  custom  will  not 
be  received  (o). 

Explanation  of  policy  by  custom. — Parol  evidence  may  be  adduced 
to  explain,  but  not  to  contradict,  a  written  document,  and  in  a 
commercial  contract,  mercantile  custom  will  be  the  dictionary 
whence  to  draw  explanations  (p).  But  Lord  Hatherly,  in  the 
same  case,  paid  in  effect  that  only  the  very  strongest  evidence  of 
custom  could  impose  a  non-natural  meaning  on  a  contract  whose 
terms  have  a  plain  natural  sense  and  meaning.  Policy  on  hard- 
ware does  not  include  gunpowder. — Thus  a  policy  on  a  general  stock 
of  hardware  will  not  cover  gunpowder,  and  if  there  be  a  condition 
against  storage  of  gunpowder,  parol  evidence  will  not  be  admissi- 
ble that  the  parties  understood  hardware  to  include  gunpowder  in 
can  inters  (g). 

What  covered  by  word  linen. — If  a  person  who  is  not  a  linendraper 
insures  against  11  fire  his  "  stock-in-trade,  household  furniture,  linen, 
Wfariiiir  appan-1  and  pjate,"  the  policy  will  not  include  and  protect 
linendrapery  goods  subsequently  purchased  on  speculation;  the 

(*)  Syers  v.  Bridge,  2  Doug.  627. 

It  all,  7  C.  &  P.  697. 

(TO)  Stanley  v.  Western  Inmraiire,  per  Kelly,  C.  B.,  37  L.  J.  Ex.  73,  L.  R.  3 
Ex.71,  17L.T.  .  10  W.  R.  :>,•;:•. 

(n)  Robertson  v.  Marjoribankt,  "2  Stark  67G.  ttlackett  v.  Royal  Exchange,  2 
C.  A.  J.  244,  per  Ljrndhont,  C.  B.  (249). 

(o)   /.'  <lnnid,  "1  App.  Cas.  at  480,  per  Lord  Gordon  :  46  L.  J.  Q.  B. 

661,  36  L.  T.  N 

MT,  ,s7///;ir/,  2  App.  Cas.  468,  per  Lord  Cairns,  25  W.  II.  7::<). 
KMM   \     Hertford  Fire,  37   U.  C.  (Q.  B.)  437.     See  Blackett  v.  Royal 
Exchange,  '2  C.  &  J.  244. 
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word  linen  in  the  policy  will  be  confined  to  household  linen,  or 
linen  used  as  apparel  (r). 

Baker's  stock. — The  stock-in-trade  of  a  baker  does  not  mean  his 
bread  only  (s). 

*  Fraud  in  obtaining  policy.  Acquiescence.  Acceptance  of  [*33] 
premium,  after  discovering  fraud. — A  policy  obtained  by  fraud, 
or  by  a  breach  of  the  high  degreee  of  good  faith  required  as  be- 
tween insurer  and  assured,  being  only  voidable,  the  party  defrauded, 
whether  insurer  or  assured,  must  take  steps  to  avoid  the  contract 
(t),  or  he  will  be  held,  by  his  quiescence,  to  have  assented  to  the 
contract  and  elected  to  treat  it  as  valid.  If  the  insurer  discovers 
that  he  has  been  induced  by  fraud  to  grant  the  policy,  and  after 
such  discovery  accepts  premiums  and  treats  the  policy  as  good, 'it 
would  seem  that  he  would  thereafter  be  estopped  from  denying  its 
validity,  more  especially  if  he  allows  the  policy  to  be  assigned  to  a 
bonafide  holder  for  value  (u). 

.  Courses  open  to  insurer  from  whom  policy  obtained  by  fraud. — There 
are  three  courses  open  to  the  insurer  on  discovering  that  he  has  been 
induced  to  grant  the  policy  through  fraud  of  the  assured — 

1.  To  refuse  to  receive  further  premiums,  and  repudiate  the  con- 
tract after  discovering  the  fraud. 

2.  To  seek  cancellation  of  the  policy,  offering  at  the  same  time 
to  return  all  premiums  paid  (a;). 

3.  If  the  policy  has  matured,  by  defending  any  action  for  recovery 
of  the  insurance  money  (y). 

Fraud  of  insurer  where  by  terms  of  policy  no  action  maintainable. — 
Fraud  in  inducing  a  person  to  accept  a  policy  will  not  render  the 
insurers  liable  thereon,  if  by  the  terms  of  the  policy  the  action  is 
not  maintainable  (z).  To  hold  otherwise  would  be  to  permit 
recovery  on  a  contract  other  than  that  made  (a).  The  only 
remedy  *is  to  repudiate  the  contract  and  seek  rescission  ancl  [*34] 
return  of  premium. 

(r)   Watchorn  \.  Langford,  3  Camp.  423. 

(«)  Moadinger  v.  Mechanics'  Fire,  &c  ,  2  Hall  (N.  Y.)  490,  2  N.  Y.  (Sup.  Ct.) 
527.- 

(t)  British  Equitable  v.  G.  W.  R  ,  38  L.  J.  Ch.  132,  314,  20  L.  T.  N.  S.  422, 
17  W.  R.  561.  London  Assurance  v.  Hansel,  11  Ch.  D.  363,  48  L.  J.  Ch.  331, 
27  W.  R.  444. 

(M)  See  perlnglis,  L.  P.,  in  Scottish  Equitable  v.  Buist,  4  C.  S.  C.  (4th  series) 
1076  to  1082. ' 

(x)  Prince  of  Wales  Assurance  Co.  v.  Palmer,  25  Beav.  605.  London  Assur- 
ance v.  Mansel,  11  Ch.  D.  363,  372,  supra.  British  Equitable  v.  G.  W.  R.,  vide 
supra,  note  (t). 

(y}  London  and  Provincial  Marine  v.  Seymour,  17  Eq  85,  43  L.  J.  Ch.  120, 
29,  L.  T.  N.  S.  641,  22,  W.  R.  201.  Seymour  v  London  and  Provincial,  42  L. 
J.  C-  P.  Ill  note,  27  L.  T.  N.  S  417 

(z)  Tebbdts  v.  Hamilton  Mutual  Fire,  85  Mass.  (3  Allen)  569. 

(a)  Fowler  v  Scottish  Equitable,  28  L.  J.  Ch.  525,  32  L.  T.  110,  7  W.  R.  5,  4 
Jur.  N.  S.  1169. 

53 


34  *  THE   LAWS   OF  INSURANCE. 

If  the  insured  had  a  right  to  rescind,  and  acted  on  the  contract, 
he  cannot  subsequently  rescind  (b). 

Insurers  not  stopped  from  pleading  want  of  insur able  interest  by  reason 
of  failure  informer  action  to  cancel  policy  for  fraud.— If  the  insurers 
sought  to  cancel  a  policy  on  the  grounds  of  fraud  in  the  ap- 
plication, not  going  to  the  interest  of  the  assured,  and  have  failed, 
they  will  not  be  stopped  by  the  former  judgment  from  pleading  to 
an  action  on  the  policy  that  the  assured  had  110  interest  in  the  life 
on  which  the  policy  was  granted  (c). 

Illegal  insurance. — Insurance  ,on  an  illegal  undertaking  is  void. 
This  is  well  understood  in  marine  insurance  (d).  Few  c  ises  could 
be  suggested  of  land  insurance  on  buildings  used  for  an  illegal  pur- 
pose in  this  country.  But  in  Americr  cases  are  common.  Thus 
insurance  on  spirits,  and  casks  containing  them,  in  a  State  where  an 
anti-liquor  law  was  in  force,  has  been  held  void  (e\  and  also  one 
on  an  unlicensed  billiard  and  drinking  saloon  (/).  But  where  the 
policy  was  on  the  stock  of  a  chemist  who  had  liquor  unknown  to 
the  insurers  for  illegal  sale,  the  Court  held  that  there  was  nothing 
to  show  the  insurers  that  the  object  of  the  contract  was  illegal  (#). 
Test  whether  itteaality  avoids  policy. — The  test  question  there  is, 
whether  the  violation  of  law  is  the  direct  purpose  of  the  contract 
or  purely  collateral  to  and  independent  of  it  (h).  But  it  would 
seem  more  in  accordance  with  the  policy  of  the  law  to  hold  that  no 
one  should  be  allowed  to  receive  indemnity  in  respect  of  property 
used  for  an  unlawful  purpose,  if  that  use  continues  down  to  the 
date  of  the  loss. 


(6)  Lloyd  v.   Union  Ins.   Co..  2  Pugsley  (New  Bruns.)  498.     See  Clarke  v. 
Diekson,  E  B.  &  E.  148,  33  L.  T.  136,  7  W.  R.  443. 

c)  Ferguson  v.  Massachusetts  M.  &  D.  Co.,  22  Hun.  (N.  Y.)  320. 

d)  Cunard  v.  Hyde,  2  El.  &  El    1. 

e)  Kelly  v.  Home  Ins  Co.,  97  Mass  288 

/)  Johnson  v.  Union  Mutual  Fire  Co.,  127,  Mass.  555. 

a)  Carrigan  v.  Lycoming  Fire.  38  Am.  Rep.  687.     Niagara  Firev.  Degraff, 

b.  124 

(h)  Boardman  v.  Merrimack  Ins.  Co.,  62  Mass.  (8  Cush.)  583.      Hinckl&y  v. 
Germania  Fire  Co.,  140  Mass.  38,  54  Am.  Rep.  445. 
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*CH AFTER  II.  [*35] 

INSURABLE   INTEREST. 

Any  one  with  interest  can  insure. — Any  person  may  insure,  pro- 
vided that  he  has  an  insurable  interest  (hereinafter  defined)  in  the 
life  or  property  to  be  insured1.  It  is  sometimes  said  that  minors 
cannot  enter  into  contracts  of  insurance.  But  there  seems  no  rea- 
son why,  if  insurers  are  willing  to  enter  into  a  contract  of  insur- 
ance with  an  infant,  he  should  not  be  able  to  contract  with  them 
in  the  same  manner  as  he  might  enter  into  other  contracts  which 
are  for  his  benefit. 

Infants. — The  rule  being  that  a  contract  by  an  infant  wjiich  is 
avoidable  only  by  him  and  not  absolutely  void  is  binding  upon 
the  other  contracting  party  until  avoided.  The  privilege  of  avoid- 
ance is  that  of  the  infant  only,  and  not  that  of  the  other  party 
with  whom  he  contracts  (a).  But  if  an  infant,  after  having  paid 
the  premium  and  had  the  benefit  of  the  insurance  for  a  time,  were 
to  repudiate  the  contract,  it  would  seem  that  having  had  the  con- 
sideration in  part  he  could  not  upon  repudiation  recover  the  pre- 
mium paid  by  him  (6). 

Husband  and  wife. — A  married  woman  may  insure,  and  is  pre- 
sumed to  have  an  insurable  interest  in  the  life  of  her  husband  (c). 
But  the  husband  is  not  presumed  to  have  such  an  interest  in  the 
life  of  his  wife  (d),  except,  perhaps,  in  Scotland  (e}  and 
America  (/). 

*By  the  married  Women's  Property  Acts,  1870,  (#)  and  [*36] 
1882  (&),  a  married  woman  may  insure  her  own  or  her  hus- 
band's life  for  her  separate  use;  and  by  the  same  Act  a  policy 
effected  by%a  married  man  on  his  own  life,  and  expressed  upon  the 
face  of  it  to  be  for  the  benefit  of  his  wife  or  of  his  wife  and  child- 
ren, or  any  of  them,  shall  enure  and  be  deemed  a  trust  for  the  ben- 

1  Where  loss  is  made  payable  to  a  third  person,  he  has  prima  fatfe  interesUn 
the  contract  although  he  may  not  have  an  insurable  interest  in  the  property  in- 
sured. Parks  v.  Connecticut  Fire  Insurance  Co.,  26  Mo.  App.  511. 

(a)  Leake  Contracts,  552 

(6)  Holmes  v.  Blogg,  8  Taunt.  508.  Ex.parte  Taylor,  8  D.  M.  &  G.  254,  26 
L.  J.  Bkcy  35. 

(c)  Seed  v.  Royal  Exchange,  2  Peake  (Add.  Gas.)  70. 

id)  Hal  ford  v.  Kymer,  10  B.  &  C.  725. 

(e)  Wight  v  Brown,  11  Court  Sess.  Ca.  (2d  series)  459,  and  see  16  and  17 
Viet.  c.  34,  s.  54 

(/)  Currier  v.  Continental  <fcc.,  Co.,  52  Am.  Rep.  134. 

(g)  33  &  34  Viet.  c.  93,  s.  10. 

(A)  45  &  46  Viet.  c.  75,  s.  11. 
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efit  of  his  wife  for  her  separate  use,  and  of  his  children,  or  any  of 
them,  according  to  the  interest  so  expressed,  and  shall  not,  so  long 
iy  object  of  the  trust  remains,  be  subject  to  the  control  of  the 
husband  or  his  creditors,  or  form  part  of  his  estate;  and  a  trustee 
thereof  may  be  appointed  by  a  judge  of  the  Chancery  Division  of 
the  High  Court,  or  by  the  judge  of  the  County  Court  within  the 
jurisdiction  of  which  the  insurance  office  is  situate.  If  it  shall  be 
proved  that  the  policy  was  effected  and  premiums  paid  by  the 
husband  with  intent  to  defraud  his  creditors,  they  shall  be  entitled 
to  receive  out  of  the  sum  secured  an  amount  equal  to  the  premiums 
so  paid  (i). 

Gambling  act. — The  existence  of  an  insurable  interest  as  the 
basis  of  a  contract  of  insurance  is  made  necessary  by  the  statute 
called  the  Gambling  Act  (k),  which  enacts,  as  follows: — 

SEC.  2.  Whereas  it  has  been  found  by  experience,  that  the  mak- 
ing insurance  on  lives,  and  other  events  wherein  the  assured  shall 
have  no  interest,  hath  introduced  a  mischievous  kind  of  gambling, 
be  it  enacted  that  from  and  after  the  passing  of  this  Act  no  insur- 
ance shall  be  made  by  any  person  or  persons,  bodies  politic  or  cor- 
porate, on  the  life  or  lives  of  any  person  or  persons,  or  on 
[*37]  any  other  event  or  events  whatsoever,  wherein  *the  person 
or  person  for  whose  use,  benefits,  or  on  whose  account  such 
policies  shall  be  made,  shall  have  no  interest,  or  by  way  of  gaming 
and  wagering;  and  that  every  assurance  made  contrary  to  the  true 
intent  and  meaning  hereof,  shall  be  null  and  void  to  all  intents  and 
purposes  whatsoever. 


Sec.  3.  And  be  it  further  enacted,  that  in  all  cases  where  the  insured 
hath  interest  in  such  life  or  lives,  event  or  events,  no  greater  sum 
shall  be  recovered  or  received  from  the  insurer  or  insurers  than  the 
amount  or  value  of  the  interest  of  the  insured  in  such  life  or  lives^ 
event  or  events. 

14  Geo.  HI.  c.  48,  in  America. — This  statute  was  never  in  force  in 
America,  but  has  been  there  interpreted  as  declaratory  only  of  the 
common  law  (/);  and  this  view  is  supported  by  English  cases  (m), 
at  any  rate  so  far  as  concerns  fire  insurance. 

Ireland. — In  Ireland  the  Gambling  Act  applies  to  policies  ex- 
ecuted after  1st  Nov.  1866  (n). 

What  is  an  inaurable  interest,  per  Lord  Eldon. — What  will  be  an  in- 
interest  within  the  statute  is  not  easy  to  define.  Lord  Eldon 

L.  R.  2  Ch.  D.  (  C.  A. )  266,  45  L.  J.  Ch.  433,  34  L.  T. 
189    i"    W.  It.  471.     Re  Mdlor's  Policy  Trusts,  L.  R.  7  Ch.  D.  200,  47 
L.  -I    Ch.  'JIT.  :  09. 

(A).  14  Geo.  Ill  c.  48  (A.  n.  1774) 
(/)  tout  v.  Mutual  Benefit  Life  Co.,  23  N.  Y.  516. 

(m)   h/ n r I,  v    Dalztl,  4  Bro  P.  C.  431.     Sadlers  Co.  v.   Badcock,   2  Atkyns 
664,  1  Wils.  lo 
»)  29  A  30  Viet.  c.  42. 
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said  (o),  "  Since  the  18  Geo.  II.  ( p~)  it  is  clear  that  the  assured  must 
have  an  interest,  whatever  we  understand  by  that  term.  In  order 
to  distinguish  that  intermediate  thing  between  a  strict  right  or  a 
right  derived  under  a  contract  and  a  mere  expectation  or  hope 
which  has  been  termed  an  insurable  interest,  it  has  been  said  in 
many  cases  to  be  that  which  amounts  to  a  moral  certainty.  I  have 
in  vain,  however,  endeavored  to  find  a  fit  definition  for  that 
which  is  between  a  certainty  and  an  expectation,  *nor  am  I  able  [  *  38  ] 
to  point  out  what  is  an  interest  unless  it  be  a  right  in  the  property 
or  a  right  derivable  out  of  some  contract  about  the  property  insured, 
which  in  either  case  may  be  lost  upon  some  contingency  affecting 
the  possession  or  enjoyment  of  the  party.  Expectation,  though 
founded  upon  the  highest  probability,  is  not  interest,  and  it  is 
equally  not  interest  whatever  might  have  been  the  chances  in  favor 
of  the  expectation."  His  lordship  went  on  to  say,  u  If  moral  cer- 
tainty be  a  ground  for  insurable  interest,  there  are  hundreds,  per- 
haps thousands,  who  would  be  entitled  to  insure.  First  the  dock 
company,  then  the  dockmasters,  then  the  warehouse-keeper,  then 
the  porter,  then  every  other  person  who  to  a  moral  certainty  would 
have  anything  to  do  with  the  property,  and  of  course  get  something 
by  it.  Suppose  A.  to  be  possessed  of  a  ship  limited  to  B.,  in  case 
A.  dies  without  issue;  that  A.  has  twenty  children,  the  eldest  of 
whom  is  twenty  years  of  age  (!),  it  is  a  moral  certainty  that  B.  will 
never  come  into  possession,  yet  this  is  a  clear  interest.  On  the 
other  hand,  suppose  the  case  of  the  heir-at-law  of  a  man  who  has 
an  estate  worth  £20,000  a  year,  and  is  ninety  years  of  age :  upon 
his  deathbed  inestate  and  incapable,  from  incurable  lunacy,  of 
making  a  will,  there  is  no  man  who  will  deny  that  such  heir-at-law 
has  a  moral  certainty  of  succeeding  to  the  estate,  yet  the  law  will 
not  allow  that  he  has  any  interest  or  anything  more  than  a  mere 
expectation." 

"Considering,"  in  the  words  of  the  same  learned  judge,  "  the  cau- 
tion with  which  the  Legislature  has  provided  against  gambling  by 
insurances  upon  fanciful  property,  it  is  certainly  desirable  that  no 
purely  sentimental  interest,  such  as  an  expectation  or  an  anxiety, 
should  be  made  the  ground  of  a  policy." 

Definition  of  interest,  per  Lord  Blackburn. — Lord  Blackburn  said, 
"  I  know  no  better  definition^  an  interest  in  an  event  than  that  by 
Lawrence,  J.,  that  if  the  event  happens,  the  party  will  gain 
*  an  advantage ;  if  it  is  frustrated,  he  will  suffer  a  loss  "  (q).     [*  39  ] 

Not  necessary  to  state  exact  interest  in  policy. — It  is  not  neces- 
sary in  a  policy  of  insurance  to  state  the  precise  nature  of  the  in- 
terest, and  whether  the  property  be  absolute  or  special.     A  con- 
signor, a  consignee,  a  prize  agent  (as  such),  may  all  insure ;  but 

(o)  Lucena  v.  Crawford,  2  N.  R.  269,  321,  1  Taunt.  325. 
(p)  19  Geo.  II.  c.  37,  relates  to  marine  insurance. 

(q)  Wilson  v.  Jones,  L.  R.  2  Ex.  150,  per  Blackburn,  J.,  36  L.  J.  Ex.  78,  15 
L.  T  N.  S.  669,  15  W.  R.  435. . 

57 


40  *  THE   LAWS  OF   INSURANCE. 

they  arc  not  bound  to  specify  what  the  interest  is  (r)  in  the 
absence  of  special  stipulation. 

iisurance. — Any  one  who  by  contract  is  liable  to  pay  any 
money  in  case  of  the  loss  of  anything  has  an  insurable  interest  in 
that  thing.  This  includes  insurers.  They  have  an  interest  in  the 
subject-matter  of  a  policy  which  will  support  a  re-insurance, 
which  is  now  in  every  case  lawful  by  English  law  (s). 

As  a  general  principle  the  Courts  will  lean  in  favour  of  an  insur- 
able interest  if  possible  without  assuming  facts  which  do  not  exist, 
or  stretching  the  law  beyond  its  proper  limits  (0- 

Own,  life. — In  his  own  life  a  person's  insurable  interest  is  consid- 
ered to  be  sufficient  to  entitle  him  to  recover  whatever  sum  he 
may  have  it  insured  for,  and  this  is  so  if  the  insurance  is  for  a  por- 
tion of  his  life  only  (u). 

Nominally  own  life  but  really  another. — But  the  law  will  not  allow 

the  provisions  of  the  statute  to  be  evaded  by  an  insurance  being 

nominally  effected  by  a  person  on  his  own  life,  but  really  for 

another  person  who  pays  the  premiums,  and  to  whom  the  policy 

is  assigned.     Payment  of  premiums  not  conclusive  evidence  whose  policy 

is. — The  mere  circumstance,  however,  that  some  other  party  paid 

the  premiums  would  not  per  se  be  sufficient  evidence  that 

[*40]  the  insurance  was  not  *for  the  benefit  of  the  person   in 

whose  name  it  was  effected  (v). 

Assignee  of  policy. — The  bond  fine  assignee,  whether  for  valuable 
consideration  or  not,  of  a  person  who  has  insured  his  own  life  has 
as  full  P.  right  to  the  policy-money  as  his  assignor  would  have  had 
without  such  assignee  having  any  interest  in  the  life  of  the  assignor 
beyond  the  assisnment  itself  (x). 

Parent  in  child's  life. — A  parent  has  not  by  virtue  of  his  relation- 
ship only  an  insurable  interest  in  the  life  of  a  child  (y).  And 
where  a  father  effected  an  insurance  for  his  own  benefit,  but  in  the 
name  and  on  the  life  of  his  son,  in  which  he  had  no  insurable  in- 
terest, on  the  death  of  the  son  it  was  held  that  as  between  the  com- 
pany and  the  father  the  policy  was  void,  but  as  between  the 

(r)  Crowley  v.  Cohen,  3  B.  &  Ad.  478,  1  L.  J.  K.  B.  158  (1832). 

(*)  19  Geo.  II.  c  37,  s.  4,  forbidding  re-assurance,  is  repealed.  The  statute 
now  in  force  on  this  subject  is  30  &  31  Viet,  c-  23.  The  American  law  is  to  be 
found  in  New  York  Bowery  Fire  v.  New  York  Fire,  17  Wendell  (N.  Y.)  359. 

(0  Stock  v.  Inrjlis,  12  Q.  B.  D.  564,  10  App.  Cas.  263. 

(M)  Wainwright  v.  Bland,  1  Mood.  &  Rob.  481,  1  M.  &  W.  32,  5  L.  J. 
147. 

(r)  Shilling  v.  Accidental,  27  L.  J.  Ex.  17,  1  F.  &  F.  116,  2  H.  &  N.  43,  5 
W  I:  nti  v.  Rose,  Long  &  Towns.  54,  3  Ir.  Ea  Rep.  170.  Vezina  v. 

New  York  Life,  G  Canada  ( S.  C.  )  30.  Armstrong  v.  Mutual  Life,  20  Blatch. 
(U.S.)  4 

(z)  Ashley  v.  Ashley,  3  Sim.  149.  Mutual  Life  Co.  v.  Allen,  52  Am. 
Rep.  246 

(y)  I/nft'nr'l  v.  Ki/mer  10  B.  &  C.  724.  See  as  to  America,  Currier  v.  Con- 
tinental Life  Assurance  Co.,  52  Am.  Rep.  134. 
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father  and  the  son's  estate  the  father  was  entitled  to  the  money  for 
his  own  benefit  (z). 

Son  in  father's  lij'e. — A  son  has  an  insurable  interest  in  the  life  of 
a  father  who  supports  him,  but  not  in  the  life  of  a  father  depend- 
ing on  him  for  support  (a). 

Sister  and  brother. — A  sister  has  an  insurable  interest  in  the  life  of 
a  brother  who  supports  her  (6). 

General  rule. — The  general  rule  would  seem  to  be,  that  where  the 
person  who  insures  the  life  of  another  is  so  related  to  that  other  as 
to  have  upon  him  a  claim  for  support  enforceable  by  law,  there  the 
relationship  gives  an  insurable  interest3,  and  where  a  relative  is  as 
a  fact  supported,  he  has,  according  to  American  decision,  an 
insurable  interest  in  the  life  of  him  by  whom  he  is  *sup- 
ported  (c),  but  mere  natural  love  and  affection  is  not  suffi- 
cient per  se  to  constitute  insurable  interest  (d). 

Moral  certainty.  Expected  profits. — Moral  certainty  that  a  person 
will  succeed  to  property  does  not  suffice  to  give  him  an  insurable 
interest  in  such  property.  Nor  will  mere  expectation  of  profit  be 
sufficient,  for  as  Lord  Eldon  said,  "I  send  my  ship  to  India,  I 
expect  profit  from  the  voyage;  if  the  ship  is  lost,  my  expectation  is 
defeated,  but  of  those  expected  profits  the  law  can  have  no  consid- 
eration "  (e). 

Profits  on  sale  of  goods. — An  insurance  may,  however,  be  effected 
on  profits  to  arise  from  the  sale  of  goods,  provided  the  assured  has 
an  insurub'e  interest  in  such  goods  (/). 

Profits.  Profits  of  business. — Profits  may  be  insured  on  the  prin- 
ciple of  their  forming  an  additional  part  of  the  value  of  the  goods, 
but  they  must  be  insured  qua  profits,  and  cannot  be  recovered 
merely  as  an  incidental  part  of  the  loss.  Therefore,  under  an  in- 
surance by  A.  of  his  interest  in  the  "Ship  Inn  and  offices,"  A.  could 
not  recover  compensation  for  the  loss  of  profits  in  his  business  as 
an  innkeeper  in  the  interval  between  the  fire  and  the  rebuilding  (#). 

Profits  on  cargo. — When  the  insured  shipped  a  cargo  of  goods  to 

(z}  Worthington  v  Curies.  1  Ch.  D.  419,  45  L  J.  Ch.  259,  33  L.  T.  N.  S.  328, 
24  W.  R.  828. 

(d]  Shilling  v.  Accidental,  ubi  sup.  Howard  v.  Refuge  Co.,  54  L.  T.  644. 
(6)  Bliss  Life  Assurance,  17. 

(c)  Lord  v.  Dall,  12  Mass  115  (118,  (3rd  edition).     Elkhart  Mutual  Aid,  &c. 
Association  v.  Hough-ton,  53  Am   Rep.  515. 

(d)  Rombach  v.  Piedmont  Co  ,  48  Am.  Rep.  239. 

(e)  Lucena  v.  Crawford,  2  N.  R.  at  324,  1  Taunt.  325. 

(f)  M'Swinq/  v.  Royal  Exchange,  &c.,  Co.,  14  Q.  B.  646,  19  L.  J.  Q.  B.  222 
13  Jur.  489.     Stockdale  v.  Dunlop,  6  M.  &  W.  224,  9  L.  J.  N.  S.  Ex.  83      Stock 
v.  Inglis,  12  Q.  B.  D.  564.  10  App.  Cas.  263. 

(g)  Sun  Fire  v.  Wright,  3  N.  and  M.  819,  1  A.  &  E.  621.     Wright  v.  Pole,  1 
A   &  E  6°1      Wilson  V.  Jones,  L.  R.  2  Ex.  139,  36  L.  J.  Ex.  78,  15  L.  T.  N.  S, 
669,  15  W.  R.  435. 

2  Relationship  of  nephew  and  aunt  is  not  an  insurable  interest.  Corsou'a 
Appeal,  113  Pa.  St.  438. 
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be  carried  on  a  trading  voyage,  he  was  held  to  have  an  insurable 
interest  in  the  profits  to  arise  from  the  cargo  (A). 

Freight.  —  A  shipper  has  an  insurable  interest  in  freight  (t), 

[*42]  and  a  consignee  or  a  factor  may  effect  an  insurance  in  *re- 

spect  of  his  commission  if  the  consignment  takes  place  (&). 

Prize.  —  So  may  captors,  because  they  have  a  lawful  possession, 
coupled  with  a  well-founded  expectation  that  their  claim  to  retain 
the  goods  will  be  allowed.  In  these  cases  there  is  either  an  abso- 
lute or  special  property  in  possession  (I). 

Bankrupt.  'Execution  debtor.  —  A  bankrupt  retains  an  insurable 
interest  in  his  estate  (ra).  And  in  America  a  debtor  after  execution 
has  been  held  to  have  an  insurable  interest,  since  liability  continues 
till  after  sale,  and  the  property  out  of  which  his  debt  might  be  sat- 
isfied would  be  gone  in  case  of  fire  (n). 

There  must  be  interest  at  time  of  insuring  and  of  loss.—  -In  a  case  of 
fire  insurance,  the  party  insured  must  have  an  insurable  interest  at 
the  date  of  the  policy  and  at  the  time  the  fire  happens,  and,  there- 
fore, where  a  lessee  insured  and  after  the  lease  had  expired  the 
house  was  burnt  down  and  the  policy  was  assigned  subsequently 
to  the  fire,  the  assignee  was  held  not  entitled  to  obtain  the  money 
from  the  insurance  office  (o). 

Theatrical  manager  and  actor.  —  A  theatrical  manager  has  an  in- 
surable interest  in  the  life  of  an  actor  engaged  by  him  (p). 

Heir  of  person  non  compos.  —  The  heir  of  a  person  who  through 
idiocy  or  lunacy  is  incompetent  to  make  a  will  has  not  such  an  in- 
terest in  the  life  of  such  person  as  to  enable  him  to  insure  his  life, 
and  thus  provide  against  possible  loss  of  the  inheritance  through 
his  recovery  (q). 

Borrow  from    insurer.  —  An    insurance    company    lending 

f*  4-5]  money  may  validly  *  agree  with  the  borrower  that  he  shall 
insure  his  life  to  a  greater  amount  than  the  debts,  and  assign 
the  policy  to  the  company  as  security  (r).     But  in  such  case  the 
interest  supporting  the  policy  is  the  debtor's.,  not  the  creditor's. 
Employer  and  employed.—  A  contract  of  employment  at  a  salary 


(A)  Eyre  v.  Glover,  16  East,  218.     Hodgson  v.  Glover,  6  East  816.     Barclay 
v.  <  '.,»/.v//i.<»,  2  East  546. 

(/)  Thompson  v.   Taylor,  G  T.   R.  478.     Flint  v.   Fleming,  1  B.  &  Ad.  45. 
Devalue  v.  fAnson,  7  Scott  507,  6  Bing.  N.  C.  510. 

*)  Kin./  v.  f,  'lover,  2  B.  &  P.  New  Rep.  ?06.     Knox  v.  Wood,  1  Camp   543. 

1)  Stockdale  v.  Dunlop,  9  L.  J.  N.  S.  Ex.  83,  6  M.  &  W.  2>4,  per  Park.'.  B. 

m)  Marks  \.  //.unfit.,,,.  7  Ex,  Il.-p.  :!2:i,  21  L.  J.  Ex.   100,  18  L.  T.  200,  16 

Jur.  1.VJ.      Gouhtone  v.  Royal,  1  F.  &  F.  276.      Lazarus  v.  Commonwealth  Co.. 

86  Mass.  (19  Pickering)  81. 

(n)  Insurance  Co.  v.  Thompson,  95  U.  S.  (5  Otto)  547. 

Sadler*  Co.  v.  Badcock,  2  Atk.  554,  1  Wils.  10.     Lynch  v.  Dalzell  4  Bro. 
131. 
(77)  Law  Mag.  vol.  22,  N.  S.  £47.     Parsons  v.  Bignold,  13  Sim.  518,  15  L.  J. 

(7)  JMcenav.  Grain',,,-!,  'j  X.  R.  324,  1  Taunt.  ,')25. 
(r)  Dovmcs  v.  Green,  12  M.  &  W.  481,  8  Jur.  899. 
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for  a  term  of  years  gives  the  employed  an  insurable  interest  in  the 
employer's  life  during  the  unexpired  portion  of  the  term  (s). 

Railway  companies''  liability  for  fire  to  houses  near  line. — In  America, 
railway  companies,  in  respect  of  their  liability  for  fire  to  houses  or 
property  near  the  line,  have  an  insurable  interest  in  such  houses, 
unless  by  statute  or  otherwise  they  are  specially  exempted  from 
such  liability.  In  England  the  liability  is  less  extensive  (<). 

Employers  and  workmen.  Employers  of  clerks,  &c. — Employers  of 
labour,  when  liable  to  their  workmen,  whether  by  Common  Law  or 
Statute  (u)9  have  an  insurable  interest  in  the  safety  of  their  work- 
men. Employers  of  clerks  and  others,  whom  they  must  in  the 
course  of  their  business  entrust  with  money  or  thing  of  value,  can 
insure  against  loss  through  their  dishonesty  (x). 

Interest  must  be  enforceable. — The  interest  will  not  amount  to  an 
insurable  interest  unless  it  be  one  capable  of  being  enforced  under 
a  binding  contract  or  a  legal  liability ;  a  mere  engagement  binding 
in  honour  would  not  suffice  (?/). 

Amount  recoverable  is  the  value  of  interest  at  date  of  policy. — The  sum 
recoverable  under  a  life  policy  sur  autre  vie  is  limited  to  the  amount 
or  value  of  the  insured's  insurable  interest  in  the  life  insured 
at  the  date  of  the  *  policy  (z).     Consequently  if  the  assured  [  *  44  ] 
insures  the  same  interest  with  several  insurers,  he  can  re- 
cover from  them  all  only  the  value  of  his  interest,  and  therefore  if 
he  receives  that  value  from  one  of  them  he  can  claim  nothing  from 
the  others  (a). 

The  interest  must  be  lawful. — The  assured 's  interest  must  be  lawful, 
and  therefore  interests  in  illegal  voyages  cannot  be  insured  if  the 
illegality  is  known  to  the  assured  (6),  and  all  gambling  interests  are 
excluded ;  such,  for  instance,  as  insuring  lottery  tickets  (c)  or  a 
policy  on  the  sex  of  a  person  (d).  Seamen's  wages  are  not  insur- 
able (e)  ;  and  where,  in  consideration  of  40  guineas  for  £100,  and  so, 

(s)  Hebden  v.  West,  3  B.  &  S.  579,  32  L.  J.  Q.  B.  85,  7  L.  T.  N.  S.  854  11  W. 
R.  423,  9.  Jur.  N.  S.  747.  ' 

(t)  May  Ins.  98.     Jones  v.  Festiniog  Ry.,  L.  R.  3  Q   B.  733. 

(«)  43  &  44  Viet.  c.  42.  Henry-Rifle  Barrel  Co.  v  Employers'  Liability  Cor* 
poration,  Q.  B.  D.  27th  Mar.  1884.  Ratdiffe  v.  Ocean,  &c.,  Co.,  Butt,  J.,  Leeds 
Spring  Assizes,  1884. 

(x)  Towle  v.  National  Guardian,  5  L.  T.  N.  S.  193,  30  L.  J.  Ch.  900,  7  Jur. 
N.  S.  1109,  10  N.  R.  49. 

(.?/)  Stockdale  v.  Dunlop,  6  M.  &.  W.  224,  233,  9  L.  J.  N.  S.  Ex.  83.  Stain- 
bank  v.  Penning,  11  C.  B.  51,  15  Jur.  1082,  20  L.  J.  C.  P.  226,  Stainbank  v. 
Shepherd,  13  C.  B.  418  17  Jur.  1032,  22  L.  J.  Ex.  341. 

(z)  14  Geo.  III.  c.  48,  s.  3. 

(a)  Hebdon  v.  West,  3  B.  &  S.  579,  32  L.  J.  Q.  B  85,  11  W.  R.  423,  7  L.  T. 
N.  S.  854,  9  Jur.  N.  S.  547.  Law  v.  London  Indisputable  Life  Policy  Co.,  1  Kay 
&  J.  223,  24  L  J.  Ch.  196,  24  L.  T.  208,  1  Jur  N.  S.  179,  8  W.  R.  155. 

(6)  Wilson  v.  Rankin,  L.  R.  1  Q.  B.  163,  35  L.  J.  Q.  B.  87,  13  L.  T.  N.  S. 
564,  14  W.  R.  198.  Dudgeon  v.  Pembroke,  L.  R.  9  Q.  B.  581,  585,  31  L  T.  N. 
S.  31,  22  W.  R.  914  Cunard  v.  Hyde,  2  E.  &  E.  1,  29  L.  J.  Q.  B.  6. 

(c)  Jacques  v.  Golightly  (1776),  2  Wm.  Bl.  1073. 

(d)  Roebuck  v.  Hamerton,  2  Cowp,  737. 

(e)  Webster  v.  de  Tastot,  7  T.  R.  157,  3  Kent  Comrn.  209. 
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according  to  that  rate,  for  any  greater  or  less  sum,  several  per- 
sons, each  for  themselves,  severally  agreed  to  pay  the  several 
sums  set  opposite  their  names  in  case  Brazilian  mining  shares 
should  on  or  before  a  certain  day  be  done  at  or  above  a  certain 
sum,  the  contract  was  held  to  amount  to  a  policy  of  insurance  and 
to  be  illegal  (/). 

•  Lawful  and  unlawful  interests  in  same  pocicy. — American  writers 
raise  the  question  whether,  if  lawful  and  unlawful  interests  are  in- 
sured together,  the  whole  or  only  part  of  the  policy  is  vitiated.  This 
depends  on  whether  the  contract  is  separable  or  not,  just  as  the 
question  whether  premiums  are  in  part  returnable  depends  on 
whether  they  can  consistently  with  the  nature  of  the  risk  be  ap- 
portioned (0). 

Money  won  at  play. — The  holder  of  a  note  given  for  money 
[*45  ]  won  at  play  *has  not  an  insurable  interest  in  the  life  of  the 
maker  of  the  note  (A). 

Difference  between  policy  and  wager. — Mr.  Justice  ( now  Lord  ) 
Blackburn  said,  "  I  apprehend  that  the  distinction  between  a  policy 
and  a  wager  is  this :  a  policy  is,  properly  speaking,  a  contract  to 
indemnify  the  insured  in  respect  of  some  interest  which  he  has 
against  the  perils  which  he  contemplates  it  will  be  liable  to  "  (i). 

Wager  policy. — A  wager  in  the  form  of  a  policy  upon  the  sex 
of  a  person  is  a  wagering  policy  within  14  Geo.  III.  c.  48,  for 
a  contract  in  the  form  of  a  policy  does  not  cease  to  be  a  policy 
because  the  subject-matter  of  the  insurance  is  not  exposed  to 
peril  (*). 

Wager  policy  premiums  not  recoverable. — And  where  a  son  insured 
the  life  of  his  lather,  ir^  which  he  had  no  insurable  interest,  and 
paid  the  premiums  for  some  years,  and  the  father,  who  at  first  had 
no  knowledge  of  the  insurance,  became  aware  of  it,  and  gave  no- 
tice to  the  company  that  he  objected  to  its  continuance,  it  was  held 
that  the  policy  was  a  wagering  policy,  and  therefore  the  son  could 
not  recover  the  premiums  (/). 

Tontine. — A  life  policy  upon  the  tontine  principle  is  not  void  as 
a  gaming  contract  (m). 

Policy  assigned  to  third  person  who  pays  premiums  not  a  wager  policy. 
— A  man  applied  to  the  local  agent  of  an  insurance  company  for 
insurance  on  his  own  life.  His  proposal  was  accepted,  and  the 
policy  was  prepared  and  sent  to  the  agent.  The  applicant  did  not 

(/)  Paternon  v.  Powell,  2  L.  J.  N.  S.  C.  P.  13,  9  Bing.  320,  620,  2  Mo.  &  Sc. 
890,  : 

(g)  May  Ins.  81.      . 

(h)  Dicycr  v.  Edic,  2  Park  Ins.  (8th  ed.)  914. 

(i)  Wlbon  v.  Jones.  L.  R.  2  Ex.  150,  per  Blackburn,  J.,  3G  L.  J.  Ex.  78, 
r,  I,  T.  N.  8.  r,r/..  l,  \V.  R.435. 

(k)  RocbwL  Y    llamcrton,  2  Gowp.  7:l.V. 

(I)  IIo\r<  -nje  Friendly  Society,  54  L.  T.  644. 

(m)  Simon*  v.  New  York  Life,  38  Hun.  (N.  Y.)  817. 
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pay  for  it,  so  a  third  person  paid  the  premium  and  had  his  name 
filled  into  a  blank  assignment  which  had  been  left  with  the 
agent  by  the  original  applicant,  and  the  majority  of  the  *Su-  [*46] 
preme  Court  of  Canada  held   that  this  was   not   a  wager 
policy  (n). 

Different  kinds  of  interest  need  not  be  specified. — A  person  who  has 
different  kinds  of  interest  in  property  may  cover  them  alt  by  one 
insurance  without  stating  in  the  policy  the  number  or  nature  of 
the  interests  (o).  But  the  subject-matter  of  the  insurance  must  be 
correctly  described  (p). 

Special  or  qualified  interest  sufficient. — An  insurable  interest  in 
mercantile  language  does  not  necessarily  import  an  absolute  right 
of  property  in  the  thing  insured.  A  special  or  qualified  interest  is 
equally  the  subject  of  insurance  (g). 

Possession  of  property  will  suffice. — Property  without  possession 
will  constitute  insurable  interest  (r),  and  a  person  in  possessien  as 
the  apparent  or  presumptive  owner  has  such  an  interest  (s). 

lortious  disseizor. — In  America  a  tortious  disseizor  has  been  held 
to  have  an  insurable  interest  (t). 

Goods  sold  but  not  delivered. — Even  where  a  policy  is  "  on  goods 
sold  but  not  delivered,"  cases  may  arise  in  which  the  assured  is 
not  entitled  to  recover ;  for  if  the  legal  title  has  vested  in  the  ven- 
dee, the  goods  are  in  law  delivered  even  if  not  removed  (u) ;  but 
if  the  words  "  not  removed  "  are  in  the  policy,  the  insurers  are 
liable  (x). 

Property  in  goods  purchased  remaining  in  vendor. — A  person  who 
bargains  for,  and  takes  into  his  possession,  an  article  of  per- 
sonal property  on  a  hiring  ^agreement,  one  of  the  terms  of  [*47  ] 
which  agreement  is  that  the  property  shall  remain  with  the 
seller  until  the  purchase  money  be  paid,  has  an  insurable  interest 
in  the  property,  though  the  money  is  not  fully  paid  (y). 

Building  on  another's  land. — A  man  insuring  a  house  in  his  pos- 
session built  on  the  wrong  land  owing  to  an  unskilful  survey  can 
recover  on  his  policy,  if  he  has  insured  bond  fide  (z). 

After-acquired  goods. — It  has  been  decided  in  Canada  that  policies 
cover  after-acquired  goods  which  have  been  substituted  for  those 

(n)   Vezina  v.  New  York  Life,  6  Canada  (S.  C.)  30. 

(o)  Carruthers  v.  Sheddon,  6  Taunt.  14. 

(p  )  Crowley  v.  Cohen,  3  B.  &  Ad   478,  1  L.  J.  N.  S.  K.  B.  158. 

(q)  De  Forest  v  Fulton  Fire,  1  Hall  (  N,  Y.  Sup.  Ct.)  94,  115,  which  exam- 
ines the  cases  very  fully,  and  states  their  effect  well. 

(r)  Joyce  v.  Swann,  17  C.  B./N   S.  84,  104. 

(s)  Marks  v.  Hamilton,  7  Ex.  323,  21  L.  J.  Ex.  109,  18  L.  T.  260, '16  Jur.  152. 
Linglei/  v.  Queen  Ins.  Co.,  I  Han.  (New  Brims.)  280. 

(t)  Mayor  of  New  York  v.  Brooklyn  Fire,  &c,  Co.  41  Barb.  ( N.  Y-  )  231. 
Sweeney  v.  Franklin  Co  ,  20  Penn  337. 

(u)  Lockhartv.  Cooper,  42  Am.  Rep.  514. 

(x)   Waring  v.  Indemnity  Fire  Insurance  Co  ,  45  N.  Y.  606,  6  Am.  Rep.  146. 

(y)  Reed  v.  Williamsburg  City  Fire  Insurance  Co.,  74  Maine  537. 

(z)  Stevenson  v.  London  and  Lancashire  Assurance  Co.,  26  U.  C.  (Q.  B.)  148. 
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originally  insured  (a).  Continuity  of  interest  unnecessary. — And  the 
interest  on  the  subject-matters  insured  need  not  be  continuous,  since 
absence  of  continuity  only  means  absence  of  risk  (b). 

Lost  or  not  lost. — It  is  no  answer  to  a  claim  on  a  policy  on  goods 
(lost  or  not  lost)  that  the  interest  in  them  was  not  acquired  until  after 
the  loss  (c). 

Ri#k  without  property  will  suffice.  So  will  probability  of  loss. — Al- 
though risk  and  property  generally  go  together  (d),  they  are  not 
necessarily  associated;  and  the  risk  alone  will  suffice  to  sustain  the 
insurance.  The  peril  must  be  such  that  its  happening  might  bring 
upon  the  assured  a  pecuniary  loss,  but  it  is  sufficient  that  it  might 
bring  a  loss,  and  by  no  means  necessary  that  it  should  certainly 
have  that  consequence  were  it  to  happen  (e). 

Interest  must  be  valuable. — As  before  mentioned,  an  insurable  in- 
terest must  be  something  more  than  mere  anxiety  regarding  the 
safety  of  the  thing  insured,  or  hope  of  profit  or  ad  vantage  in 
[*48]  relation  thereto ;  it  need  not  amount  to  property  in  the  *thing 
in-ured,  for  if  through  special  circumstances  the  property 
has  not  passed  to  the  assured,  yet  if  he  has  any  beneficial  right 
which  is  of  a  pecuniary  value  in  the  subject-matter  of  the  insur- 
ance, or  if  it  be  at  his  risk,  he  has  an  interest  which  he  may  validly 
insure  (/).  Stockholders  no  insurable  interest  in  corporate  property. — 
Nevertheless,  the  stockholders  in  a  corporation  have  no  insurable 
interest  in  llio  property  of  the  corporation  (g).  General  partner  may 
recover  whole  insurance. — But  if  property  belonging  to  a  limited  part- 
nership, in  which  there  are  a  general  and  a  special  partner,  is  in- 
sured in  the  name  of  the  general  partner,  which  is  the  name  used 
by  the  partnership,  such  general  partner  is  entitled  to  recover  the 
full  amount  of  the  loss,  and  not  merely  the  value  of  his  interest  in 
the  property  (h). 

Expectancy — In  the  case  of  an  agreement  to  sell  an  expectancy 
under  a  will  for  so  much  money,  and  to  repay  the  purchase-money 
if  the  expectation  was  not  realized,  the  insured  would  have  no  more 
interest  in  the  life  or  death  of  the  person  from  whom  the  expecta- 
tion arose  than  was  created  by  the  agreement  to  sell;  but  it  has 
'been  held  thnt  he  would  have  an  insurable  interest  (i). 

Perfect  legal  interest  not  necessary. — An  insurable  interest  does  not 
mean  a  perfect  legal  interest.  If  it  did,  there  are  some  buildings 

(a)  Butler  v.  Standard,  4  U.  C.  (App.)  391. 

(6)  Crazier  v.  Phcenix,  2  Han.  (New  Brims  )  200. 

(c)  Sutherland  v.  I>rntt,  1  1  M.  &  W.  296,  811. 

(d)  Anderton  v.  Mnrirc,  L.  II.  10  0.  P.  at  G19,  per  Blackburn,  J.,  44  L.  J.  C. 
P.  10.  ::H.  ::l  I,  T.  X.  S   006.  83  do.  355,  23  W.  R.  180,  24  do.  30. 

(«)  //,/,/..  1  App.  Caa.  742,  per  Lord  O'Hagan,  40  L.  J.  C.  P.  11,  35  L.  T.  N. 

/)  >''rann,  17  C  B.  N.  8.  84. 

X)  Riggs\  Commercial  Union  Co,  51  N.  Y.  (Sup.  Ct.)  467. 
)  Clement  v.  /iriti*h  American  Co.,  141  Mass.  298. 
0  Cook  v.  Field,  15  Q.  B.  460,  19  L.  J.  Q.  B.  441,  16  L.  T.  0.  S.  2,  14  Jur. 
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on  which  it  would  be  difficult  for  any  one  as  owner  to  effect  a  valid 
insurance.  In  the  case  below  cited  \k)  plaintiff  had  contracted  to 
purchase  the  property  insured,  and  .had  failed  in  making  his  pay- 
ment punctually,  but  was  proceeding  in  equity  to  compel  perform- 
ance by  the  vendor,  and  it  was  held  that  he  had  an  insurable  in- 
terest. There  must  be  a  valid  subsisting  contract  capable  of  being 
enforced  between  the  parties  themselves  in  order  to  constitute  an 
insurable  interest  or  right  of  action  against  the  insurer. 

*  Interest  in  respect  of  advances  under  parol  agreement  conferring  [  *  49  ] 
equitable  lien. — The  contract,  however,  need  not  be  such  as  to 
pass  the  property  in  the  thing  insured,  nor  need  there  be  such  a 
transmutation  of  possession  as  to  create  a  lien  in  the  legal  technical 
sense  of  that  word.  It  is  sufficient  if  the  relationship  between  the 
parties  is  such  as  to  constitute  an  actual  equitable  interest  in  the 
thing  insured,  and  such  an  equitable  interest  will  constitute  an  in- 
surable interest.  In  a  case  decided  in  the  Supreme  Court  of  Canada 
(Z),  C.  made  advances  to  B.  upon  a  vessel  then  in  course  of  con- 
struction, upon  the  faith  of  a  verbal  agreement  with  B.  that  after 
the  vessel  should  be  launched  she  should  be  placed  in  his  hands  for 
sale,  and  that  out  of  the'proceeds  the  advances  so  made  should  be 
paid.  When  the  vessel  was  well  advanced,  C.  disclosed  the  facJs 
and  nature  of  his  interest  to  the  agent  of  the  insurance  company, 
and  the  company  issued  a  policy  of  insurance  against  loss  by  fire 
to  C.  The  vessel  was  still  unfinished  and  in  B.'s  possession  when 
she  was  burned.  It  was  held  on  these  acts  that  C.'d  interest  was  an 
equitable  interest,  which  was  insurable,  and  therefore  C.  was  en- 
titled to  recover  (m).  Chambre,  J.  (whose  views  were  ultimately 
adopted  by  the  House  of  Lords  ),  said,  in  Lucena  v.  Crawford,  3  B. 
&  P.  p.  104 :  u  I  am  not  disposed  to  question  the  authorities  in 
general;  on  the  contrary,  there  appears  to  me  to  have  been  great 
propriety  in  establishing  the  contract  of  insurance  whenever  the  in- 
terest declared  upon  ivas,  in  the  common  understanding  of  mankind,  a 
real  interest  in  or  arising  out  of  the  thing  insured,  or  so  connected  with 
it  as  to  depend  on  the  safety  of  the  thing  insured,  and  the  risk  in- 
sured against,  without  much  regard  to  technical  distinctions  re- 
specting property,  still,  however,  execluding  mere  speculation  or 
expectation,  and  interests  created  not  otherwise  than  by  gam- 
ing" (n). 

*The  spirit  of  19  Geo.  H.  c.  37,  only  requires  that  the  [*  50] 
policy  shall  not  be  a  gaming  policy  (o).     Quantum  of  interest. — 
The  question  upon  which  the  validity  of  the  contract  depends  is 
not  the  exact  quantum  of  the  interest  of  the  assured  at  the  time 
the  contract  was  entered  into,  but  did  the  defendants  mean  to  game  ? 

(k)  Milligan  v.  Equitable  &c.,  Co,  16  U.  C.  (Q.  B.)  314. 

(I)  Clarke  v.  Scottish  Imperial,  4  Canada  (S.  C.)  192,  and  Johnson  v.  Neufr 
Zealand  Co.,  10  Victoria  L.  R.  154. 

(m)  Ibid, 

(n)  Ebsworth  v.  Alliance  Marine  Insurance  Co.,  L.  R.  8  C.  P.  596,  619,  29  L. 
T.  N.  S.  479. 

(o)  Page  v.  Fry,  2  B.  &  P.  at  p.  243,  per  Chambre,  J. 
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or  was  there  not  a  loss  against  which  they  might  indemnify  them- 
selves by  a  policy  of  insurance-^-not  a  certain,  but  a  possible  loss? 
The  case  below  cited  was  one  in  which  the  Court  of  Admiralty 
might  have  decreed  the  assured  to  pay  damages  and  costs,  and  that 
was  held  sufficient  to  give  an  insurable  interest  (p). 

Whoever  has  an  interest  which  the  law  will  recognize  in  the  pre- 
servation of  a  thing,  or  the  continuance  of  a  life,  may  insure  that 
thing  or  that  life  (q). 

Any  one  interested  in  buildings  may  insure. — The  insurance  of  build- 
ings may  be  affected  by  any  one  interested  therein,  and  he  can  re- 
cover to  the  extent  of  the  injury  to  his  interest. 

Fee  simple.  Yearly,  &c.,  tenants. — The  owner  of  the  fee  simple 
may  of  course  insure,  possessing  as  he  does  the  largest  possible  in- 
terest. So  may  a  life,  a  yearly,  or  even  a  weekly  tenant  insure  in 
virtue  of  his  interest  in  the  property,  and  recover  the  value  of  such 
interest. 

Assured  can  retain  only  value  of  own  interest. — If  in  any  of  these 
cases  of  limited  ownership  an  insurance  were  effected  under  which 
the  limited  owner  recovered  the  full  value  of  the  property ,  he  could 
not,  it  seems,  retain  such  value  for  his  own  use,  because  the  con- 
tract of  fire  insurance,  like  that  of  marine  insurance,  is  one 
of  indemnity.  In  Castellain  v.  Preston  (r),  Bowen,  L.  J.,  said, 
"  It  is  an  illusion  to  suppose  that  the  assurerd  can  in  any 
[*51]  case  recover  more  than  his  loss.  We  must*look  ut  the 
ordinary  business  rules.  It  is  well  known,  of  course,  that 
a  person  with  a  limited  interest  may  insure,  and  recover  the  whole 
value  of  the  thing  insured,  but  then  his  policy  must  be  apt  for  the 
purpose,  and  he  must  have  intended  to  so  insure  (s).  Again,  a  per- 
son may  insure  for  himself,  or  for  himself  and  others,  as  in  the  case 
of  carriers  and  wharfingers,  or  to  take  the  case  of  a  mortgagee,  he 
is  entitled  to  insure  for  other  parties ;  but  if  he  only  insures  his 
own  interest,  he  can  only  hold  the  damage  to  his  own  interest.  That 
principle  applies  here.  It  was  contended  that  a  tenant  from  year 
to  year  may  always  recover  the  full  value  of  the  premises  insured ; 
but,  although  that  contention  would  appear  to  be  supported  by  the 
language  of  Lord  Justice  James  in  Rayner  v.  Preston,  I  cannot  assent 
to  it.  It  may  be  that  the  insurance  companies  do  not  as  a  rule  take 
the  trouble  to  ascertain  the  exact  interest  of  the  assured  because  in 
most  cases  the  insurance  is  for  the  benefit  of  all  concerned ;  but  if 
a  case  were  to  occur  in  which  a  yearly  or  a  weekly  tenant  were  to 
insure,  meaning  only  to  cover  his  own  interest,  he  could  not  recover 

and  hold  the  whole  value  of  the  house It  is  true  that  in  most 

cases  the  claim  of  the  tenant  from  year  to  year,  or  for  years,  cannot 
be  answered  by  handing  over  to  him  what  may  be  the  marketable 

(  p)  /?«//,  8  T.  R.  162,  per  Lawrence,  J. 

(7     Ihilloz,  1868,  pt.  1,  888.     llranford  v.  launders,  25  W.  R.  050 
(r)  1 1  Q.  H.  D.  880,  ,V2  L.  J.  Q.  B.  366,  49  L.  T.  N.-S.  29,  31,  W.  II.  ;V,K. 
(!)  ./  V,-,r  /..nl.iwl.  ,f-  .  Co.,  10  Victoria  L.  R  154.     Howes  v.  Do- 

minion Fire  Co..  8  Ontario  (App.)  044. 
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value  of  his  property,  and  the  reason  is  that  he  insures  more  than 
the  marketable  value  of  his  property,  and  he  loses  more  than  the 
marketable  value  of  his  property ;  he  loses  the  house  in  which  he 
is  living,  and  the  beneficial  enjoyment  of  the  house,  as  well  as  its 

pecuniary  value A  man  cannot  be  compensated 

simply  by  paying  him  the  marketable  value  of  his  interest. 
But  it  does  not  follow  that  he  gets  or  can  keep  more  than  he  has 
lost.  "  (0. 

*  Joint-tenants. — A  joint-tenant  or  a  tenant  in  common  has  [*52] 
such  an  interest  in  the  entirety  as  will  entitle  him  to  insure 
the  whole  (u). 

Husband  in  property  to  wife's  separate  use. — A  husband  has  an  in- 
surable  interest  in  property  settled  t6  his  wife's  separate  use,  they 
residing  together  and  sharing  in  the  use  of  the  property  (a:). 

An  appurtenant  to  freehold  must  be  recovered  for  as  such. — A  build- 
ing insured  as  appurtenant  to  the  freehold  can  only  be  recovered 
for  as  such.  Therefore  when  in  such  a  case  the  assured's  title  to 
the  freehold  has  failed,  he  cannot  maintain  a  claim  in  respect  of 
such  a  building  on  the  ground  of  its  being  moveable  property,  and 
so  distinct  from  the  freehold  (y). 

Rent. — Tenants  have  an  insurable  interest  in  the  rent  which 
they  are  liable  to  continue  paying  after  the  premises  are  destroyed 
by  fire  (z).  But  if  the  contract  of  tenancy  relieves  them  from 
liability  they  will  not  have  an  insurable  interest  In  Scotland, 
where,  if  the  premises  are  destro37ed  or  rendered  useless  for  the 

Eurpose  for  which  he  took  them,  the  tenant  can  surrender  them, 
e  consequently  has  no  insurable  interest  in  his  rent  (a). 
Bailees. — A  common  carrier,  pawnbroker,  factor,  broker  and  wharf- 
inger have  an  insurable  interest  in  the  goods  entrusted  to  them ; 
but  if  they  insure  the  goods  to  their  full  value  and  receive  it,  they 
will,  after  satisfying  their  own  claims,  be  trustees  of  the  balance  for 
the  real  owners  (6). 

*And  in  the  recent  case  of  Castellain  v.  Preston  (c)  Bowen,  [*53] 
L.  J.,  said:  "It  is  well  known  in  marine  and  fire  insurance, 
that  a  person  who  has  a  limited  interest  may  insure,  nevertheless 
on  the  total  vnlue  of  the  subject-matter  of  the  insurance,  and  he 
may  recover  the  whole  value,  subject  to  these  two  provisions — 1st, 
the  form  of  his  policy  must  be  such  as  to  enable  him  to  recover  the 

400,  401,  per  Bowen,  L.  J.,  49  L.  T. 


(«)  Castellain  v.  Preston,  11   Q.  B.  D.  4 
N.  S.  29,  52  Li  J.  Q.  B.  366,  31  W.  R.  657. 


(u)  Page  v.  Fry,  2  B.  &  P.  240.     Inglis  v.  Stock,  10  App.  Cas.  274. 
(x)   Goulston  v>  Royal,  1  F.  &  F.  270. 

(y)  Sherbonneau  v.  Beaver  Mutual  Fire  Insurance  Co.,  33  U.  C.  (Q.  B.)  1,  30 
U.  C.  (Q.  B.)  472. 

(z)  Marshall  v.  Schofield,  47  L.  T.  N.  S  406,  31  W.  R.  134,  52  L.  J.  Q.  B.  58. 

(a)  Allen  v.  Markland,  20  Sc.  Law  Rep.  267.     Duff  v.  Fleming,  8  C.  S   C. 
(3rd  series)  769 

(b)  Sidaways  v.  Todd,  2  Stark.  400.  Armitage  v.  Winterbottom,  1  M.  &  G.  130. 
(e)  Castellain  v.  Preston,  11  Q.  B.  D.  398,  and  vide  supra,  p.  50. 
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total  valur  :  and  2nd,  he  must  intend  to  insure  the  whole  value  at 
the  time.'* 

Consignees.  Consignee  in  trust. — The  question  has  often  been  dis- 
cussed whether  factors  or  consignees  for  sale  have  an  implied 
authority  to  insure  for  their  principle:  and  there  seems  no  doubt 
that  they  may  insure  upon  their  own  account  to  the  extent  of  their 
own  interest  (rf).  They  may  insure  both  for  themselves  and  for 
their  principal,  but  are  not  positively  bound  to  insure  unless  they 
have  received  instructions  to  do  so,  or  have  promised  to  insure,  or 
the  usages  of  trade  or  the  habit  of  dealing  between  them  and  their 
principals  raises  an  implied  obligation  to  insure  (e).  Consignees 
having  a  power  to  sell,  manage,  and  dispose  oMhe  property  sub- 
ject to  the  rights  of  the  consignor,  and  even  consignees  with  a  mere 
naked  right  to  possession,  may  insure  if  they  state  the  interest  to  be 
in  their  principal  (/). 

But  it  is  doubtful  whether  a  consignee  insuring  in  his  own  name 
could  in  case  of  loss  recover  the  whole  value  of  the  property  from 
the  underwriter  and  hold  the  surplus  beyond  his  own  advances 

upon  trust  for  the  benefit  of  his  principals  (g). 
[*  54]      *If,  however,  consignees  did  insure  in  their  own  names  to 
the  full  value  of  the  property,  the  consignors  might  even 
after  loss  ratify  the  insurance,  which  would  then  enure  for  their 
benefit  (h). 

Consignee  in  trust. — A  creditor  has  an  insurable  interest  in  goods 
voluntarily  consigned  by  his  debtor  to  a  third  person  in  trust  for 
such  creditor  (i). 

The  firm  of  De  la  Torre  in  Spain  consigned  goods  to  Dubois  & 
Son  in  London,  and  endorsed  the  bill  of  lading  to  them,  accom- 
panied by  a  letter  directing  them  to  note  the  goods  for  certain 
creditors  of  De  la  Torre.  It  was  held  that  Dubois  &  Son  were  to 
be  considered  as  trustees  for  the  creditors  from  the  time  the  goods 
were  put  on  board  the  ship,  and  that  the  creditors  had  an  insurable 
interest  in  the  goods  (&). 

Merchant  and  consignee. — A  merchant  abroad,  having  effects  in  the 

(d)  Ebncorth  v.  Alliance,  &c.,  L.  R.  8  C.  P.  696,  29  L.  T.  N.  S.  479. 
(«)  Ebsvorth  v.  Alliance,  supra.     Silverthorne  v.  Gillespie,  9  U.  C.  (Q.  B.) 
414.     Gooderham  v.  Marlett,  14  U.  C.  (Q.  B.)  228.     Wolfe  v.  Horncastle,  I  B.  & 
P.  816,  Story  Agency,  B.  1 1 1      Conway  v.  Gray,  10  East  536.     Robertson  v.  Ham- 
i      A"//".r  v.  i;  on,/,   I  Camp.  543.     Fragano  v.'Long,  4  B.  &  C. 
219.    Neale  v.  Reed,  1  B.  &  C.  657. 

(/)  Lucenav.  Crawford,  2  B.  &  P.  N.  R.  324,  per  Lord  Eldon,  1  Taunt.  :tt">. 
CasteUain  v.  Preston,  11  Q.  B.  D.  398  Ebsworth  Alliance,  L.  R.  8  C.  P.  at  <>2;i, 
29  L.  T.  N.  S.  479,  sunra. 

(g)  Ebncorth  v.  .l///V//«r,  and  vide  supra,  p.  50.  CasteUain  v.  Preston,  L.  R. 
11  Q.  B.  D.  898,  pc .  J. 

fiiffard  v.  The  Queen  &c.,  Co.,  1   Hannay  (New  Brunswick)  432,   439. 
•th  China  Co.,  1  C.  P.  D.  757,  35  L.  T.  N.  S.  884.      Hagedom  v. 
-3  M.  AS.  486. 

(»)  Jlill  v.  Secretan,  1  B.  &  P.  815. 
(k)  Ibid. 
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hands  of  his  correspondents  here,  may  compel  them  to  procure  an 
insurance  for  him,  or  hand  over  the  effects  (I). 

If  a  merchant  here  has  been  accustomed  to  procure  insurances 
here  for  his  correspondent  abroad  in  the  usual  course  of  business, 
the  latter  has  a  right  to  expect  his  orders  for  insurances  to  be  obeyed, 
unless  the  former  give  notice  to  discontinue  the  course  of  deal- 
ing (J). 

If  bills  of  lading  are  sent  with  directions  to  insure,  they  cannot 
be  accepted  without  obeying  the  order  to  insure.     Limiting 
the  broker  to  too  smnll  a  ^premium,  so  that  he  cannot  get  [*55] 
a  policy,  amounts  to  disobedience  (m). 

If  goods  sent  are  mortgaged,  and  a  direction  to  insure  accom- 
pany the  bill  of  lading  and  be  not  obeyed,  foreclosure  of  the  mort- 
gage before  receipt  of  the  bill  of  lading  will  not  alter  the  force  of 
the  direction  (m). 

Agent  insuring  consignee. — A  person  insuring  as  agent  for  another 
cannot  recover  as  a  principle  on  the  policy.  So  a  consignee  suing 
for  indemnity  on  a  policy  effected  in  his  own  name  on  another's 
goods  consigned  to  him  must  show  an  insurable  interest  in  such 
goods,  and  can  only  recover  so  far  as  he  has  interest  (n).  If  he  has  a 
lien  on  the  special  goods,  he  can  recover  to  the  extent  thereof. 

If  the  goods  are  not  at  the  risk  of  the  consignee  or  purchaser 
until  a  certain  event,  he  has  no  insurable  interest  in  them  until  that 
event  has  happened  (o) ;  but  in  Hagedorn  v.  Oliverson,  2  M.  &  S. 
485,  the  ship  of  the  assured  was  held  to  be  at  risk,  though  he  did 
not  confirm  the  insurance  thereof  till  after  the  loss. 

Stoppage  in  transitu. — Where  a  sale  takes  place  the  vendee's  title 
is  liable  to  be  defeated  by  the  vendor's  right  to  stop  in  transitu  (p); 
and  if  that  right  is  exercised,  the  vendee  ceases  from  the  time  of 
its  exercise  to  have  any  insurable  interest  in  the  goods,  which 
therefrom  cease  to  be  at  his  risk  (qr). 

Bailee. — If  a  bailee  have  no  lien  and  no  responsibility  for 
the  *safe  custody  of  the  goods  entrusted  to  him,  he  has  no  [*56] 
insurable  interest  in  himself,  and  can  only  insure  on  account 
of  the  persons  interested,  who  may  ratify  such  a  contract ;  and  it 
would  seem  that  he  can  recover  the  full  value  of  the  property  in- 
sured as  trustee  for  the  true  owners  (r)  though  the  latter  were  una- 

(l)  Smith  v.  Lascelles,  2  T.  R.  189,  per  Buller,  J. 

(m)  Smith  v.  LasceUes,  2  T.  R.  189,  per  Buller,  J. 

(n}  Cusack  v.  Mutual  Insurance  Co  ,  6  Lr.  Can.  Jur.  97.  Castdlain  v.  Pres- 
ton, 11  Q.  B.  D.  380,  52  L.  J.*Q.  B.  366,  49  L.  T.  N.  S.  29,  31  W.  R.  557. 

(o)  Anderson  v.  Morice,  4  App.  Cas.  742,  46  L.  J.  C.  P.  14,  35  L.  T.  N.  S. 
556,  25  W.  R.  14.  See  also  Lucena  v.  Crawford,  2  B.  &.  P.  N.  R.  269,  1  Taunt. 
325,  per  Lord  Eldon. 

(p  )  As  to  the  nature  and  conditions  of  the  exercise  of  this  right,  see  Kendall 
v.  Stevens  &  Co.,  11  Q.  B.  D.  356. 

(q)  Clay  v.  Harrison,  10  B.  &  C.  99. 

(r)  North  British  and  Mercantile  v.  Moffatt,  L.  R.  7  C.  P.  25,  41  L.  J.  C.  P. 
1,  discussing  previously  cited  case,  20  W.  R.  114,  20  L.  T.  N.  S.  662. 
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ware  of  the  insurance  (s).  If  he  has  not  possession,  his  lien  has 
not  arisen  or  is  lost  (t).  Lord  Eldon  said,  in  Lucena  v.  Crawford,  2 
N.  11.  324:  "I  cannot  agree  to  the  doctrine  that  an  agent  may  in- 
sure in  respect  of  his  lien  to  arise  upon  a  subsequent  performance 
of  his  contract.  If  he  has  a  lien,  he  can  insure  the  property  in 
respect  of  it  (u),  as  in  the  case  of  a  repairer  of  a  foreign  ship  "  (z). 

A  carrier  lias  an  insurable  interest — 

A  currier  has  an  insurable  interest. — (i.)  In  respect  of  his  respons- 
ibility to  the  extent  to  which  he  is  responsible  at  common  law  (y), 
or  under  the  Carriers  Acts  (z),  or  his  own  special  contract  (a), 
which  responsibility  lasts  during  transit,  and  for  a  reasonable  time 
thereafter  before  delivery  or  awaiting  delivery  (6).  Thereafter  he 
is  only  an  ordinary  bailee  (c),  and  not,  as  he  is  commonly  called, 
an  insurer. 

(ii.)  In  respect  of  his  lien  on  the  goods  for  his  charges  (d). 
[*  57]      *(iii)  In  respect  of  his  possession,  which  will  enable  him 
to  insure  the  whole  value  and  recover  it,  subject  to  the  rights 
of  the  owner  to  claim  the  benefit  of  his  policy  (e). 

Carriers  entitled  to  recover  full  value. — Where  carriers  insured 
against  fire  "goods  their  own  and  in  trust  as  carriers,"  and  one  of 
the  conditions  of  the  policy  was  that  "goods  held  in  trust  or  on 
commission  are  to  be  insured  as  such,  otherwise  the  policy  will  not 
extend  to  cover  such  property,"  it  was  held  that  the  plain  tiffs  were 
entitled  to  recover  the  full  value  of  all  goods,  and  that  they  might 
be  considered  as  having  insured  the  goods  which  they  held  in  trust 
as  carriers  for  the  benefit  of  the  owners,  for  whom  they  would  hold 
the  amount  recovered  as  trustees,  after  deducting  what  was  due  in 
respect  of  their  own  charges  upon  the  goods  (/). 

In  America  an  action  has  been  allowed  by  the  owner  of  goods 
deposited  with  a  forwarding  agent  to  recover  a  proportionate  part 
of  an  insurance  effected  by  the  latter  on  merchandise  generally  held 
in  trust  or  on  commission  . 


(s)  But  see  Martineau  v.  Kitching,  L.  R.  7  Q.  B.  at  450,  41  L.  J.  Q.  B.  227, 
30  L.  T.  N.  S.  836,  20  W.  R.  769. 
(0  Ibid.    See  also  1  Phillips  179. 
(M)  London  awl   Xnrth-  }Yestern  Railway  v.  Glyn.  28  L.  J.  Q.  B.  188.  1  E.  & 

.  7  \V.  R.  288,  33  L.  T.  199.     Sec  Angell  Insur.  114. 
(*)  1  Phillips  1T!». 
(y)  Forward  v.  Pittard,  1  T.  R.  27. 

(z)  Jfiley  v.  I/orne,  5  Bing.  220     Macklin  v.  Waterhouse.  5  Bing.  212.     Car- 
'"/'/".  r,  Taunt.  14. 


(a)  Phoenix  Co.  v.  Erie  Co,  10  Bissell  (U.  S.  Circuit  Ct.)  18.     Oakley  v. 
'/*,  Ac.,  Co.,  11  Iv\.  c.is,  2.',  L.  J.  Ex.  99. 


(6)  Cogg*  v.  Bern.  ml,  2  Kaym.  909. 
(cj   Waters  v.  Monwh.  r>  E.  &  B.  870,  25  L.  J.  Q.  B.  102, 
W.  R.  245,  2Jur.  N    E 

(d)  Cnncky  v.  Cohen,  3  B.  &.  Ad.  47H    1  L.  J.  N.  S.  K.  B.  158. 
e)  Parke.  667,  8th  ed. 


20  L.  T.  217,  4 


(g)  Sitter*.  Morrit,  ]:i  Pcnu.  218. 
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Wharfinger. — A  wharfinger  is  not  at  common  law  responsible  for 
goods  which  are  casually  burnt  on  the  premises  (A),  but  sometimes 
a  wharfinger  or  other  bailee  is  liable  to  indemnify  for  fire  by  cus- 
tom (i).  When,  however,  no  duty  to  indemnify  or  to  insure  is  im- 
posed upon  the  wharfinger  or  his  firm,  and  there  is  no  evidence  that 
the  insurance  was  made  on  the  property  or  in  the  interest  of  the 
owner  of  the  deposited  goods,  an  insurance  by  one  partner  will  not 
be  taken  to  have  been  made  in  the  course  of  the  firm's  busi- 
ness, nor  will  *the  owner  of  the  goods  be  allowed  to  recover  [*  58] 
from  one  partner  the  proceeds  of  a  policy  received  by  an- 
other (k). 

Where  a  wharfinger  insures  goods  as  "  in  trust  or  on  commission 
for  which  he  is  responsible, '  goods  deposited  with  him  and  sold  by 
the  importer,  and  for  which  the  wharfinger  has  given  delivery  war- 
rants, cease  to  be  at  his  risk,  and  he  has  no  insurable  interest  therein 
after  the  date  of  such  warrant  (I). 

Wharfingers,  &c. — Wharfingers,  warehousemen,  and  commission 
agents,  having  goods  in  their  premises,  may  insure  them  in  their 
own  names,  and  in  case  of  loss  may  recover  the  full  amount  of  in- 
surance for  the  satisfaction  of  their  own  claims  first,  and  hold  the 
residue  for  the  owner  (m). 

Such  insurance  is  not  unusual,  even  when  not  ordered  by  the 
owners  (n) ;  and,  when  made,  it  enures  to  their  benefit. 

Factor's  interest. — As  to  factor's  interest  in  goods  entrusted  to  him, 
see  the  Factor's  Act  (5  &  6  Viet.  c.  39). 

Commission  agent. — A  commission  agent  is  to  all  the  world  but 
his  principal  for  all  intents  and  purposes  the  owner  of  the  goods, 
and  in  an  insurance  in  his  own  name  on  the  goods,  if  the  policy 
was  so  intended,  he  can  recover  the  lull  damage,  and  not  merely 
the  amount  of  advances  on  the  goods,  with  interest,  and  their  mer- 
cantile commission  and  charges  as  factors  (o). 

*  Agent  to  obtain  advances. — And  an  agent  to  obtain  ad-  [*59] 
vances  for  his  principal  on  goods,  if  he  render  himself  liable 
for  any  loss  which  may  arise  after  their  sale,  has  an  insurable  in- 
terest therein  to  the  full  amount  of  the  loan  (jp). 


(h)  Sidaways  v.  Todd,  2  Stark,  401. 

(i)  North  British  and  Mercantile  v.  London,  Liverpool,  and  Globe  Co.,  5  Ch. 
D.  509,  46  L.  J.  Ch.  537,  36  L.  T.  N.  S.  629. 

(k)  Armitage  v.  Winterbottom,  1  M.  &  G.  130. 

(l\  North  British  and  Mercantile  v.  Moffatt,  41  L.  J.  C.  P.  1,  L.  R  7  C.  P. 
25,  25  L.  T.  N.  S.  662,  20  W.  R.  114.  Lockhart  v.  Cooper,  42  Am.  Rep.  514. 

(m}  Armitaqe  v.  Winterbottom,  1  M.  &  G.  130.  Waters  v.  Monarch  Co.,  5  E. 
&  B.  870,  25  L.  J.  Q.  B.  102,  26  L.  T.  217,  4  W.  R.  245,  2  Jur.  N.  S.  375.  Lon- 
don and  North-Western  Railway  v.  Glyn,  1  E.  &  B.  652,  28  L.  J.  Q.  B.  188,  7 
W.  R.  238,  33  L.  T.  199.  De  Forest  v.  Fulton  Fire,  1  N.  Y.  Sup.  Ct.  (Hall)  94, 
130,  136.  Sitter  v  .Morrs,  13  Perm.  St.  219. 

(ft)  Home  Insurance  Co.  v.  Baltimore  Warehouse  Co.,  3  Otto  (93  U.  S.)  527, 
543. 

(o)  De  Forest  v.  Fulton  Co.,  I  N.  Y.  Sup.  Ct.  (Hall)  94. 

(p)  O1  Connor  v.  Imperial,  14  Lr.  Can.  Jur.  219. 
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policies  are  sometimes  issued  to  factors  or  to  warehousemen  in- 
tended only  to  cover  margins  uninsured  by  other  policies,  or  to. 
cover  nothing  more  than  the  limited  interest  which  the  factor  or 
warehouseman  may  have  in  the  property  which  he  has  in  charge. 
It  will  make  no  difference  if  the  factors  or  parties  are  a  company 
forbidden  by  their  charter  to  insure  the  goods,  which  only  prevents 
them  t:ikiii_r  risk  by  the  bailment  (<?). 

Meaning  of"  in  trust."' — Goods  the  assured 's  own,  and  "in  trust 
or  on  commission,"  were  insured  by  a  policy  against  fire,  the  as- 
sured being  a  wharfinger  and  warehouseman  who  had  in  his  ware- 
house goods  belonging  to  his  customers,  which  was  deposited  with 
him  in  that  capacity,  and  on  which  he  had  a  lien  for  his  charges 
for  cartage  and  warehouse  rent,  but  no  further  interest  of  his  own. 
No  charge  was  made  to  his  customers  for  insurance,  nor  were  they 
informed  of  the  existence  of  his  policy.  The  plaintiff's  warehouse 
was  burnt,  with  all  the  goods  in  it,  and  the  company  paid  the  value 
of  his  own  goods  and  the  amount  of  his  lien  on  his  customers'  goods, 
but  refused  to  pay  the  amount  of  the  customers'  interest  in  the 
goods  beyond  the  lien.  The  Court,  however,  decided  that  the  goods 
of  the  customers  were  in  trust  within  the.  meaning  of  the  policy, 
and  that  assured  was  entitled  to  recover  the  entire  value,  and  would 
be  entitled  to  apply  so  much  to  cover  his  own  interest,  and  would 
be  trustee  for  the  owners  as  to  the  rest.  In  giving  judgment,  Lord 
Campbell,  C.  J.,  said:  "  What  is  meant  in  these  policies  by 
[*60  ]  goods  in  trust?  I  think  it  *means  goods  with  which  the  as- 
sured were  entrusted,  not  goods  held  in  trust  in  the  strict 
technical  sense  "  (r). 

Goods  u  in  trust" — If  a  policy  contains  the  condition  that  goods 
held  in  trust  must  be  insured  as  such,  otherwise  the  policy  will 
not  cover  them,  the  following  test  may  be  applied  to  determine 
whether  the  goods  are  held  in  trust  and  come  within  the  condition. 
If  there  is  reserved  to  the  bailor  the  right  to  claim  a  re-delivery  of 
UK-  property  deposited,  the  bailment  is  generally  withinl  the  condi- 
tion and  the  property  held  on  trust.  But  where  there  is  a  delivery 
of  property  on  a  contract  for  an  equivalent  in  money  or  some  other 
valuable  commodity,  and  not  for  a  return  of  the  identical  subject- 
matter  in  its  original  or  an  altered  form,  this  is  a  transfer  of  the 
property  for  value,  and  not  a  delivery  in  trust  (s). 

Insurer's  liability  limited  to  that  of  assured. — u  Goods  the  assured's 
own  in  trust  or  on  commission  for  which  they  are  responsible" 
were  insured  by  a  policy  against  fire.  The  goods  were  destroyed 
by  fire,  and  the  question  whether  they  were  covered  by  the  policy 

Blanket  andfoating  policies  by  special  owners. — Blanket  and  floating 

(q)  Home  Insurance  Co.  v.  Baltimore  Warehouse  Co.,  3  Otto  (93  U.  S .)  527, 

(r)  Donaldson  v  Manchester  Ins.,  14  C.  S.  C.  (1st  series)  601.  Waters  v. 
Monarch,  de.,  ">  I!  A  1',.  *:<»,  IT.  I,.  .1  o.  I',  KI-_>,  vc,  L.  T.  217,  4  W.  R.  245. 

(*)  >  '/YI//VWV.  lt.1,,,1,-11.  \.  It.::  1>.  C.  101,  22  L.  T.  N.  S.  843,6 

Moore  P.  C.  N.  S.  341.  Baxter  v.  JIarffurd  Co.,  11  Bissell  (U.  S.)  306. 
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came  before  the  Court  for  determination.  In  giving  the  judgment 
of  the  Court,  Keating,  J.,  after  referring  to  the  form  of  the  policies 
in  the  cases  of  Waters  v.  Monarch,  &c.,  Co.,  (t)  and  L.  &  N.-W.  Co.  v. 
Glyn  (w),  said :  "  It  will  be  observed  that  the  wording  in  the  pres- 
ent policy  is  essentially  different,  for  whilst  in  the  cases  referred  to 
the  insurance  extended  to  goods  '  in  trust  or  on  commission  gener- 
ally,' in  the  present  case  it  is  expressly  limited  to  4  goods  in  trust 
or  on  commission,  for  which  they  (the  assured)  are.  responsible.' 
In  L.  &  N.-W.  R.  Co.  v.  Glenn,  Erie  and  Hill  JJ.,  had  thrown  out 
that  if  insurance  companies  wished  in  future  to  limit  their 
responsibility  to  the  ^responsibility  of  the  assured,  they  [*61  ] 
must  employ  express  words  to  that  effect.  It  seems  to  us 
that  the  present  plaintiffs  (ftie  insurance  company)  have  done  so 
in  this  policy,  and  have  expressly  limited  their  liability  to  such 
goods  as  were  held  in  trust  by  the  assured  and  for  which  they  were 
responsible.  It  follows  that  the  goods  in  question  for  which  the 
assured  were  not  responsible  were  not  covered  by  the  policy,  and 
consequently  that  the  insurance  company  are  entitled  to  the  judg- 
ment of  the  court"  (x). 

Where  deposit  of  goods  amounts  to  a  sale,  they  are  not  held  in  trust. — 
Where  corn  was  deposited  by  farmers  with  a  miller  to  be  stored  and 
used  by  the  miller  as  part  of  the  ordinary  stock  of  his  trade,  and 
was  by  him  mixed  with  other  corn  deposited  with  him  for  a  simi- 
lar purpose,  the  farmers  having  the  option  of  claiming  at  any  time 
an  equal  quantity  of  wheat  of  the  like  quality  or  its  value  in  cash, 
it  was  held  that  the  transaction  was  virtually  a  sale  and  not  a  bail- 
ment by  the  farmers  to  the  miller,  and  that  therefore  the  miller  could 
claim  under  a  policy  of  insurance  as  for  his  own  property,  and  that 
it  was  not  necessary  to  be  described  as  goods  held  in  trust  (?/). 

Goods  with  venders  at  buyers1  risk. — Where  goods  remaining  with 
the  vendors  at  the  buyers'  risk,  by  agreement  between  them  and 
their  customers,  were  burnt,  and  at  the  time  of  the  fire  the  vendors 
had  floating  policies  of  insurance  which  covered  "  goods  on  the 
premises,  sold  and  paid  for  but  not  removed,"  but  they  had  no  un- 
derstanding with  their  customers  as  to  any  insurance,  and  the 
amount  of  insurance-money  which  the  venders  received  from  the 
insurance  company  was  not  sufficient  to  cover  the  loss  of  their  own 
goods  exclusive  of  the  goods  sold,  it  was  held  that,  as  there  was  no 
contract  between  the  vendors  and  their  customers  as  to  in- 
surance, the  *  vendors  were  under  no  obligation  in  the  matter,  [*62] 
and  were  entitled  to  appropriate  to  their  own  losses  the  whole 
sum  received  from  the  insurance  office  (z). 

,  m  5  E.  &  B.  870,  25  L.  T.  Q.  B.  102,  26  L.  T.  217,  4  W.  R.  245. 

(u)  28  L.  J.  Q.  B.  188,  1  E.  &  E.  652  33  L.  T.  199,  7  W.  R.  238. 

(x)  North  British  and  Mercantile,  &c.,  Co.,  v.  Moffatt,  25  L.  T.  .N.  S.  662,  L. 
R.  7  C.  P.  25,  41  L.  J.  N.  S.  C.  P.  1,  20  W.  R.  114. 

(y)  South  Australian  Co.  v.  Randell,  L.  R.  3  P.  C.  101,  6  Moore  P.  C.  N.  S. 
341,  22  L.  T.  N.  S.  843.  Todd  v.  Liverpool,  &c.,  18  U.  C.  (C.  P  )  192. 

(z)  Dalglish  v.  Buchanan,  16  C.  S.  C.  (2nd  series  332.  Martinean  v.  Kitch- 
ing,  L.  R.  7  Q.  B.  436,  41  L.  J.  Q.  B.  227,  26  L.  T.  N.  S.  836,  20  W.  R.  769. 
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Assured  may  luire  insurable  interest  in  goods  not  separated  from  bulk, 
but  which  art  at  his  rink. — The  purchaser  ot  barrels  of  oil  not  yet 
actually  identified  and  separated  from  other  barrels  of  oil  stored  in 
the  same  place  has  been  held  in  Canada  to  have  an  insurablo  in- 
terest as  owner  of  so  many  barrels  rs  he  insured  (a),  on  proof  that, 
at  the  time  of  getting  the  warehouse  receipt  and  of  the  fire,  goods 
to  the  amount  of  the  brand  named  in  the  receipt  were  in  store  (6). 
AnM  in  this  country  the  purchasers  of  goods  will  have  an  insurable 
interest  therein  if  they  are  at  his  risk,  even  though  they  have  not 
been  specifically  appropriated  to  him  prior  to  the  loss  (c). 

Insurable  interest  without  liability  to  pay. — A  man  may  even  have 
an  insurable  interest  in  goods  for  which  he  has  neither  paid  nor  be- 
come liable  to  pay  (//)• 

Where  liability  to  pay  tJiere  insurable  interest.  Liability  to  loss  is  in- 
surable  interest.  Undivided  interest. — A  person  certainly  has  an  in- 
surable  interest  in  goods  if  he  is  liable  to  pay  for  them,  whether  he 
has  the  property  in  them  or  not.  And-in  the  case  of  Inylis  v.  Stock 
in  the  House  of  Lords,  which  decides  this  proposition,  Lord  Black- 
burn says,  "  In  order  to  recover  against  the  underwriter,  the  assured 
must  show  that  he  suffers  loss  in  respect  of  the  thing  insured"  (e). 
And  in  the  same  case  the  same  learned  lord  held  that  an  undivided 
interest  in  a  parcel  of  goods  constitutes  an  insurable  interest  just  as 
much  as  if  it  were  an  interest  in  every  portion  of  the  goods  (f). 
And  Lord  Esher,  M.  R.,  when  the  same  case  was  before  the 
[*63]  Court  of  *Appeals,  said,  "It  is  the  duty  of  a  Court  always 
to  lean  in  favour  of  an  insurable  interest,  if  possible,  for  after 
underwriters  have*  received  the  premium,  the  objection  that  there 
was  no  insurable  interest  is  often  as  nearly  as  possible  a  technical 
objection,  and  one  who  has  no  real  merit  as  between  the  assured  and 
insurer  "  (/).  And  the  insurers  have  no  right  to  call  on  the  assured 
to  exercise  a  possible  option  to  be  released  from  the  contract  under 
which  the  insur ible  interest  arises  (g). 

Manufacturer. — A  pen-on  who  has  contracted  to  make  an  insura- 
ble tiling  for  another  has  an  insurable  interest  therein  until  it  is 
complete  or  passes  to  the  person  to  whose  order  it  is  made,  since 
he  cannot  get  paid  till  it  is  completed,  in  the  absence  of  special 
stipulations  (h).  Thus  where  there  was  contract  to  put  machinery 

(a)  Matthewson  v.  Royal  Insurance  Co.,  16  Lr.  Can.  Jur.  4,1.  Clark  v.  West- 
ern. 2". 

•  n  v.  Citizens,  etc.,   Co.,  19  Lr.  Can.  Jur.  175.     Stanton  v.  Etna,   17 
Lr   Can.  Jur.  2-1. 

Mock,  10  App.  Cas.  2«  •.:'>. 

'in!  7/w.  Co.  v.  A'li'/'/ii/i'  Marine  Co  ,  12  App.  Cas.  138. 
///.///*  v.  Stock,  10  App.  Cas.  270,  54  L.  J.  Q.  B.  582,  52  L.  T.  821,  :5:J  W. 

(/)  10  App.  Cas.  274.  See  also,  as  to  an  undivided  interest,  Grandin  v.  Ro- 
chester Co.,  107  IVm. 

(/)  ,  12  Q.  B.  D.  671,  53  L.  J.  Q.  B.   358,  51  L.  T.  449. 

(a)  Inglitv.  >'/..,-/.-.  1<>  App.  Cas.  274. 

(A)  See  Grant  \.  J'ar/.in.^.n  Insurame,  3  B.  &  P.  8">  note. 
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on  defendant's  premises  and  keep  it  in  repair  for  two  years,  the 
price  being  payable  on  completion,  but  before  completion  (i)  an 
accidental  fire  destroyed  the  machinery,  the  plaintiffs  were  held 
not  entitled  to  recover  for  the  work  they  had  done  ( j  ). 

Legal  or  equitable  interests  sufficient. — A  bona  fide  equitable  interest 
in  property,  the  legal  title  whereto  appears  to  be  in  another,  may 
be  insured.  So  may  also  the  legal  interest  be  insured,  for  the  in- 
terest both  of  a  trustee  and  of  his  cestui  que  trust  is  an  insurable 
one  (&)• 

Beneficial  owner — sole  owner. — If  the  beneficial  title  is  in- 
sured, the  fact  that  the  legal  ^estate  is  outstanding  in  another  [*64] 
will  not  vitiate  a  policy  requiring  that  the  assured  should  be 
entire,  unqualified  and  sole  owner  for  his  own  use  and  benefit  (/). 

Equitable  interest. — And  where  the  plaintiff  had  mortgaged  his  in- 
terest in  the  goods  and  freight  to  the  defendant,  the  defendant 
might  have  insured  the  legal  interest  on  his  own  account;  and  he 
might  also  have  insured  the  equitable  interest  remaining  in  the 
plaintiff  on  the  plain tiff's  account  (w). 

Purchaser. — A  purchaser  of  reality  has  also  an  insurable  interest 
in  the  premises  purchased  from  the  signing  of  the  contract,  and 
before  completion,  since  he  has  the  whole  equitable  estate  therein, 
and  the  property  is  at  his  risk ;  and  if  it  is  burned  down,  he  must 
still  pay  for  it  (n).  Purchaser's  interest. — This  interest  exists  equally 
though  the  purchaser  is  suing  for  specific  performance  (o),  or  for 
rescission  of  the  contract,  or  has  not  found  his  purchase-money  or 
any  part  thereof.  Circumstances  may  arise  to  defeat  his  title  to 
recover  on  his  policy,  such  as  failure  to  obtain  specific  perform- 
ance, or  decree  to  rescind  the  contract  of  sale  ( p  ).  Unpaid  vendor. 
—An  unpaid  vendor  of  property  who  is  still  in  possession  has  an 
insurable  interest,  and  may  recover  under  a  policy  of  fire  insur- 
ance ;  for  until  he  is  paid  he  cannot  tell  for  certain  whether  he  will 
ultimately  get  his  purchase-money  or  not.  If  he  were  not  allowed 

(i)  American  law  hereon  in  May  Ins.  116. 

(j )  Apphby  v.  Myers,  L.  R.  2  C.  P.  651.  Claparede  v.  Commercial  Union, 
Feb.  1884,  Q.  B. 

(/v)  London  and  North-  Western  Railway  v.  Glyn,  1  E.  &  E.  652,  1  Jur.  N.  S. 
1004,  28  L.  J.  Q.  B.  1 88,  83  L.  T.  1 99,  7  W.  R.  238.  Ex  parte,  Houghton,  1 7  Ves. 
253  Ex  parte,  Yallop,  15  Ves.  67.  Camden  v.  Anderson.  5  T.  R.  709.  Whyte 
v.  Home  Insurance  Co.,  14  Lr.  Can.  Jur.  30.  Lucena  v.  Crawford,  2  N.  R.  35*4, 
1  Taunt.  325.  Tidswell  v.  Angerstein,  Peake,  15  (  3rd  ed. )  204.  Hill  v.  Sec- 
retan,  I  B.  &  P.  315.  Waters  v.  Monarch,  5  E.  &  B.  881,  25  L.  J.  Q.  B.  102,  26 
L.  T.  217,  4  W.  R.  245. 

(1)  American  Basket  Cos.  v.  Farmville  Insurance  Co.,  3  Hughes  ( U.  S.  Circ. 
Ct)  251. 

(ro)  Smith  v.  Lascelles,  2  T.  R.  188. 

(n)  Paine  v.  Metier,  6  Ves.  349.  Poole  v.  Adams,  12  W.  R.  683,  10  L.  T. 
N.  S.  287.  See  Rayner  v.  Preston,  18  Ch.  D.  1,  50  L.  J.  Ch.  472,  44  L.  T. 
N.  S.  787,  29  W.  R.  547.  But  see  Sutherland  v.  Pratt,  11  M.  &  W.  296. 

(o)  Milligan  v.  Equitable,  16  U.  C.  (Q.  B.)  314.  See  Columbian  Insurance 
Co.  v.  Lawrence,  2  Peters  (U.  S.)  25,  10  Peters  (U.  S.)  507,  and  Etna  Co..  v. 
Tyler,  16  Wend.  (N.  Y.^9. 

(p)  4  Dalloz,  1868,  pt.  1,  387. 
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to  insure,  and  the  property  were  destroyed  by  fire,  he  would  have 

to  rely  entirely  on  the  solvency  of  the  purchaser  (q). 
[*65]  *A  man  who  had  bought  a  locomotive,  and  had  it  on  his 
own  premises,  was  suing  for  rescission  of  the  contract  when 
he  insured  the  locomotive.  Decree  of  rescission  was  pronounced 
before  the  fire,  but  no  notice  of  the  action  was  given  to  the  insurers, 
and  it  was  held  that  the  purchaser  had  an  insurable  interest  in  the 
locomotive,  but  that  the  benefit  of  the  insurance  enured  to  the 
vendor  (q). 

Unpaid  vendor  of  goods. — An  unpaid  vendor  of  goods  who  insured 
them,  and  parted  with  them  before  loss,  was  held  not  entitled  to 
recover  on  his  policy,  since  his  interest  in  the  goods  was  wholly 
gone  (r). 

Paid  vendor. — A  vendor  who  has  been  paid  for  the  property  sold, 
but  has  not  conveyed  it,  ceases  from  the  time  of  payment  to  have 
any  insurable  interest  in  the  premises,  having  only  a  bare  legal 
estate  without  beneficial  interest,  lien,  or  liability.  But  if  at  the 
time  of  sale  he  has  agreed  to  hold  the  purchaser  insured  or  to  insure 
for  him,  he  would  have  an  insurable  interest,  even  after  pay- 
ment (s). 

II  'h  c  11  vendor's  interest  ceases  so  as  to  disentitle  him  to  policy-money. — The 
exact  point  at  which  the  vendor's  insurable  interest  ceases  may  be 
questioned.  In  Collingridge  v.  Royal  Exchange  (t)  the  vendor  was 
unpaid,  and  had  not  conveyed.  Lush,  J.,  there  seemed  to  consider 
actual  conveyance  the  point  at  which  the  vendor's  interest  ceased. 
But  in  a  New  South  Wales  case  decided  in  1881  (u)  it  was  held  that 
a  paid  vendor  who  had  not  executed  the  conveyance  had  no  real 
interest  in  the  property,  but  only  a  bare  legal  estate,  of  which  he 
was  under  contract  to  divest  himself,  and  it  was  in  that  case 
[*66]  said  that  in  the  absence  of  anything  1o  establish  *the  exist- 
ence of  a  real  interest  (something  to  lose),  or  that  there  was 
an  arrangement  with  the  purchaser  to  keep  the  policy  alive  for  his 
benefit,  the  vendor  could  not  succeed.  This  decision  was  arrived 
at  after  full  consideration  of  the  authorities,  and  seems  the  more 
correct;  and  it  anticipated  the  principle  afterwards  laid  down  in 
Ccuttettain  v.  Preston. 

Sale  in  fraud  of  creditors.  Covenant  to  insure. — A  vendor  and  pur- 
chaser have  been  held  in  Canada  to  have  an  insurable  interest,  al- 
though the  sale  was  in  fraud  of  creditors  (x).  A  covenant  to  insure 

(q)  Collingridge  v.  Royal  Exchange  Assurance.  37  L.  T.  N.  S.  525,  3  Q.  B. 
D.  173,  47  L.  J.  Q.  B.  32,  20  W.  R.  112. 

(q)  4  I>all<>/.  ixr,.*. ,,.  1.  :',*;. 

(r)  M'.i-  toria  Co.,  2  N.  Z.  (Sup.  Ct.)  177. 

(i)  X,,r  >oi///,  H'tilr*  Bankv.  North  British  <nid  Mercantile,  &c.,  Co.,  2  N.  S. 
W.  Law  y 89.  Cattrlhiin  \  I'reston,  11  Q.  B.  I).  398. 

(/)  8  Q.  B.  D.  17  '.  47  L.  J.  Q.  B.  82  37  L.  T.  N.  S  525,  26  W.  R.  112. 

(u)  JW  Snntl,  ,,/cv.  North  British  and  Mercantile  Insurance  Co., 

N.  S.  W.  Law  289.  Per  contra,  see  Insurance  Co.  v.  Up  de  Graff",  21  Perm.; 
618. 

(z)  Pettigrcw's  Case,  28  U.  C.  (U  P.)  70. 
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gives  an  interest,  an<l  it  has  been  held  that  where  the  covenant  was 
to  insure  two  sets  of  premises  held  for  different  terms  for  £2000, 
that  the  obligation  to  insure  in  that  amount  continued  after  the 
expiry  of  the  shorter  term  (z/). 

Tests  oj  interest  on  sale  of  goods. — Where  the  question  of  insurable 
interest  or  no  insurable  interest  arises  upon  a  bargain  and  a  sale  of 
goods,  the  real  test  to  be  applied  in  determining  whether  the  party 
effecting  the  policy  had  such  an  interest  is,  were  the  goods  at  his 
risk?  If  they  were,  he  would  have  an  insurable  interest.  If  they 
were  not  he  would  not  have  an  insurable  interest  (2). 

Trust  policies  legal.  Names  of  trustees  and  c.  q.  t.  must  appear. — The 
Stat.  14  Geo.  III.  c.  48,  does  not  prohibit  a  policy  of  lite  insurance 
from  being  granted  to  one  person  in  trust  for  another  where  the 
names  of  both  persons  appear  upon  the  face  of  the  instrument  (a). 
But  an  insurance  on  the  life  of  A.  by  B.,  a  creditor,  as  a  trustee  for 
C.,  who  has  no  interest  in  the  life,  would  be  void  (6). 

Trustee  may  insure  at  expense  of  estate— A.  trustee  is  justified  in 
insuring  in  course  of  good  management  at  the  cost  of  the 
estate,  and  where  the  *cestui  que  trust  is  an  infant  the  trustee  [*67] 
is  empowered  by  statute  to  insure  (c). 

His  insurance  will  be  qud  trustee  when  with  own  money. — But  if  a 
trustee  or  executor  insures,  even  though  with  his  own  money,  and 
without  the  knowledge  of  his  cestui  que  trust,  he  will  be  considered 
to  have  effected  the  insurance  in  his  representative  character;  and, 
after  deducting  the  amount  of  the  premiums  he  has  paid,  he  will 
have  to  account  for  the  balance  to  the  persons  to  whom  the  benefi- 
cial interest  belongs  (d) 

Executor  de  son  tort.  Obligation  of  executor  to  insure. — An  executor 
or  administrator  has  an  inter<  st  by  virtue  of  his  position  as  legal 
personal  representative  and  guardian  of  the  assets  (e),  and  he  has 
sufficient  interest  to  insure  in  his  own  name  the  life  of  a  person  who 
granted  an  annuity  to  his  testator,  and  which  the  testator  be- 
queathed to  persons  not  parties  to  the  insurance  (/).  An  executor 
de  son  tort  also  possesses  such  an  interest  (#).  An  executor  or  ad- 

(y)  Heckman  v.  Isaac,  6  L.  T.  N.  S.  3§3. 

(z)  Anderson  v.  Morice,  46  L  J.  C.  P.  11,  35  L.  T.  N.  S.  566,  25  W.  R.  14,  per 
Hatherly,  L.  C.,  1  App.  Cas.  742. 

(a)  Collett  v.  Morrison,  9  Hare  162,  21  L.  J.  Ch.  878. 

(6)  Lewin  Law  of  Trusts,  7th  ed.  95.  Young  v.  Union  Ins.  Co.,  24  Fed.  Rep. 
(U.S.)  279.  • 

(c}  Lewin,  506.  Ex  parte  Andrews,  2  Rose  412,  1  Madd.  573.  Fry  v.  Fry, 
27  Beav.  146  44  &  45  Viet.  c.  41,  s.  42,  sub  sees.  2  and  3. 

(d)  Ex  parte  Andrews.  1  Madd.  573,  2  Rose  410.     Sidaways  v.  Todd,  2  Stark. 
400.    Armitage  v.  Winterbottom,  1  M.  &  G   130.     Holland  v   Smith,  6  Esp.  11. 

(e)  Croft  v.  Lindsay,  Freem.  Ch.  1.      Bailey  v.  Gould,  4  Y.   &  C.   Ex.  221. 
Ex  parte  Andrews,  2  Rose,  410,  1  Madd.  573. 

(/)  Tidswell  v  Angerstein,  Peake,  204. 

(g)  Marks  v.  Hamilton,  7  Ex.  323,  21  L.  J.  Ex.  109,  16  Jur.  151,  18  L.  T.  260. 
Lingley  v.  Queen,  1  Han.  (New  Bruns. )  280. 
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ministrator  is  not  under  any  obligation  to  insure,  nor  personally 

liable  if  he  fails  to  do  so  (h),  unless  he  is  under  express  directions. 

And  where  a  testator  as  lessee  was  bound  to  insure,  but  allowed  the 

insurants  to  expire  and  then  died,  the  executors  did  not  renew  the 

insurance,  and  the  house  was  burnt  down  whilst  uninsured,  the 

( -xi Tutors  were  not  held  liable  for  not  keeping  up  the  insurance  (i). 

Mnrtymjnr. — A  mortgagor  who  has  conveyed  away  any  legal 

[*  68]  estate,  *whether  he  be  in  possession  or  not,  has  an  insurable 

interest  until  foreclosure  absolute  (£). 

So  also  if  lie  has  executed  an  absolute  transfer  of  the  property, 
if  it  has  also  been  agreed  with  the  transferee  that  such  transfer  is 
only  by  way  of  charge  (/). 

Nor'does  it  seem  to  matter  whether  such  conveyance  be  by  way 
of  suretyship  or  for  a  principal  debt  (m). 

Mortgagor  can  recover  full  value. — Where  an  insurance  is  made  by 
a  mortgagor  on  premises  on  his  own  account,  notwithstanding  any 
mortgage  or  other  incumbrance  on  the  premises,  he  will  be  entitled 
to  recover  the  whole  amount  of  his  loss,  not  exceeding  the  insur- 
ance, since  the  whole  loss  is  his  own,  and  he  remains  personally 
liable  to  the  mortgagee  or  other  incumbrancer  for  the  full  amount 
of  the  debt  or  incumbrance  (n). 

Assignment  to  mortgagee  of  mortgagor's  policy,  when  consented 
to  by  company  if  such  consent  be  needed,  is  merely  an  equitable 
transft-r  BO  as  to  enable  a  mortgagee  to  recover  in  case  of  loss  (n). 
And  after  loss  the  mortgagee  can  re-assign  without  any  consent  (o). 

Judgment  creditor's  interest  in  debtor's  and  bankrupt's  property. — A 
judgment  creditor  has  in  some  of  the  United  States,  in  virtue  of 
his  judgment,  an  insurable  interest  in  his  debtor's  property  ;  but 
he  cannot  recover  from  the  insurer  any  injury  thereto  as  for  a  loss 
to  himself,  unless  he  also  shows  that  the  judgment  debtor  has  not 
sufficient  property  leftoutof  which  the  judgment  can  besat-. 
[*  69]  isfied  (p).  And  a  creditor  has  in  that  country  been  also  *held 
to  have  an  insurable  interest  in  the  insurable  portion  of  a 
bankrupt's  assets  (p). 

(h)  Croft  v.  Lindsay,  Freem.  Ch.  1.  Bailey  v.  Gould,  4  Y.  &  C.  Ex.  221. 
Kx  pane  Andrews,  2  Rose  410,  1  Madd.  573. 

(t)  7Y</.sW/  v.  Angerstein,  Peake  204. 

(k)  Parker  v.  Equitable,  4  All.  (New  Bruns.)  662.  Kelly  v.  Phcsnix,  2  Han. 
(New  Bruns.)  266.  See  Marts  v.  Cumberland  Co  ,  44  New  Jersey  Law  478,  and 
'<md  County  Co.  v.  Sampson,  38  Ohio  St.  672. 

(/)  War<l  v.  Heck,  13  C.  B.  N.  S.  673-4.  And  Gardner  v.  Cazenove,  I  H.  & 
N.  423,  which  discusses  the  effect  of  such  conveyance. 

(m)  Smith  v.  Royal,  27  U.  C.  (Q.  B.)  54 

(n)  Carpenter  v.   Providence   Washington,  16  Peters  (U.   S.)  495,   501,   per 

S'<  .r\ .  .1 

(o)  De  Launaji  r.  Xnrfhem,  2  N.  Z.  (Sup.Ct.)  1. 
(p)  Spare  v.  Home  Mutual  Insurance  Co.,  8  Sawyer  (U.  S.  C.  Ct )  618. 
( P  i  v.  Germania  Co..  62  N.  Y.  47  :  but  see  contrH,  Makher  v.  King 

William's  Town  Co.,  3  Buchanan  Cape  (East.  Distr.  Rep.)  271. 
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Pledgee.  Pawnbroker. — A  pawnbroker  or  other  pledgee  has  an  in- 
surable  interest  in  the  property  pledged  to  the  amount  of  his  loan ; 
and  as  a  pawnbroker  is  by  statute  made  liable  for  loss  by  fire  of 
pawned  property,  he  is  allowed  to  insure  the  full  value  thereof  (  g). 

Promise  not  to  require  payment  of  debt. — A  promise  by  a  creditor 
to  a  debtor  without  consideration  not  to  require  payment  of  his 
debt  during  his  life,  does  not  give  the  debtor  an  insurable  interest 
in  the  life  of  the  creditor  (r). 

Creditor. — A  creditor  has  an  insurable  interest  both  in  the  life  of 
his  debtor  and  of  any. surety  for  the  debt. 

A  surety  has  an  insurable  interest  in  the  life  of  his  co-surety  to 
the  extent  of  his  proportion  of  the  debt,  and  also  in  the  life  of  the 
principal  debtor  (s). 

A  partner  has  an  insurable  interest  in  respect  of  capital  con- 
tracted to  be  brought  in  by  co-partner  (Q. 

Extent  of  creditor's  interest. — The  limit  of  the  creditor's  insurable 
interest  is  the  amount  of  the  debt  at  the  time  when  the  policy  is 
granted  (u). 

Debt  must  be  lawful.  Debt  of  Minor. — The  debt  must,  however, 
be  one  which  the  law  recognizes ;  therefore  a  sum  won  at  gambling 
would  not  be  sufficient.  But  a  note  given  for  a  debt  incurred  dur- 
ing minority  gives  an  insurable  interest  (x). 

*Paid  since  policy. — Although  the  debt  may  have  been  paid  [*70] 
since  the  date  of  the  insurance,  trie  policy-money  is  still  re- 
coverable (y\  ('). 

Statute-barred. — The  creditor's  right  to  the  policy-money  is  not 
affected  by  the  debt  becoming  statute-barred  before  the  life 
drops  (z). 

Fully  secured. — It  would  seem  that  a  secured  creditor,  whose  se- 
curity appears  to  be  ample,  has  nevertheless  an  insurable  interest 
in -his  debtor's  life ;  for  Lord  Kenyon  said  (a),  "A  creditor  has  cer- 
tainly an  interest  in  the  life  of  his  debtor,  because  the  means  by 

(q)  35  &  36  Viet.  c.  93,  s.  27. 

(r)  Hebdon  v.  West,  32  L.  J.  Q.  B.  85,  7  L.  T.  N.  S.  854,  3  B.  &  .S.  579,  11 
W.  R.  4:23,  9  Jur.  N.  S.  747. 

(s)  Von  Lindenau  v.  Desborough,  3  C.  &.  P.  353,  8  B.  &  C.  586.  Branford  v. 
Saunders,  25  W.  R.  650. 

(t)  Connecticut  Mutual  v.  Lucks,  108  U.  S.  498. 

(«)  Anderson  v.  Edie,  2  Park  9 15  (8th  ed.).     Godsall  v.  Boldero,  9  East  72. 

(x)  Dwyer  v.  Edie,  2  Park  9'4  (8th  ed.). 

(y)  Law  v.  London  Indisputable,  I  Kay  &  J.  223,  24  L.  J.  Ch.  196,  1  Jur.  N. 
S.  179,  3  W.  R.  155,  24  L.  T.  108.  Ferguson  v.  Mass.  Mut.  Life,  32  Hun.  (N. 
Y.)  306. 

(z]  Garner  y.  Moore,  3  Drew  277,  24  L.  J.  Ch.  687.  Rawls  v.  American,  36 
Barb.  (N.  Y.)  ;  57,  Bliss  Life  Insurance,  \  I  18-37.  • 

(a)  Anderson  v.  Edie,  2  Park  914  (8th  ed.). 

3  The  fact  that  the  insurable  interest  in  a  life,  which  existed  at  the  time  the  in- 
surance was  effected,  ceased  before  death  of  the  assured,  is  immaterial  on  the 
question  of  th'e  right  to  the  insurance  money.  Corson's  Appeal,  113  Pa  L.  438. 
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which  he  was  to  be  satisfied  might  materially  depend  upon  it,  and 
at  all  events  the  death  must  in  pll  cases  in  some  degree  lessen  the 
security." 

Policy  on  life  of  debtor's  wife. — A  debtor  and  his  wife  assigned  a 
chose  in  action  of  the  wife  to  a  creditor  of  the  husband  to  secure 
£300  owing-by  the  husband.  The  creditor  insured  the  life  of  the 
wife  for  £200;  and  although  the  chose  in  action  was  not  reduced 
into  possession  during  the  life  of  the  wife,  on  her  death  the  cred- 
itor was  held  to  have  an  insurable  interest  (6). 

Joint-debtors. — Where  A.  and  B.  jointly  execute  a  bond  as  a  col- 
lateral security  for  the  repayment  of  a  sum  of  money,  A.  has  an 
interest  in  B.'s  life  in  respect  of  his  liability  in  case  of  B.'s  death 
to  pay  the  whole  of  the  debt.  But  his  interest  in  the  life  is  only 
in  half  the  amount  of  the  debt  secured  by  the  bond,  since  he  was 
in  any  event  liable  for  the  other  half  (c). 

Mortgage  equitable  lien  and  debt. — A  morgagee  has  an  insur- 
[*71]  able  interest  in  the  mortgaged  ^property  up  to  the  amount  of 
the  debt,  whether  the  mortgage  is  legal  or  equitable;  and  it 
seems  perfectly  clear  that  a  person  having  a  lien  or  an  interest  in  the 
nature  of  alien  on  the  property  insured  has  an  insurable  interest,  and 
it  will  make  no  difference  in  such  a  case  that  he  might  still  have  a 
right  to  pursue  his  debtor  personally  for  the  debt  on  account  of 
which  the  lien  attached  (d).  A.  debt  which  has  no  reference  to  the 
article  insured,  and  which  cannot  create  a  lien  on  it,  will  not  give 
an  insurance  interest ;  but  a  debt  which  arises  in  consequence  of 
the  article  insured,  and  which  would  have  given  a  lien  on  it,  does 
give  an  insurable  interest  (e) ;  and  see  Dames  v.  Home  J/is.,  3  U.  C. 
(App.)  269,  where  it  was  held  that  the  endorser  of  an  accommoda- 
tion bill  had  an  insurable  interest  in  the  goods  for  which  the  bill 
was  given,  if  it  had  been  agreed  that  he  should  be  paid  out  of  the 
proceeds  of  such  goods.  Neither  actual  or  constructive  possession 
of  the  property  need  be  in  the  assured  either  when  the  policy  is 
issued  or  the  loss  happens.  It  is  enough  to  have  an  equitable  lien 
on  the  specific  property  covered  by  the  policy  (/). 

Policy  good  though  interest  may  be  defeated  by  third  person. — If  the 
interest  of  the  assured  be  liable  to  be  defeated  by  the  act  of  a  third 
person,  or  be  voidable,  the  policy  will  not  therefore  be  invalidated 
under  14  Geo.  III.  c.  48,  s.  2  (g). 

Insurable  interest  requisite  in  accident  insurance. — Insurance  against 
death  by  accident  is  within  the  statute  as  to  interest  (h). 

(6)  Henson  v  BlacJcwctt,  4  Haro  434,  9  Jur.  390,  14  L.  J.  Ch.  329 
(c)  Branford  v.  >'»/»/ Wo-.v.  •_'.">  W.  II.  050. 


(d)  Ii  ling  Insurance  Co  ,  3  Summer  139,  per  Story,  J..  and  see 
Clarke  v.  ,sv, ,//,*/,  Imperial,  4  Canada  (S.  C.)  192. 

(e)  Wolff  v.  II  .  1  B.  &  P.  323,  per  Buller,  J. 

(/)  Per  Henry  J.,  in  Clarke  v.  Scottish  Imperial,  4  Canada  (S.  C  )  213. 
la)  Hill  v.  Secretan,  1  Bos.  &  P.  316.     Lindenauv.  Desborounh,  8  B.  &  C.  586, 
8  C.  &  P.  363.     C/ay  v.  Harrison,  10  B.  &  C.  99.     Dwi/er  v.  Edie,  2  Park  914. 
(h)  Milt;  tental  Death  Insurance  CV.,  1  F.' &  F.  116  2H  &N  42. 

L.  J.  Ex.  16,  29  L.  T.  98,  6  W.  R.  667. 
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Name  of  person  interested  must  appear. — The  statute  (s.  2) 
[*72]  requires  tho  name  of  the  person  for  *whose  use  or  benefit,  or 
on  whose  account  the  policy  is  effected,  to  be  inserted  therein 
(?').  Therefore  where  a  husband  obtained  a  loan  from  his  wife's 
trustees  upon  his  obtaining  a  surety  for  its  repayment,  and  the 
surety  stipulated  that  the  husband  should  insure  his  wife's  life,  the 
husband  having  induced  his  wife  to  insure  her  own  life  in  her  own 
name  without  reference  to  its  being  for  her  husband,  the  policy  was 
held  void  (k). 

Fire  insurance  by  one  partner  in  firm's  name,  policy  belongs  to  firm. — 
It  has  been  held  in  one  American  State  that  where  insurance 
against  loss  by  fire  is  effected  by  a  member  of  a  firm  in  the  firm's 
name  upon  property  of  the  firm,  and  the  premium  therefor  is  paid 
from  funds  of  the  firm  though  charged  by  such  member  to  himself, 
the  insurance  will  be  for  the  benefit  of  the  firm,  notwithstanding 
that  the  partner  thus  effecting  it  intends  it  for  his  own  private 
benefit  (/). 

It  is  immaterial  whether  the  contract  in  relation  to  which  the  in- 
surabie  interest  arises  is  or  is  not  under  seal  or  in  writing,  or 
whether  it  is  merely  verbal,  so  far  as  the  rights  of  the  parties  are 
concerned.  This  circumstance  only  varies  the  mode  of  proof  with- 
out altering  the  principle  on  which  the  rights  of  the  parties  de- 
pend (m). 

Absence  of  insurable  interest  only  defence  to  insurer. — If  a  policy  in 
the  name  and  on  the  life  of  another  he  effected  for  his  own  benefit 
by  a  person  who  has  no  insurable  interest  in  such  life,  and  the  in- 
surance company,  on  the  death  of  the  person  whose  life  is  insured, 
pays  the  insurance-money  to  the  person  effecting  the  insur- 
ance, he  is  entitled  to  retain  the  money  as  against  *the  legal  [*73] 
personal  re  present  alive  of  the  deceased;4  and  although  the  ille- 
gality of  the  policy  under  14  Geo.  III.  c.  48,  on  the  ground  of  absence 
of  insurable  interest  would  have  constituted  a  good  defence  to  an 
action  against  the  insurance  company  at  the  suit  of  the  person  ef- 
fecting the  insurance,  yet,  the  money  having  been  paid  to  him,  such 
illegality  would  affect  his  right  to  retain  it;  for  the  statute  is  a  de- 
fence for  the  insurance  company  only  if  they  choose  to  avail  them, 
selves  of  it  (n). 

(i)  Hodxon  v.  Observer,  tfcc.,  Co ,  8  E.  &  B.  40,  3  Jur.  N.  S.  1125,  26  L.  J.  Q. 
B  303,  29  L.  T.  278,  5  W.  R.  712 

(A:)  Evans  v  .Bvjnold.  20  L  T.  N  S.  659,  L.  R.  4  Q.  B.  622,  08  L.  J.  N.  S. 
Q.  B.  293,  10  B.  &  S.  621,  17  W.  R.  882. 

(I)  Tebbittsv.  Dearborn,  74  Maine  392  (1883). 

(m)  Miller  v.  Ware,  1  C.  &  P.  239,  per  Park,  J.  Patrick  v.  Eames,  3  Cainp. 
442.  per  Ellenborough,  C.  J 

(n)  Washington  v.  Curtis,  1  Ch.  D.  419  45  L  J.  N  S  Ch.  259.  83  L  T.  N. 
S  828,  24  W.  R  228.  See  also  Troop  v.  Anchor  Co  ,  3  Russ.  &  Gel.  (Nov  Sco  ) 
234. 

4  If  A,  who  is  neither  B's  relative  nor  creditor,  insures  B's  life,  and  to  reim- 
burse himself  for  outlays  to  be  made  under  a  contract  to  support  B  for  life,  he 
can  only  recover  from  insurance  money  enough  to  cover  expenses.  The  rest  be- 
longs to  B's  estate.  Seigrixtv  Schmoliz}  113  Pa.  St  326 
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.  Agent  must  pursue  hi*  authority. — Where  the  defendant  authorized 
two  of  his  creditors  to  effect  a  policy  of  insurance  on  his  life  for  a 
certain  time  in  their  own  names  as  a  security  for  their  debt,  the 
policy  to  be  assigned  to  him  when  the  demand  was  discharged,  and 
they  effected  the  insurance  in  their  own  names  and  that  of  a  third 
person  who  subsequently  became  their  partner,  it  was  held  that  the 
authority  given  by  defendant  was  not  pursued,  and  that  an  action 
for  the  recovery  of  the  premiums  could  not  be  maintained  (o). 

(o)  Baron  v.  Fitzgerald,  9  L.  J.  N.  S.  C.  P.  153,  6  Bing.  N.  C.  201. 
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*CH AFTER  III.  [*74] 

* 

THE    PREMIUM. 

Premium,  nature  of. — The  premium1  is  the  price  for  which  the  in- 
surer undertakes  his  liabilities.  It  may  be  a  consideration  other 
than  money  payment;  e.  g.,  in  a  mutual  insurance  it  may  consist 
of  a  liability  to  contribute  to  the  losses  of  other  members  of  the 
mutual  society  (a).  The  members  in  such  a  society  being  both  in- 
sured and  insurers,  offer  as  a  premium  their  liability  aforesaid,  and 
as  insurers  receive  as  premium  the  right  to  have  their  own  loss  paid 
whenever  it  happens. 

Must  be  agreed. — In  Lucena  v.  Crawford  (b~)  the  premium  is  de- 
fined by  Lawrence  J.,  as  "a  price  paid  adequate  to  the  risk,"  but 
the  adequacy  of  the  premium  is  purely  the  insurer's  concern.  He 
cannot  dispute  the  validity  of  the  contract  merely  because  the  pre- 
mium is  inadequate;  for  as  it  is  the  price  for  which  he  upon  his 
own  calculations  agrees  to  take  the  risk,  his  own  agreement  is  con- 
clusive against  him.  The  insurer's  satisfaction  with  the  premium 
is  a  condition  precedent  to  the  formation  of  the  contract  (Malyns 
112).  In  the  old  policies  the  words  <ll  am  content  with  this  assur- 
ance" were  inserted  as  an  acknowledgment  that  the  insurer  was 
satisfied  with  and  would  not  later  dispute  the  sufficiency  of  the 
premium.  The  only  point  which  the  assured  need  consider  with 
regard  to  the  sufficiency  of  the  premium,  is  whether  it  is  suffi- 
ciently proportionate  to  the  risks  intended  to  be  run  to  enable  the 
insurer  to  meet  the  average  losses  of  his  business.  But  such 
a  consideration  *in  any  ca?e  is  merely  secondary,  ns  his  [*75] 
action  is  most  likely  to  be  guided  by  his  knowledge  or  belief 
as  to  the  general  solvency  of  his  insurer  rather  than  the  special  risk 
undertaken. 

Premium  need  not  be  prepaid. — Prepayment  of  the  premium  is  not 
in  law  a  condition  precedent  to  the  making  of  a  complete  contract 
of  insurance  (c).  But  it  is  the  almost  universal  practice  of  insur- 
ers other  than  marine  to  stipulate  that  the  contract  shall  not  begin 

(a)  Lyon  Mutual  Marine  v.  Tucker,  12  Q.  B.  D.  176,  187,  49  L.  T.  N.  S. 
764 

(6)  2  N.  R.  801.  1  Taunt,  325, 

(c)  Dayton  Insurance  Co.  v.  Kelly,  24  Ohio  St.  345  18  Am.  Rep.  612.  Kelly 
v.  London  and  Staffordshire,  1  Cababe  &  Ellis  47. 

1  The  word  premium  comes  either  from  the  word  prozmium,  signifying  price,  or 
from  the  vfordprimo,  because  formerly  the  premium  was  paid  before  all,  and  at 
the  time  of  signing  the  policy.  Hence  it  is  called  primeur,  premie,  const,  or  agio 
d'  assurance.  Emerigon,  chap.  3,  sec.  1. 
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to  take  effect  until  the  premium  has  been  paid,  and  the  Courts  in 
presence  of  such  a  stipulation  will  not  (unless  the  premium  has 
l>een  paid)  give  effect  to  the  contract  where  a  loss  has  happened 
after  an  agreement  to  issue  and  accept  a  policy,  but  before  the 
policy  has  been  issued,  or  even  when  it  has  been  delivered  as  an 
escrow  (d). 

Nonpayment,  Waiver. — But  when  it  is  a  condition  in  the  policy 
that  the  policy  shall  not  be  binding  until  the  premium  is  paid  the 
Court  will  readily  infer  a  waiver  of  such  condition  (e).2 

Forfeiture. — Since  the  Courts  will  not  favour  a  forfeiture  (and  this 
applies  as  much  to  forfeitures  under  conditions  in  policies  as  to 
those  under  covenants  in  leases),  it  has  been  held  in  America  that 
a  forfeiture  under  a  life  policy  for  non-payment  of  premium  must 
be  claimed  before  the  death  of  the  assured,  at  which  date  the  lia- 
bility accrues,  and  can  no  longer  be  denied  (/).* 

It  does  not,  however,  seem  necessary  in  that  case  to  go  so  far. 

The  doctrine  of  estoppel  rather  than  waiver  applies  to  cases 

[#76]  where  the  insurer  discovers  a  forfeiture,  *and  lies  by  until 

the  happening  of  the  loss.     But  insurers  by  their  acts  may 

estop  themselves  from  setting  up  forfeiture  (g). 

If  a  policy  containing  a  condition  that  it  shall  not  be  binding 
until  the  premium  is  paid,  -and  also  an  acknowledgment  of  the 
receipt  of  the  premium  is  delivered  to  the  assured  beforo  payment 
of  the  premium,  this  raises  a  presumption  of 'waiver  of  such  con- 
dition, and  of  an  intention  to  give  credit  for  the  premium,  the  con- 
dition notwithstanding  (A). 

Policy  not  binding  till  premium  paid.  Waiver  of  the  condition. — A 
policy  stipulated  that  it  should  not  be  binding  until  the  actual  pay- 
ment" of  the  premium,  and  the  Court  held  that  it  was  competent  for 
insurers  to  waive  the  condition,  and  that  such  waiver  might  be  es- 
tablished by  evidence  of  an  express  agreement  to  that  effect  or  by 

5 : . 

(d)  Flint  v.*0hio,  tfcc.,  Co.,  8  Ohio  501.  Bodine  v.  Home  Co.,  51  N.  Y.  117. 
See  Canning  v.  Farquhar,  1G  Q  B.  D.  727,  55  L.  J.  Q.  B.  225,  34  W.  R.  423. 

(«)   .<»//;/'/'  v  ('unit.  U  Ir.  C.  L.  1,  Sansuin  910  et  tscq. 

(/)  See  Young  v.  Mutual  Life  Co.,  2  Sawyer  (C.  Ct.  U.  S.)  325. 

(a)  See  Scottish  Equitable  v.  Ruisl,  4  C.  S.  C.  (4th  series)  107G.  Wimj  v. 
Harvey,  5  De  G.  M  A  G.  2r,r>.  2:1  L.  .1.  Ch.  511,  23  L  T.  120,  18  Jur.  :','.»4,  2  W. 
R.  870.  Ajt/tli-fnn  v.  rhcenix,  47  Am.  Rep  220. 

(A)  Jfawrv.  IMrlaga  Co.,  22  Lr.  Can  Jur.  124.  Rasch  v.  Humlmldt  .)///- 
tual,  35  New  Jersey  429,  3  Kent  Comm  260.  Anderson  v.  Thornton,  s  Ex.  -125. 
yon  \\',-i,t  v.  S.-nffixh,  &c  ,  Co.,  62  N.  Y.  (Sup.  Ct )  490. 

2  A  condition  in  a  policy  exempting  company  from  liability,  until  actual  payment 
of  premium,  may  be  waived.     Universal  /•'  ///*   <'».  v  Jllork,  ]<)'.)  I'a    Stat.  .">:'.">. 
KlkenJtv.  Susqnehanna  Mutual  F.  Jus.  Co.,  113  Pa.   St.   386.      Alabama  <;<>ld 
Life  JIM.  C".  .    //»//•///////.»/.  74  Ga.  51. 

3  Life  policy  in  mutual  company  is  not  to  be  deemed  forfeited  for  non-payment 
df  intcn-st  or  premium   notes,  \\licrc  contract  does  not  so  provide,  where  there 
would  bo  no  forfeiture  for  non-payment  of  the  principal,  and  v  here  company  has 
funclK  of  assured  sufficient  for  the  interest.     Northwestern  Mut.  Life  Ins.  Co.  v. 

.'  Ky.  269. 
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circumstance  s,4  and  that  delivering  a  policy  confessing  the  pay- 
iiieiit  of  premium  was  evidence  of  the  waiver  (i). 

Credit  for  premium. — In  any  case  where  credit  is  intended  to  be 
given  for  premiums,  and  is  actually  given,  non-payment  the^of 
will  not  avoid  the  policy;6  and  is  no  defence  to  an  action  on  the 
policy,  but  merely  matter  of  set-off  (k).  Even  though  the  assured 
has  been  enjoined  in  Chancery  to  pay  the  premiums,  and  has  not 
done  so,  it  is  no  defence  to  the  insurer  (I). 

Receipt  in  policy. — Where  the  policy  admitted  payment,  parol 
evidence  that  payment  had  not  actually  been  made  was  held  in- 
admissible (m). 

*In  the  United  States  of  America,  where  a  note  at  sixty  [*77] 
days  was  accepted  for  the  premium,  payment  of  which  was  . 
admitted  in  the  policy,  the  policy  did  not  become  void  on  non-pay- 
ment of  the  note,  although  the  policy  contained  a  condition  that 
where  a  note  was  taken  for  the  premium  it  should  be  considered  a 
cash  payment,  provided  it  was  paid  when  due  (m). 

Credit  for  premiums. — When  a  premium  is  paid  by  bill  of  ex- 
change or  promissory  note,  the  liability  of  the  insurer  lasts  until 
the  maturity  of  the  note  and  even  thereafter,  unless  it  be  stipulated 
that  it  shall  terminate  if  the  note  is  dishonoured  (ri).  Por  the  ac- 
ceptance of  a  note  is  a  form  of  giving  credit.  And  the  Supreme 
Court  of  the  United  States  has  held  that,  to  insure  a  forfeiture,  the 
bill  must  be  protested  and  proceeded  on  (o). 

Waiver  by  acceptance  of  premium,. — Acceptance  of  premiums  falling 
due  after  breach  of  condition  or  discovery  thereof,  evinces  an  elec- 
tion to  continue  the  policy  as  valid,  if  the  existence  of  the  breach 
be  known  (p).  So  if  the  premium  be  accepted  by  an  agent,  and 
remitted  with  information  of  the  breach,  the  insurers  must  return 
it  at  once  or  they  will,  it  seems,  be  liable  (q)* 

(i)   Goit  v.  National  Protection,  ?5  Barb.  (N.  Y.)  189. 

(k)  Millar  v.  Life,  &c.,  Co.,  12  Wai.  (U.  S.)  285,  301. 

(1)  Hodgson  v.  Marine,  5  Cranch  (U-  S.)  100. 

(m)  Anderson  v.  Thornton,  8  Ex.  425.  Dalzell  v.  Mair,  1  Camp.  532.  De 
Garminde  v.  Pigou,  4  Taunt  246. 

(m)  Illinois  Central,  &c  ,  Co.  v.  Woolf,  37  Illinois  354.  See  also  Compagnie 
d1  Assurance  v.  Grammon,  24  Lr.  Can.  Jur.  82. 

(n)  Hopkins  v.  Hawkeye  Insurance  Co  ,  57  Iowa  203.  Kelly  v.  London  and 
Staffordshire  Co.,  I  Cab  &  Ellis  47. 

(o)  Knickerbocker  Co.  v.  Pendleton,  112  U.  S.  696  (Davis  Rep-)- 

(p]  Armstrong  v.  Turquand,  9  Ir  C   L.  3?,  55. 

(q)  British  Industry  Co.  v.  Ward,  17  C.  B.  645-649. 

4  Life  insurance  company  issued  pamphlet  containing  statement  that  thirty  days 
grace  allowed  on  payment  of  premiums.     Held,  that,  notwithstanding  condition, 
the  policy  could  not  be  forfeited  when  premium  tendered  was  overdue,  the  state- 
ment in  pamphlet  being  relied  upon.     Fowler  v.  Metropolitan  L.  Ins.   Co.,  41 
Hun.  (N.  Y.')  357. 

5  A  custom  to  give  short  credits  for  premiums  due  may  be  construed  as  a  waiver 
of  the  right  to  insist  on  a  forfeiture.     Lebanon  Mut    Ins    Co.  v.  Hoover,  113  Pa. 
St.  591.     Tennantv.  Traveller's  Ins.  Co  ,  31  Fed  Rep.  322. 

6  Acceptance  of  premium,  after  default,  operates  as  a  waiver  of  the  condition 
Smith  vs.  St.  Paul  F.  &c.  Ins.  Co.,  3  Dak.  80. 
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Wainr  of  forfeiture  by  non-payment. — An  insurance  company 
granted  a  loan  upon  a  bond  with  sureties,  and  a  policy  on  the  life 
of  the  borrower  as  collateral  security.  The  premiums  not  being  paid 
within  the  days  of  grace,  the  insurers  demanded  them,  arvd  coin- 
nn'iirrd  actions  for  them  against  the  sure  ties  (r).  This  would  have 
amounted  to  a  wavier  of  the  forfeiture,  but  as  the  sureties  refused 
to  pay  the  premiums,  V.-C.  Shadwell  held  that  they  thereby  neu- 
tralized the  effect  of  this  waiver. 

[  *  78]  *  Waiver  of  rightto  forfeit  policy. — If  the  insurer  receive  notice 
from  whatever  source  that  the  risks  insured  against  have 
been  misrepresented,  concealed  or  incompletely  disclosed,  or  in- 
creased or  varied,  and  accepts  further  premiums  on  the  same  policy 
at  the  rate  originally  agreed,  in  such  case  his  right  to  avoid  the  con- 
tract is  waived,  and  he  cannot  subsequently  have  it  avoided  even 
on  tender  of  such  premiums  (.<<). 

Company  bound  by  agent's  receipt  of  premium.  Agent  received  pre- 
mium knowing  assured  was  abroad  and  policy  not  forfeited. — Where  a 
life  policy  was  subject  to  a  condition  avoiding  it  if  the  assured  went 
out  of  Europe  without  licence,  and  an  assignee  of  the  policy  paid 
the  premiums  to  a  local  agent  of  the  company  and  informed  him 
that  the  assured  was  in  Canada,  the  agent  stated  that  this  would 
not  avoi(l  the  policy,  and  received  the  premiums  until  the  death  of 
the  assured;  and  the  Court  held  that  the  company  were  thus  pre- 
cluded from  treating  the  policy  as  forfeited  (t). 

Payment  to  agent  after  forfeiture. — Where  a  man  is  the  agent  of  an 
insurance  company  to  receive  premiums  on  subsisting  policies,  re- 
ceipt by  him  of  premiums  on  policies  as  to  which  there  had  been 
breach  of  condition,  such  payments  being  made  in  belief  that  the 
policies  were  good  and  subsisting,  will,  it  seems,  bind  the  com- 
pany (u). 

A  fortiori,  if  the  directors  receive  the  premiums  through  such 
agent,  or  indeed  any  agent,  with  knowledge  or  notice  of  the  breach, 
they  are  estopped  from  saying  that  they  received  the  premiums 
otherwise  than  for  the  purpose  and  in  the  faith  for  which,  and  in 
which,  they  were  paid  (x). 

But  if  an  agent  has  no  authority  to  contract  for  the  company,  re- 
ceipt by  him  of  an  overdue  premium  will  not  be  waiver  by 
[*  79]  the  company  pf  a  forfeiture.     Nor  will  *the  debiting  of  the 
premium  by  the  company   to  the  agent  amount  to   such 
wnvirr  (y).     If  the  agent  fails  to  return  the  policy  as  lapsed  within 
the  time  directed  by  his  instructions,  it  is  doubtful  whether  this 

(r)  Edge  v.  Duke,  18  L.  J.  Ch   183 

(*)  fl  ' tuihihh  v.  Ruist,  4  C.  S.  C.  (4th  series)  107r,. 

(0  Wiun  v.  //,1,-m/,  5  I),.  (\.  M.  &  G.  265,  23  L.  J.  Ch.  511,  18  Jur.  ,'W,  L':i  L. 
'I',  pjo.  -J  \\  .  K.  370. 

(w)  Same 

(x)  Ibid.     Regarding  n-m-wal   receipt  willi   condition  as  to  receipt  from  lu-ad 
office,  vide  Moore  \.  7/'///»/,  '.t  Victoria  I,.  R  400. 
(y)  Acey  v.  Fernic,  7  M.  &  W.  ir.l.  l<>  L.  J.  Ex.  9. 
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would  help  the  assured,  unless  the  power  to  give  credit  for  pre- 
miums is  within  the  scope  of  the  agent's  mandate. 

Condition — waiver — agent. — It  is  of  course  a  mere  question  of  fact 
whether  or  not  the  agent  has  such  authority ;  and  if  the  authority 
is  denied,  the  plaintiff  must  prove  it,  or  set  up  facts  from  which  it 
may  fully  be  inferred  (z). 

Overdue  premiums,  when  acceptance  no  waiver. — Payment  of  over- 
due premiums  after  the  death  of  the  assured  will  not  save  the  policy, 
whether  payment  be  made  by  the  assessors  of  the  assured  (a)  or 
the  beneficial  owner  of  the  policy;  and  acceptance  by  the  company 
in  ignorance  of  the  death,  which  ignorance  is  shared  by  the  person 
offering  payment,  will  not  save  the  policy  (6). 

For  overdue  premium  cheque  given.  Payment  not  got  before  death. — 
An  extreme  case  has  lately  arisen  in  Canada.  The  assured  could 
not  pay  a  premium,  but  pave  his  cheque  on  the.  understanding  that 
it  should  not  be  presented  till  there  were  funds  to  meet  it.  It  was 
several  times  presented  nnd  dishonoured,  but  at  last  funds  sufficient 
were  lodged  in  the  bank,  and  notice  thereof  given  to  the  insurer 
shortly  before  the  bank's  hour  for  closing.  The  insurer's  agent 
waited  till  next  morning,  and  the  assured  was  killed  during  the 
evening.  The  Court  of  Queen's  Bench  held  by  a  majority  that 
payment  was  not  made  in  time(c) — (1)  Because  the  cheque  did  not 
operate  as  payment,  but  only  as  a  means  thereto;  (2)  That 
by  the  death  before  actual  payment  mutuality  ^between  the  [*  80] 
parties  became  impossible,  and  the  health  certificate  could 
not  be  given. 

Renewal  premium.  Condition  as  to  good  health. — The  stipulation 
contained  in  mo-t  life  policies  that  overdue  premiums  will  only  be 
received  if  the  assured  is  in  good  health  at  the  time  of  tendering 
them,  is  merely  to  guard  against  frauds  being  committed  upon  the 
insurer,  not  to  prevent  him  from  dealing  with  the  insured  in  full 
knowledge  of  the  facts  as  to  his  health  which  he  and  his  friends 
possessed.  So  where  the  assured  had  received  what  turned  out  to 
be  his  death-wound,  but  at  the  time  neither  he  nor  his  doctor  had 
any  apprehension  that  it  would  be  fatal,  and  paid  an  overdue  pre- 
mium, the  payment  in  Canada  was  held  good  and  the  forfeiture 
completely  waived  (d). 

If  no  risk,  premium  returnable. — In  Tyrie  v.  Fletcher  (e)  Lord  Mans- 
field said :  "  Where  the  risk  has  not  been  run,  whether  its  not  hav- 
ing been  run  was  owing  to  the  fault,  pleasure,  or  will  of  the  insured 

*(z)  British  Industry  Co  v.  Ward,  17  C.  B.  644,  649.  But  see  Montreal  v. 
M'Gillivray,  13  Moore  P.  C.  89. 

(a)  Simpson  v.  Accidental  Death,  2  C.  B.  N.  S.  257,  26  L.  J.  C.  P.  289,  30  L. 
T.  31,  3  Jur.  N  S  1079,  5  W.  R.  307.  Wantv.  Blunt,  12  East  183. 

(6)  Pritchard  v.  Merchants',  &c.,  Co.,  3  C.  B.  N.  S.  622,  27  L.  J.  C.  P.  169,  30 
L.  T.  318,  6  W.  R.  340,  4  Jur.  N.  S.  307. 

(<•}  Neill  v.  Union  Mutual  Life,  45  U.  C.  (Q.  B.)  593.  Affd.  7  Ontario 
(App  )  171. 

(rf)  Campbell  v.  National  Insurance  Co.,  24  U.  C.  (C.  P.)  133. 

(e)  2  Cowp.  668,  689.     Want  v.  Blunt,  12  East  183. 
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or  to  Jiny  other  cause,  the  premium  shall  be  returned.  The  under- 
writer receives  ii  prtmium  for  running  the  risk  of  indemnifying  the 
insured,  and  whatever  cause  it  he  owing  to,  if  he  does  not  run  the 
risk,  the  consideration  for  which  the  premium  or  money  was  put 
into  his  hands  fails,  and  therefore  he  ought  to  return  it.  If  risk 
begins,  premium  not  returnable.  —  Another  rule  is,  that  if  the  risk  has 
onco  commenced  there  shall  he  no  apportionment  or  return  of  pre- 
mium afterwards  .....  There  nag  been  an  instance  put  of  a 
policy  where  the  measure  is  by  time,  which  seems  to  me  to  be  very 
strong,  and  that  is  an  insurance  upon  a  man's  life  for  twelve  months. 
There  can  be  no  doubt  but  the  risk  there  is  constituted  by  the 
measure  of  time,  and  depends  entirely  upon  it.  For  the  under- 
writer would  demand  double  the  premium  for  two  years  that  he 
would  take  to  insure  the  same  life  for  one  year  only.  In  such 
policies  there  is  a  general  exception  against  suicide.  If  the 
[*  81]  person  puts  *an  end  to  his  own  life  the  next  day,  or  month 
afterwards,  or  at  any  other  period  within  the  twelve  months, 
there  never  was  any  idea  in  any  man's  breast  that  part  of  the  pre- 
mium should  be  returned."  And  in  the  same  case,  Aston,  J.,  thus 
expressed  himself:  "The  sum  payable  and  the  time  were  both 
lumped." 

No  risk  no  premium.  —  The  premium,  if  paid  before  the  risk  begins, 
can  be  recovered  if  the  risk  insured  against  is  not  run,  whether  the 
cause  of  its  not  being  run  is  the  fault,  will,  or  pleasure  of  the  in- 
sured (/).  For  the  risk  is  the  consideration  for  which  the  premium 
is  to  be  paid.  If.it  is  not  run  consideration  fails,  and  it  is  inequit- 
able that  the  insurer  should  receive  and  retain  the  price  of  running 
a  risk  when  in  fact  he  runs  none  (g). 

The  same  principle  is  also  expressed  when  it  is  said  that  pay- 
ment of  premium  oefore  risk  run  is  payment  sub  conditione,  or 
deposit  of  money  with  the  insurer  to  answer  a  certain  event,  and 
that  the  money  paid  may  be  recovered  back  (if  the  condition  is  not 
satisfied  or  the  event  does  not  happen)  as  money  received  to  the 
use  of  the  assured  (h). 

Where  the  interest  insured  turns  out  to  be  less  than  the  amount 
insured,  there  shall  be  a  return  of  the  overplus  premium.  This  is 
a  custom  co-eval  with  the  contract  of  insurance  itself,  but  applies 
only  where  the  over-insurance  is  made  in  good  faith. 

Return  of  premium  where  several  policies.  —  Where  several  policies 
have  been  effected  in  good  faith  before  the  risk  begins  on  the  same 
subject-matter,  and  their  total  amount  exceeds  the  value  of  the  in- 
terest of  the  assured  in  the  whole  subject-matter,  there  must  bo  a 
return  of  premium  rateably  on  all  the  policies,  calculated  in 
[*  82]  such  a  way  as  to  reduce  the  *premium  on  each  policy  to  that, 

(/;  Stevenson  v.  Snow,  8  Burr.  1237,  1  Wm.  Bl.  315.     Tyrie  \.  Fletcher,  8 
Cowp    '.'.-       l!>,i,th\.  '/VIO////AVOH.,  11  East  42<1,  '3  East  428.     Herman  v    Wood- 


/•-,  2  Doug.  7Hl.     si,,,,,-  v.  Marine  Co.  1  K.\.  D.  .-1,  -r>  L.  ,1.  Kx.  :)«!,  34  L. 
.  NTs  490,  -Ji  \\    u.r,54. 

(a)  2  Park  7r.H  (Htl.  • 

(A)  Martin  v.  tiitwell,  1  Shower  131.     Ximoud  \.  Jloydell,  1  Doug.  2G8. 
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proper  1o  the  amount  actually  in  the  result  insured  by  or  payable 
under  that  policy  (i). 

This  is  a  further  consequence  of  the  principle  that  if  the  property 
insured  never  comes  within  the  terms  of  the  written  contract,  the 
insurer  never  has  any  risk  (&). 

It  does  not  matter  whether  the  insurance  was  made  in  expecta- 
tion of  an  interest  or  in  over-estimation  of  the  value  thereof.  The 
application  of  the  contract  is  limited  to  the  amount  really  at  risk, 
nnd  if  the  premium  is  paid  upon  any  greater  amount,  or  any  other 
risk,  it  is  not  paid  for  what  is  within  the  contract. 

Insurers  of  the  same  interest  in  the  property,  moreover,  all  rank 
together,  since  they  all  contract  to  indemnify  in  respect  of  the'same 
interest  in  the  assured ;  and,  as  they  are  bound  to  contribute  propor- 
tionally in  case  of  loss,  they  ought  also  to  return  the  premiums 
proportionally  where  no  risk  attaches,  or  a  less  risk  than  that  con- 
templated (7). 

Where  the  insurance  is  in  expectation  of  interest,  and  it  turns 
out  that  the  assured  in  the  end  had  no  interest  at  all,  the  policy 
never  attached,  ancf  the  premium  is  repayable  (?n). 

No  interest  return  of  premium. — When  the  policy  is  void  ab  initio1 
without  any  fault  in  the  assured,  and  has  never  attached,  the  pre- 
mium is  returnable,  since  the  insurer  has  never  been  under  any 
liability  (n). 

These  questions  arise  rarely  in  fire  and  life  insurance,  *since,  [*  83] 
as  a  rule,  the  interest  in  such  cases  is  certainly  known  to  the 
assured,  and  if  he  over-insures  there  is  suspicion  of  bad  faith. 

But  a  house  may  be  insured  in  the  mistaken  belief  that  it  is 
standing,  when  in  fact  it  has  already  been  burnt  down,  and  a  life 
may  be  insured  in  belief  that  the  cestui  que  vie  is  still  living  when 
he  is  in  fact  dead  (o) — in  both  of  which  cases  the  premium  must 
be  returned. 

If  risk  run,  premium  cant  be  recovered. — As  a  general  rule  the  right 
to  the  premium  is  indefeasible  when  the  policy  attaches  (p).  And 
when  the  risk  insured  against  has  once  begun,  the  premium  can- 
not be  recovered  back  by  the  assured  (q). 

The  risk  may  attach  only  in  part  or  only  to  some  separable  part 
of  the  subject-matter.  In  such  cases  the  risk  is  divisible  and  the 
whole  risk  is  not  run.  That  portion  of  the  premium  whicli  is  ap- 
portionable  to  that  part  of  the  subject-matter  to  which  no  risk  has 

(t)  Fisk  v.  Masterman,  8  M.  &  W.  165. 

(k)  Henkle  v.  Royal  Exchange,  1  Ares  Sen.  309. 

(1)  Godin  v.  London  Assurance,  1  Burr.  490.  See  also  Fisk  v.  Masterman,  8 
M.  &  W.  165. 

(m)  Roiith  v.  Thompson,  11  East  428. 

(n)  Furtado  \.  Rogers,  3  B.  &  P   191.     Oom  v.  Bruce,  12  East  226. 

(o)  Stone  v  Marine,  &c.,  Co.,  1  Ex.  D.  81,  45  L.  J.  Ex.  361,  34  L.  T.  N.  S. 
490,  24  W.  R.  554.  See  per  Amphlet^  B. 

(p)  Moses  \.  Pratt,  4  Camp.  297. 

(q)  Lowry  v.  Boiirdieit,  2  Doug.  468.  Tyrie  v.  Fletcher,  Cowp.  608.  Stone  v. 
Marine,  <&c.,  Co  ,  ubi  supra. 
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attached  is  recoverable  (r).  But  if  the  whole  contract  is  one  and 
entire,  and  the  risk  has  once  commenced,  there  will  be  no  return  of 
pri-inium  (#). 

As  regards  life  insurance,  it  was  early  laid  down  that  where  a 
policy  was  granted  containing  the  common  exceptions  of  suicide 
and  death  by  the  hands  of  justice,  if  the  party  commits  suicide,  or 
is  executed  within  twenty-four  hours  of  the  granting  of  the  policy, 
there  shall  be  no  return  of  premium,  on  the  principle  that,  although 
the  death  was  caused  by  an  excepted  risk,  the  policy  was  operative 

so  far  as  regarded  the  risks  covered  by  it  (£). 

[*S4]  *Insurers  not  infrequently  stipulate  for  a  power  t>  termi- 
ininate  the  risk  at  any  time  during  its  currency,  upon  notice 
and  repayment  of  a  proportion  of  the  premium.  This  option  is 
probably  taken  to  enable  them  to  write  off  risks  when  the  course 
of  their  business  during  a  particular  year  renders  it  prudent  to  do 
so,  or  to  enable  them  to  get  rid  of  a  liability  where,  after  insurance, 
they  find  grounds  for  suspicion. 

In  time  policies  no  apportionment  of  premium  or  risk  is  usually 
allowed  (x). 

This  rule  would  apply  consimili  casu  to  insurance  other  than 
marine  ;  but  such  contingencies,  though  conceivable,  are  rare. 

Dirixiitlr.  v/.s&  and  premium. — Insurances  against  fire  are  usually 
made  for  an  entire  and  connected  portion  of  time  which  cannot  be 
severed,  and  the  premium  paid  as  a  price  f -r  taking  the  risk  as  a 
whole.  The  doctrine,  therefore,  as  to  divisible  contracts  rarely  if  at 
all  applies  to  fire  insurance  (?/).  But  voyage  policies  c  in  be  made 
against  fire  for  land  journevn,  and  insurances  made  against  fire  within 
a  certain  locality  on  special  goods  (z).  And  if  fire  by  a  cause  not 
insured  against  occurred  on  the  day  after  the  policy  began  to  run, 
the  assured  could  neither  recover  his  premium  nor  a  proportionate 
part  thereof  (a).  And  if  goods  or  house  insured  against  fire  are 
;ied,  the  premium  for  the  period  of  unexpired  risk  cannot  be 
recovered,  nor  the  benefit  of  the  policy  passed  (6).'  The  fire  offices, 
however,  usually  do  equity  by  recognizing  the  as.-i«:nce  by 
[*85]  indorsement  on  the  policy  or  entry  in  the  insurers'  *books. 
But  they  cannot  be  compelled  to  do  so  by  agreement  be- 
tween the  parties  (c). 

The  risk  on  life  is  divisible  to  a  certain  extent.     The  risk  in  cer- 

(r)  Stevenson  r,  Staff,  '1  Burr.  1238,  1  Wm.  Bl.  315. 

/.'•    ""Hi  v.  Woodbridge,  2  Dong.  781. 
(0  Ibid.  788. 

-/•         LOfOSfM     V.     '/' /in />,//' II, •'•/!.    "2    Doll- 

(y)  Klli-;  Ins    L'l       \\'u,,,l,r,ir>l  v.  /,',-/,///,//>  Fire  Co.,  32  Hun.  :«».r). 

/  <'ni,,mrrHnl,  1  Ann.  Cas.  498,  45  L.  J.  C.   P.  761,  33  L.  T.    N. 

•i\  \\.\\  Ml. 
/  / ,  2  Cowp.  '666. 

Jiadcock,  2  Atkyns  554,  1  Wilson  10.     Lynch  v.  Dahell,  4  Bro. 
P.  C 

(c)  Rank  of  New  South  Wales  v.  North  British  and  Mercantile,  3  N.  S.  W. 
Law  GO. 
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tain  latitudes  varies  from  that  in  others  for  certain  races  and  con- 
stitutions. If  a  policy  is  made  with  licence  to  go  into  a  region  of 
greater  risk  with  a  premium  proportioned  to  the  greater  risk,  if  the 
man  does  not  go  he  can  get  back  his  extra  premium,  and  he  is  not 
in  the  least  obliged  to  go  by  getting  the  licence. 

Whether  insurance  yearly  or  quarterly. — If  premiums  are  payable 
yearly,  the  insurance  is  from  year  to  year ;  if  they  are  paid  halt-, 
yearly  or  quarterly,  the  insurance  is  from  half-year  to  half-year  or 
quarter  to  quarter. 

Illegal  insurance.  Recovery  of  premium. — If  an  illegal  insurance 
be  effected,  the  parties  bein^  in  pari  delicto*  the  assured  cannot  in 
the  event  of  loss  recover  the  insurance  money,  nor  can  he  recover 
back  the  premiums  he  has  paid  (d).  If  the  risk  has  been  run  and 
no  loss  occurred,  the  assured  cannot  recover  back  his  premiums  (e). 
In  both  these  cases  the  contract  of  insurance  would  be  executed 
and  the  maxim  apply,  "In  pari  delicto  potior  tst  conditio  possi- 
dentis." 

If,  however,  the  risk  has  not  been  run  and  the  contract  continues 
executory,  the  assured  may,  notwithstanding  the  illegality  of  the 
contract,  obtain  a  return  of  the  premiums  (/).  The  assured  should, 
however,  in  this  latter  case  give  notice  to  the  insurers  of  his  inten- 
tion to  abandon  the  contract  (<?). 

*  Return  of  premium  when  policy  illegal. — If  the  insurance  is  [*  86] 
legal  when  made,  but  becomes  illegal  by  the  effect  of  a  sub- 
sequent law,  both  parties  to  the  contract  are  discharged  and  the 
premium  is  returnable  (h). 

If  both  parties  contemplate  and  intend  to  enter  into  a  legal  con- 
tract, but  mistakenly  enter  into  a  contract  which  is  illegal,  the  in- 
sured can  recover  back  the  premium  (i). 

If  the  contract  is  illegal  in  consequence  of  facts  nut  known  to  the 
parties  at  the  time  of  its  making,  the  premium  is  recoverable.  Ig- 
norance of  fact  is  no  fault  (£). 

Non-return  of  premiums  paid  under  invalid  policy.  But  company 
bound  to  grant  valid  policy. — Where  a  policy  is  invalid  for  non-com- 
pliance with  the  terms  of  a  statute  regulating  the  mode  of  m  .king 
it,  it  was  held  in  Canada  that  the  insured  could  not  get  back  his 
premiums  if  he  paid  with  knowledge  of  the  invalidity  (I).  Butt!  e 
company  were  held  bound  to  give  him  a  proper  policy,  and  in  a 

(d)  Allkins  v.  Jupe,  2  C.  P.  D.  375,  46  L.  J.  C.  P.  824,  36  L.  T.  N.  S.  851. 
Cope  v.  Rowlands,  2  M.  &  W.  149,  157-  Andree  v  Fletcher,  3  T.  R.  266. 

(e}  Lowry  v.  Bourdieii,  2  Doug.  468.  Patterson  v.  Powell,  2  L.  J.  C  P.  13, 
68,  9  Bing  326,  620,  2  Mo.  &  Sc.  399,  773.  See  also  Herman  v.  Jeuchner,  15 
Q.  B.  D.  561. 

(/)  Lowry  v.  JBourdieu,  ubi  supra. 

(g)  Pali/art  v.  Leckie,  6  M.  &  S   290. 

(h)   Gray  v.  Sims  (Am  ),  3  Wash.  C.  C.  276. 

(i)  Hentig  v.  Stanifvrth,  5  Mau.  &  S.  122,  1  Stark,  N.  P.  254. 

(k)   Oom  v.  Bruce,  12  East  25 

(/}  Perry  v.  Newcastle  District  Mutual  Fire  Co.,  8  U.  C.  (Q.  B.)  363.  Wright 
v.  tiun  Mutual,  29  U,  C.  (C.  P.)  221. 
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later  case  the  Supreme  Court  of  Canada  has  held  it  a  fraud  to  set 
up  the  want  of  a  seal  as  an  answer  to  an  action  on  a  policy  where 
the  insurers  were  by  their  constitution  only  permitted  to  contract 
under  sen  1  (m). 

Premium  returnable.  —  Where  the  name  of  the  person  interested  in 
a  policy  is  omitted  or  not  inserted  as  that  of  the  person  interested 
(71),  or  us  a  trustee  lor  him  or  her  (o),  the  would-be  assured  is  en- 
titlt-d  to  a  return  of  premiums  paid  by  him  (p)  if  there  is  no  fraud 

in  such  a  case  ((/).  as  the  policy  never  attaches. 
[*87]      *  Recovery  of  premiums  by  creditor  over-insuring.—  In  Lower 

Canada  a  creditor,  who  in  good  faith  over-insured  his 
debtor's  life,  was  held  entitled  to  a  return  of  premiums  as  to  the 
excess,  there  having  been  no  intention  to  defraud,  but  only  a  mis- 
take as  to  law  (r). 

Effect  oj  fraud  on  return  of  premiums.  —  Premiums  paid  on  ati  as- 
surance obtained  by  actual  fraud  on  the  part  of  the  assured  or  his 
agent  cannot  be  recovered  back.  The  insurer  thus  gains  one  or 
more  premiums  by  an  unsuccessful  attempt  to  defraud  him,  and 
the  assured  is  to  that  extent  fined  for  his  fraud  ;  but  to  let  the  in- 
sured recover  his  premium  would  allow  him  to  allege  his  own  wrong 
as  a  ground  of  relief  («). 

Altering  the  policy  by  adding  words  which  would  materi  ally 
change  its  effect  will  amount  to  fraud  and  have  the  same  result  (t). 
Equity,  however,  will  only  decree  the  delivery  up  of  a  fraud  u  ent 
and  therefore  void  policy,  when  the  insurer,  seeking  relief,  offers 
either  to  repay  the  premiums  paid,  or  to  submit  to  any  terms  which 
the  Court  may  think  fit  to  impose  in  granting  such  relief,  which  will 
include  the  repayment  of  premiums.  To  hold  otherwise  would  be  to 
let  the  insurer  affirm  and  deny  the  contract  in  one  brtath  (?f).  And 
this  rule  is  applied  even  in  cases  of  gross  fraud  or  crime  on  the  part 
of  the  assured  ;  thus  in  Prince  of  Wales  v.  Palmer  the  assured  effected 
a  policy  in  his  brother's  name  and  on  his  brother's  life,  and  was  de- 
clared by  a  coroner's  jury  to  have  poisoned  his  brother.  Under 

these  circumstaiices  the  policy  was,  at  the  suit  of  th&  insurers, 
[*S8]  of  course  declared  void  ;  but  the  insurers  were  *not  allowed 

to  retain  the  premiums,  which  were  ordered  to  be  applied  in 

(m)  London  Life  Co.  v.  Wright,  5  Canada  (S.  C.)  467. 

(n)   //  Observer,  8  E.  &  B.  40,  20  L.  J.  Q.  B.  303,  29  L.  T.  278,  3  Jur 

N.  8.  1125,  6  W.  R.  712. 

(o)   (',,11,11  v.  Mnrri.o.,1.  '.>  Hare  102,  21  L.  J.  Ch.  873. 
t  'iinml'i  /,//-  .  24  U  C.  (Q  B  )  691. 

(7)  Wainwright  v.  Bland.  1  M.  &.  R  481,  1  M.  &  W.  82,  6  L.  J.  N.  S.  Kx. 
117. 

(r)  LopicrrvY.  London  and  Lancashire  Life  Co.  (1877),  2  Stevens  Quebec 

(9)  Chapman  v.  /Voxer,  Park  450.     Taylor  v.  Cheater,  L.  R.  4  Q.  B.  309. 
(t)   /,'//«///«//'  \    Culu^un  4  Taunt   330. 


»  /tcCostav.  Seondrd,  2  P,  \\  MI^.  170,  per  Macclesfield,  C.  (1089).  Whit- 
tinyhtu  /  BforOMoA,  '.'.  Vi-rn.  200,  Prec.  Ch.  20.  Barker  v.  Walters,  8 
Beav.  92,  06,  per  Lord  Langdale. 
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payment  of  the  costs  of  all  parties,  and  the  residue  paid  into  Court 
Axith  liberty  to  apply  (a;). 

Policy  cancelled.  'Return  of  premium. — On  the  same  principle,  in 
the  case  of  a  policy  of  life  insurance  which  had  betn  obtained  by 
fraud,  the  first  underwriter  being  simply  a  decoy  duck  to  induce 
other  persons  to  sign,  the  policy  was  set  aside  at  the  suit  of  the  in- 
surer, with  costs,  and  the  premium  received  on  the  policy  was  di- 
reted  to  go  in  part  payment  of  the  costs  (y) ;  and  where  a  merchant, 
having  heard  that  his  ship  was  in  danger,  insured  her  without  dis- 
closing to  the  insurers  what  intelligence  he  had  received,  Lord 
Macclesfield  held  that  the  concealing  of  this  intelligence  was  a 
fraud,  and  decreed  the  policy  to  be  delivered  up  with  costs,  but  the 
premium  to  be  paid  back,  and  allowed  out  of  the  costs  (2). 

Return  of  premium  where  misrepresentation. — Where  a  policy  is 
avoided  by  concealment  or  by  misrepresentation  not  fraud  ulent, 
the  assured  is  entitled  to  a  return  of  the  pnmium.  The  policy  is 
itself  conclusive  evidence  that  the  insurers  have  received  the  pre- 
mium (a). 

Form  of  order. — The  form  of  an  order  setting  aside  a  void  con- 
tract of  insurance,  the  insurers  returning  the  premiums,  is  as  fol- 
lows : — "  The  plaintiffs  (the  company)  being  willing,  and  hereby  of- 
fering to  return  the  premiums,  declare  that  the  acceptance  by  the 
plaintiffs  of  the  defendant's  life  was  void  arid  of  no  effect,  that  they 
were  not  bound  to  deliver  the  policy,  and  that  the  contract  be  de- 
livered up  to  be  cancelled  "  (6). 

*Fraud  of  insurer.  Return  of  premium. — A  premium  paid  on  [*  89] 
an  insurance  obtained  by  fraud  on  the  part  of  the  insurer 
may  be  recovered  by  the  assured  (c).  in  Carter  v.  Bpehm,  Lord 
Mansfield  well  observes  that  the  principle  on  which  this  rule  rests 
governs  all  contracts  and  dealings.  "  Good  faith  forbids  either  party, 
I  iy  concealing  what  he  privately  knows,  to  draw  the  other  into  a 
bargain  from  his  ignorance  of  that  fact,  and  his  believing  the  con- 
trary." 

Parties  not  in  pari  delicto. — So  also  the  premium  is  recoverable 
when  the  contract  is  illegal  and  the  insurer  is  more  in  the  wrong 
than  the  assured,  the  parties  not  being  in  pari  delicto  (d). 

Premiums  forfeited  where  so  agreed. — The  insurers  may  and  usually 
do  stipulate  as  one  of  the  terms  on  which  they  will  insure,  that  in 
certain  events  (e.  g.,  in  case  of  any  untrue  statement  by  the  assured) 

(z)  Piince  of  Wales  Co.  v.  Palmer,  25  Beav.  005. 

(y)   Whittmgham  v.  Thornborough,  2  Vern.  206,  Free.  Cli.  20. 

(z)  De  Costa  v.  Scandret  2  P.  Wins.  169.  See  Duckett  v.  Williams,  2  Cr.  & 
M.  348,  3  L.  J  N.  S  Ex  141. 

(a)  Anderson  \.  Thornton,  8  Ex.  425.  Feise  v.  Parkinson,  4  Taunt.  640. 
New  York  Life  v  Fletcher,  KTDavis  (Sup.  Ct.  U  S.)  519. 

(6)  London  Assurance  v.  Mansell,  11  Ch.  D.  372,  48  L.  J.  Ch.  331,  27  W.  R. 
444. 

(c)  Carter  v.  Boehm,  3  Burr.  1909.     Duffell  v.  Wilson,  1  Camp.  401. 

(a)  Lowry  v.  Rourdieu,  2  Doug.  472,  per  Lord  Mansfield.  Dowkerv.  Canada 
Life,  24  U-'C.  (Q  B.)  691. 
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the  premiums  paid  shall  be  forfeited.  When  the  parties  have  thus 
contr.u'ted  and  the  prescribed  events  happen,  the  premiums  which 
the  a^suivd  has  paid  cannot  be  recovered  hack  by  him  even  though 
the  untrue  st  lU'inent  shall  have  been  made  quite  innocently  (e). 

Such  stipulation  is  made  by  way  of  condition  in  the  policy. 
The  events  usually  stipulated  for  are  "  avoidance  of  the  policy  by 
any  untrue  or  incorrect  statement  in  the  declaration,  or  breach  of 
warranty,  or  condition." 

Assured  can't  compel  insurer  to  accept  additional  premiums. — Where 
the  risk  has  been  insufficiently  disclosed,  or  misrepresented,  or 
materially  altered  or  varied  during  the  contract,  the  insured  has  no 
right,  either  legal  or  equitable,  in  the  absence  of  any  special  stipu- 
lation in  the  policy,  to  compel  the  insurer  either  to  take  an 
[*  90"|  enhanced  premium  or  to  return  any  portion  of  the  ^premium 
paid.    Nor  can  he  in  case  of  a  loss  recover  the  policy-moneys 
on  the  tender  of  the  premium  usually  charged  by  the  insurer  on  the 
actual  risk  run.    Such  conduct  or  events  entitle  the  insurer  to  en- 
force a  forfeiture  or  to  waive  it  at  his  own  option  (/). 

Amount  of  premium  evidence  of  materiality. — When  questions  arise 
as  to  the  materiality  of  facts  not  disclosed,  the  amount  of  premium 
which  would  have  been  charged  on  a  risk,  including  these  facts,  is 
evidence  to  show  that  knowledge  of  the  facts  would  have  been  ma- 
terial or  immaterial  to  the  insurer  (#). 

It  seems  that  if  a  premium  be  paid  to  the  agent  of  an  insurer  in 
respect  of  a  contract  known,  or  which  ought  to  be  known,  to  be 
outside  the  scope  of  his  agency,  it  is  not  recoverable  from  the  in- 
surer (h). 

Excess  of  authority  by  agent  return  of  premium. — It  may  be  observed 
that  if  the  insurer  receives  the  premium  from  his  agent  with 
knowledge  of  the  nature  of  the  insurance  effected,  he  ratines  such 
contract,  except  in  certain  cases,  in  which  the  insurers  are  corpora- 
tions with  limited  powers,  and  such  ratification  is  ultra  vires.  But 
even  there  profit  by  an  ultra  vires  act  is  unconscientious,  and  the 
assured  can  maintain  an  action  for  the  premiums,  and  if  the  insur- 
ance company  is  in  liquidation  may  prove  for  the  same  (i). 

If  a  policy  be  issued  in  fraud  of  the  insurance  company,  the 
company  would  be  bound  to  account  to  the  assured  for  any  benefit 

derived  from  the  premiums  (&). 
[*  91]      *Return  of  premium  by  agreement. — Agreements  may  be  made 

(e)  Anderson  v.  Fitzgerald,  4  H.  L.  C.  484,  17  Jur.  995.     Thomson  v.  Weems, 
9  App.  Cas.  671,  682.     Dwkett  v.  WUUams.  3  L.  J.  N.  S.  Ex.  141,  2  Or.  &.  M.  848. 
(/)  Sears  v.  Agricultural,  82  U.  C.  (C.  P.)  585. 

lie  Universal  Non- Tariff  Co.,  Forbes1  claim,  19  Eq.  485,  44  L  J.  Ch.  7fil, 

rt.  464.     lonides  v.  Fender,  L  R.  9  Q  B  531,  43  L.  J.  N.  S.  Q   H.  227, 

:;o  I,  T.  N.  S.  547,  '<2  \V.  R.  884.     Lynch  v.  Dunsford,  14  East  494.     Lynch  v. 

.unit'  37. 

(h)  De  Winton's  Case,  34  L.  T.  942 
(i)  Burgess  awl  StocVt  rase,  2  J.  &  H.  441,  31  L.  J.  Ch.  749,  10  W.  R  810. 

MhencKHin  Life  Insurance  Co.  v.  Pooley,  3  De  G.  &  J.  294,  28  L.  J.  Ch. 
11'..  1  (Jiff  lo-j.  5  Jur.  N.  S.  |L"...     W,tl,,i's  claim.  30  L.  J   Ch.  373,  3  L.  T.  N.  S. 
878,  0  W.  R.  366.    Brown'*  claim,  10  W.  R.  GG2. 
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for  return  of  a  part  of  the  premium  in  certain  events  or  on  the 
doing  by  the  assured  of  certain  things.  Such  agreements  when 
made  are  to  be  construed  by  the  Court.  By  them,  if  the  insurer  is 
given  a  discretion  to  return  the  part,  the  Court  will  not  interfere 
with  the  exercise  of  such  discretion  by  the  insurer  or  his  agents  if 
reasonably  exercised  (I). 

In  the  absence  of  such  a  discretionary  power  reserved  by  the 
contract,  the  insurer  will  be  bound  to  return  the  premium  on  the 
occurrence  of  the  events  or  doing  of  the  things  specified. 

Policy  at  variance  with  proposals.  Return  of  premium. — Where  the 
policy  does  not  accord  with  the  proposals,  there  is  no  contract,  and 
consequently  the  premium  if  paid  must  be  repaid  (m),  unless  the 
variance  is  the  result  of  mutual  mistake,  in  which  case  the  policy 
may  be  rectified. 

Premiums  must  be  paid  punctually. — Where  it  is  stipulated  that 
premiums  shall  be  paid  by  a  certain  date,  they  must  be  so  paid  or 
the  policy  is  voidable7  at  the  election  of  the  insurers  (n),  who  may, 
however,  waive  the  forfeiture,  but  are  under  no  equitable  obliga- 
tion to  do  so,  upon  tender  of  the  premiums  due  (o). 

If  an  agent  is  designated  as  receiver  and  is  changed,  delay  due 
to  such  change  not  notified  to  the  assured  will  not  create  a  forfeit- 
ure (p). 

So  also  if  a  foreign  company  gives  up  its  office  in  *the  [*  92] 
domicile  of  the  assured,  and  has  no  legally  constituted  agent 
there  (q). 

Who  to  pay  premiums. — Payment  of  premiums  must  be  made  by 
the  assured  or  by  his  authorized  agent.  Payment  by  the  volunteer 
is  not  performance  of  the  condition  in  a  policy  (r). 

Whether  demand  requisite. — The  insurer  need  not  demand  the  pre- 
miums, and  if  the  insured  does  not  receive  the  usual  notice8  that  a 

(1)  Manby  v.  Gresham  Life  Co.,  Q  Beav.  439,  81  L.  J.  Ch.  94,  4  L.  T.  N.  S. 
347,  9  W.  R.  547,  7  Jur.  N.  S.  383. 

(m)  Fowler  v.  Scottish  Equitable  Co.,  4  Jur.  N.  S.  1169,  28  L.  J.  Ch.  225,  7 
W.  R  5,  32  L.  T.  119. 

(n)  See  Klein(v.  New  York  Life,  104  U  S  (14  Otto)  88  (Sup.  Ct.  U  S.),  and 
Thompson  v.  Insurance  Co.,  104  U.  S.  (14  Otto)  252.  Phoenix  v.  Sheridan,  8 
H.  LVC.  745,  31  L.  J.  Q.  B  91,  7  Jur.  N.  S.  174,  3  L.  T.  N  S.  564. 

(o)  Cotton  States  v.  Lester,  35  Am.  Rep.  122,  and  cases  in  notes  thereto. 
Thompson  v.  Insurance  Co.,  14  Otto  (104  U.  S.  258. 

(p]  Insurance  Co  v.  Eggltston,  96  U.  S  (6  Otto)  572.  Seaman's  Co.  v  N. 
W.  Ins.  Co.,  1  McGray  (U  S.  Circ.  Ct )  508. 

(q)  Dorion  v.  Positive,  23  Lr.  Can.  Jur.  261. 

(r)  Whiting  v.  Massachusetts  Co.  129  Mass.  240  See  also  Falcke  v.  Scottish 
Imperial  Co.,  34  Ch.  D.  234. 

7The  fact  that  one,  when  his  life  insurance  premium  became  due,  was  so  sick 
and  delirious  until  he  died  that  he  could  do  nothing  about  it.  Held,  not  a  case  of 
impossibility  cause  by  act  of  God,  such  as  to  prevent  a  forfeiture.  Carpenter  v. 
Centennial  Mut.  Life  Asso.,  68  Iowa  453. 

8If  uniform  practice  of  life  insurance  company  has  been  to  notify  insured  of  amount 
due  on  his  premium  notes,  it  cannot  enforce  forfeiture  stipulated  for  iir  policy  in 
case  of  his  failure  to  pay  promptly,  where  it  fails  to  give  him  the  usual  notice. 
Manhattan  Life  Ins.  Co.  v.  Smith,  44  Ohio  St.  156.  Alexander  v.  Continental 
Ins  Co.,  67  Wis,  422. 
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premium  is  dnc,  and  consequently  omi's  to  pay  within  the  days  of 
grace,  he  h  is  no  equity  to  recover  on  a  policy  which  lias  lapsed  or 
or  l»en  forfeited  by  the  default,  though  such  omission  as  aforesaid 
lias  bt-fii  purely  accidental  and  in  no  sense  intentional  (s). 

But  a  company  cannot  set  up  the  failure  of  the  deceased  to  pay 
premiums  as  a  defence  to  an  action  upon  the  policy,  where  from 
the  course  of  dealing  heiween  the  parties  the  assured  had  a  right  to 
believe  that  notice  would  be  given  to  him  of  the  amount  due  when 
the  company  required  it  to  be  paid,  and  that  a  receipt  therefor 
would  be  sent  to  the  bank  (<). 

Days  of  grace. — When  an  insurance  extends  over  a  period  of  time 
during  which  more  than  one  premium  will  become  payable,  a  cer- 
tain number  of  days — called  days  of  grace — the  number  of  which  is 
usually  fifteen,  are  allowed  beyond  the  due  day  for  the  payment  of  the 
premiums.  It' a  loss  happen  during  these  days  of  grace  and  whilst 
the  premium  is  unpaid,  the  assured  will  have  no  right  of  action 
(except  by  express  stipulation)  for  the  amount  of  the  policy.9  The 
legal  effect  of  the  days  of  grace  is  not  to  entitle  the  assured  to  re- 
cover for  a  loss  during  those  days  whilst  the  premium  is  un- 
[*  93]  paid,  but  to  enable  the  insurmce  to  be  *rene\ved  and  save 
the  expense  of  a  new  policy  and  fresh  stamps  (u). 

Effect  of  days  of  grace  is  to  give  time  to  renew  policy.  Insurer  may 
terminate  insurance  at  end  of  year  notwithstanding  days  of  grace. — In 
giving  judgment  for  the  defendants  in  Tarleton  v.  Staniforth,  Lord 
Kenyon  said :  "No  policy  is  to  have  existence  until  the  premium 
is  paid  by  one  party  and  accepted  by  the  other.  In  this  case  the 
loss  unfortunately  happened  in  that  interval  of  time  when  it  was 
in  suspense  whether  or  not  the  policy  would  be  renewed;  for  {it 
that  moment  the  plaintiff  had  not  offered  to  pay,  and  of  course  the 
trustees  had  not  accepted,  the  premium  for  the  next  half-year.  I 
am  therefore  clearly  of  opinion  that  the  defendants  are  not  liable" 
Or). 

This  decision  was  pronounced  on  the  4th  July  1794,  and  in  con- 
sequence of  it  the  Sun  Fire  Office  on  the  10th  of  the  £ame  month 
published  in  the  public  newspapers  an  advertisement  stating  that 
"all  persons  insured  in  this  office  by  policies  taken  out  for  one  year 
or  for  a  longer  term  are  and  always  have  been  considered  by  the 
managers  as  insured  for  fifteen  days  beyond  th«  time  of  the  expira- 
tion of  their  policies."  After  this  advertisement  one  Salvin  effected 
a  p  »licy  and  paid  the  premium,  but  before  the  expiration  of  the 

(/»)    II  Trcdegar,  15  L.  T.  N.  S.  108  (H.  L.).     Thompson  v.  Insurance 

14  Otto)  25*2. 

(0  Attorney- General  \.  Continental  Life,  33  Hun.  (N.  Y.  138 
(«)  Tariff  on  v.  Staniforlh,  5  T.  II.  G95.     Want  v.  Blunt,  12  East  is:1,. 
(z)    Tnrletun  v    X//7/i//o/-//,.  5T    R   CO.-,. 

not  stipulate  that  failure  to  nay  note  when  due  shall  avoid 

policy,  ami  where  extension  has  been  pranted.  and  death  occurs  before  expiration 
of  turn-  a*  extended,  policy  is  not  uvoideJ.  Kansas  Protective  Union  \.  White, 
30  Kan.  760. 

96 


THE   PREMIUM.  *  95 

year  the  office  gave  him  notice  that  unless  he  agreed  to  pay  an  in- 
creased premium  they  would  not  continue  the  insurance.  To  this 
the  assured  refused  to  accede,  and  his  premises  were  destroyed  by 
accidental  fire  after  the  expiration  of  the  current  year,  but  within 
the  fifteen  days.  The  policy  had  been  effected  subject  to  the  fol- 
lowing article : — "  On  bespeaking  policies  all  persons  are  to  make  a 
deposit  for  the  policy  stamp-duty,  and  shall  pay  the  premium  to 
the  next  quarter-day  and  from  thence  for  one  year  more  at  least ; 
and  shall,  as  long  as  the  managers  agree  to  accept  the  same, 
make  all  future  payments  annually  at  the  *said  office  within  [*  94] 
fifteen  days  after  the  day  limited  by  their  respective  policies, 
upon  forfeiture  of  the  benefit  thereof;  and  no  insurance  is  to  take 
place  until  the  premium  is  actually  paid  by  the  insured,  his,  her, 
or  their  agent  or  agents."  When  the  lo?s  happened,  the  plaintiff 
had  not  paid  or  tendered  the  premium  for  another  year,  and  the 
office  resisted  his  claim.  Lord  Ellenborough,  in  giving  judgment 
against  the  plaintiff,  said  :  "  The  effect  of  the  article  and  advertise- 
ment is  to  give  the  parties  an  option  for  fifteen  days  to  continue  the 
contract  or  not,  with  this  advantage  on  the  part  of  the  assured,  that 
if  a  loss  should  happen  during  the  fifteen  days,  though  he  have  not 
paid  his  premium,  the  office  shall  not  after  such  loss  determine  the 
contract,  but  that  it  shall  be  considered  as  if  it  had  been  renewed; 
but  this  does  not  deprive  them  of  the  power  of  determining  the 
contract  at  the  end  of  the  term,  by  making  their  option  within  a  - 
reasonable  time  before  the  end  of  the  period  for  which  the  insur- 
ance was  made.  Where  the  premium  is  received  the  effect  of  it  is 
to  give  the  assured  an  assurance  for  another  year,  to  be  computed 
from  the  expiration  of  the  first  policy,  and  not  from  the  expiration 
of  the  following  fifteen  days.  The  office  cannot  determine  the 
policy  after  the  year  during  fifteen  days  of  the  following  year  in 
case  a  loss  should  happen  during  that  period.  But  the  office  has 
the  power  at  any  time  during  the  year  of  saying  to  the  assured, 
'We  will  not  contract  with  you  again,  we  will  not  receive  from  you 
the  premium  for  another  year;'  and  by  such  declaration  the  object 
would  cease  for  which  the  fifteen  days  were  allowed,  and  as  no  pre- 
mium would  be  in  such  case  to  be  received,  no  indemnity  could  be 
claimed  in  respect  of  it.  The  consideration  for  the  indemnity  dur- 
ing the  fifteen  days  is  the  premium  which  must  be  paid  during  that 
period,  but  when  that  cannot  be  any  longer  looked  to  or  expected, 
the  right  to  the  indemnity  determines  also"  (y). 

* 'Payment  of  overdue  premium,  insurer  and  insured  being  igno-  [*  95] 
rant  that  life  has  dropped. — Payment  of  premium  after  it  is 
overdue,  and  after  the  death  of  the  life,  of  which  both  the  insurer 
and  the  insured  were  unaware,  will  not  rehabilitate  the  insurance 
so  as  to  entitle  the  insured  to  the  policy-money  (z). 

(y)  Salvin  \.  James,  6  East  571. 

(z)  Pritchard's  v  Merchants1,  <frc.,  Co,  3  C.  B.  N.  S.  622,  27  L.  J.  C.  P.  169, 
30  L.  T.  318,  2  Jur.  N.  S.  307,  6  W.  R.  340. 
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Acceptance  by  agent  of  premium  after  days  of  grace. — The  local  agent 
of  an  insurance  company  has  no  authority  to  bind  the  company 
by  the  acceptance  of  the  premium  after  the  days  of  grace  have 
expired. 

Debiting  agent  with  premium — Mere  debiting  the  agent  with  the 
premium  by  the  company  is  not  equivalent  to  a  payment  to  the 
company  by  the  assured  (a). 

Acceptance  of  premium  by  agent  after  days  of  grace. — Acceptance  of 
the  premium  by  the  agent  after  the  fifteen  days,  and  debiting  the 
same  to  him  in  the  company's  books,  will  not  amount  to  evidence 
of  a  new  agreement  between  the  company  and  the  assured  (6). 

Promise  by  agent  to  pay  premium. — A  promise  by  the  treasurer  of 
an  insurance  company  to  see  the  premium  paid  does  not  bind  the 
company,  for  he  cannot  pay  them  out  of  their  own  funds,  and  if 
he  agrees  to  pay  out  of  his  own  pocket  the  remedy  of  the  assured 
would  be  against  him  and  not  against  the  company  if  he  failed  to 
do  so  (c). 

What  amounts  to  payment  of  premiums.  Cross  accounts. — Where  two 
insurance  companies  had  cross  accounts,  or  insurances  mutually 
granted,  and,  by  their  course  of  dealing,  premiums  due  on  policies 
effected  by  one  company  with  the  other  were  not  paid  in  cash,  but 
a  receipt  was  given  for  each  premium  as  if  so  paid  within  the  time 
limited  for  the  payment,  and  the  premiums  were  entered  as  paid 
in  the  accounts,  the  accounts  were  settled  from  time  to  time,  the 
balance  struck,  and  payment  m  i  de  of  the  balance.  A  recei  pt 
[*  96]  was  thus  *given  for  a  premium  on  a  policy  effec'ed  by  plain- 
tiffs with  defendants  within  the  time  for  payment,  and  the 
amount  was  entered  in  account  as  paid  by  the  plaintiffs.  After  the 
time  for  payment  had  elapsed,  but  before  the  next  settlement  of 
the  current  account,  the  life  died.  It  was  held  that  there  had  been 
a  payment  of  the  premium  sufficient  to  keep  the  policy  alive  (d). 

And  where  the  agents  of  an  insurance  company  remitted  to  the 
company  £100  "  for  premiums,"  such  sum  being  in  excess  of  the 
amount  due,  and  the  company  had  been  urging  the  agents  to  renew 
certain  lapsed  policies,  the  contracts  regarding  which  had  been  ar- 
ranged, it  was  held  that  although  the  company  did  not,  in  their 
books,  specifically  appropriate  any  part  of  the  £100  to  the  renewal 
of  the  lapsed  policies,  they  must  be  taken  to  have  received  the  ex- 
cess part  of  such  sum  in  respect  of  them  (e). 

Ln*t  premium  due  before  death  not  paid.  Policy-money  paid  by  mis- 
take.— Mr.  Solari  effected  a  policy  of  insurance  on  his  life  with  the 

(a)  Frazer  v.  Gore  District  Co.,  2  Ontario  Rep.  416. 

(6)  Acey  v.  Fernie,  7  M.  &  W.  151,  10  L.  J.  Ex.  9.  Rusteed  v.  West  of  Eng- 
teW,  5  Ir.  Ch.  653. 

(c)  Rnffum  v.  J^afajjeite  Mutual  Fire,  85  Mass.  (3  All.)  360. 

(d)  Prince  of  Wale*  Assurance  Co  v.  Harding,  1  E.  B  &  E.  183  27  L  J.  Q. 
B.  N.  8.  207,  4  Jur.  N.  8.  851.     Busteed  v.  West  of  England  Co,  5  Ir.  Ch.  5*3. 

(e)  Kirkpatrick  v.  South  Australian  Insurance  Co.,  11  App.  Gas.  177. 
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Argus  Insurance  Company,  and  died  without  having  paid  the  last 
premium.  The  actuary  of  the  company  informed  two  of  the  di- 
rectors that  the  policy  had  lapsed  by  reason  of  the  non-payment  of 
the  premium,  and  one  of  such  directors  wrote  on  the  policy  in 
pencil  the  word  "lapsed."  Subsequently,  however,  the  insurance- 
money  was  paid  to  the  executor  of  Mr.  Solari,  the  directors  who 
drew  the  cheque  having  forgotten  the  lapse  of  the  policy.  Lord 
Abinger,  in  giving  judgment,  said:  ."If  the  party  makes  the  pay- 
ment with  full  knowledge  of  the  facts,  although  under  ignorance  of 
the  law,  there  being  no  fraud  on  the  other  side,  he  cannot  recover 
it  back  again.  There  may  be  also  cases  in  which,  although 
he  might  by  investigation  *learn  the  state  of  facts  more  ac-  [*  97] 
curately,  he  declines  to  do  so,  and  chooses  to  pay  the  money 
notwithstanding.  In  that  case,  there  can  be  no  doubt,  he  is  equally 
bound.  Then  there  is  a  third  case,  where  the  party  had  once  a  full 
knowledge  of  the  facts,  but  has  since  forgotten  them.  I  think  the 
knowledge  of  the  facts  which  disentitles  the  party  from  recovering 
must  mean  a  knowledge  existing  in  the  mind  at  the  time  of  pay- 
ment" (gr). 

Insurance  "  lost  or  not  lost."  No  return  of  premium, — When  the 
risk  is  undertaken  in  any  event,  whether  the  thing  to  be  insured  is 
lost  or  not  lost,  burnt  or  not  burnt,  living  or  dead,  the  risk  is  based 
on  the  uncertainty  in  the  minds  of  assurer  and  assured,  and  no  re- 
turn of  premium  can  be  had,  except  for  fraud  of  the  insurer,  since 
Ihe  policy  attaches  (when  made)  irrespectively  of  the  condition  of 
the  subject-matter,  such  a  policy  being*  grounded  on  ignorance  of 
both  parties  as  to  the  state  of  the  thing  insured,  instead  of  on. 
knowledge  of  its  safety  and  soundness  (A). 

Premiums  not  apportionable. — Premiums  are  especially  excepted 
from  the  operation  of  the  Apportionment  Act,  1870  (f),  which 
enacts  that  "nothing  in  this  Act  contained  shall  render  apportion- 
able any  annual  sums  payable  in  policies  of  assurance  of  any  de-\ 
script  ion." 

Refusal  to  receive  premiums.  Remedy. — Refusal  to  receive  pre- 
miums after  the  risk  has  been  accepted  is  ground  for  action  for 
damages  (&),  and  it  would  seem  that  an  action  will  lie  for  specific 
performance  of  a  contract  to  insure  or  grant  a  policy  (I)  or  for  a 
declaration  that  there  is  a  valid  and  subsisting  insurance. 

*  Where  policy  ultra  vires  premium  must  be  returned. — Where  [*  98] 


(g)  Kelly  v.  Solari,  9  M.  &  W.  54. 

(h)  Giffard  v.  Queen  Insurance  Co  ,  1  Han.  (New  Bruns.  j  432,  439,  per  Ritchie, 
C.  J.,  now  C.  J.  of  Supreme  Court  of  Canada. 

(«)  33  &  34  Viet.  c.  35,  s.  6. 

(k)  M'Kie  v.  Phoenix,  28  Missouri  383.  Day  v.  Connecticut  Co.,  45  Conn. 
480. 

(1)  Linford  \.  Provincial  Horse  and  Cattle,  &c.,  Co  ,  34  Beav.  291,  10  Jur.  N. 
S.  1006,  11  L.  T.  N.  S.  3:  0,  5  N.  R.  29.  Penley  v.  Beacon,  &c..  Co.,  7  Grant  (U. 
C.)  130.  Day  v.  Connecticut  Co.,  45  Conn.  480. 
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a  contract  of  insurance  is  ultra  vires,  the  would-be  insurer  can  only 
exonerate  himself  from  liability  under  such  a  contract  by  repaying 
the  premiums  which  he  has  gained  by  the  contract  (m). 

Such  a  case  arises  where  the  policy  is  made  with  a  corporation 
whose  powers  are  limited  by  statute,  charter,  articles  of  association, 
or  otherwise,  and  such  powers  are  exceeded. 

(m)  Re  Phcentx  Co.,  Burgess  and  Stock's  Case,  2  J.  &  H.  441,  31  L.  J.  Ch. 
749,  10  W.  R.  816. 
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*CH AFTER  IV.  [*99] 

THE   RISK. 

Fixing  the  premium. — The  most  important  part  of  insurance  is 
determination  of  the  risk.  The  insurer  can  only  adjust  his  pre- 
mium profitably  if  he  knows  accurately  the  nature  of  the  risk 
which  he  is  asked  to  take  upon  himself;  and  the  assured,  if  he 
withholds  from  the  insurer  any  necessary  data  for  estimating  the 
nature  of  the  risk,  which  he  ought  to  have  supplied  to  the  insurer, 
will,  when  a  loss  occurs,  find  that  he  has  been  insured  only  in  name, 
and  that  by  his  own  inadvertency  he  loses  not  only  his  property 
but  probably  also  his  premiums  (a).  For  the  rule  that  the  utmost 
good  faith  must  be  observed,  which  is  peculiar  to  this  contract,  re- 
quires that  the  insurer  should  be  as  well  informed  as  the  assured 
of  all  the  circumstances  constituting  or  increasing  the  risk  which 
is  offered  to  the  insurer  (6),  and  if  he  is  not  so  informed  in  fact, 
from  whatever  cause,  he  is  not  liable  to  give  any  indemnity. 

Time  policies. — Most  policies  of  insurance  other  than  marine,  and 
many  marine  policies,  are  time  policies,  taken  out  for  a  fixed  and 
certain  period  of  time.    Under  such  policies  the  assurance  expires 
at  the  latest  moment  of  the  last  day  therein  named  (c),  unless  a 
special  time  is  named  in  the  policy.    And  even  if  the  days  of  grace 
are  passed,  many  insurers  will,  if  no  loss  has  happened  and 
no  increase  of  risk  has  occurred,  allow  the  policy  *to  be  re-  [*100] 
habilitated  on  payment  of  the  arrears  with  or  without  a  fine 
for  delay. 

Sometimes  attempts  are  made  to  construe  time  policies  as  voyage 
policies  (d),  but  the  Courts  have  not  encouraged  them. 

Voyage  policies  on  land. — Voyage  policies  against  land  risks  are 
sometimes  taken  out,  but  are  not  so  common  as  time  policies.  They 
cover  the  things  insured  between  certain  geographical  limits. 
Practically  they  impose  upon  the  insurer  the  liability  of  the  com- 
mon carrier  between  the  two  ends  of  the  journey.  The  risk  begins 
in  such  policies  when  the  goods  start  or  get  into  the  carrier's  hands 
(e),  and  continues  from  thence  until  arrival  in  the  hands  of  the 


(a)  Sibbald  v.  Hill,  2  Dow  (H.  L  )  263. 

(6)  Vide  per  Shee,  J.,  in  Bates  v.  Hewitt,  L.  R.  2  Q.  B.  595,  610,  36  L.  J.  Q. 
B.  282,  15  W.  R.  1172.  See  art.  2485,  Civil  Code  of  Lr.  Can.,  which  accords  with 
English  Law. 

(c)  Isaacs  v.  Royal,  L.  R.  5  Ex.  296,  39  L.  J.  Ex.  189,  22  L.  T.  N.  S.  681,  18 
W.  R.  982. 

(d)  Crowley  v.  Cohen.  3  B.  &  Ad.  478,  1  L.  J.  N  S.  K.  B.  158.     Joyce  v.  Ken- 
nard,  L.  R.  7  Q.  B.  78,  41  L.  J.  Q.  B.  17,  25  L.  T.  N  S.  932,  20  W.  R.  233. 

(e)  Boehm  v.  Combe,  2  M   &  S.  17:'. 
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consignee  or  other  specified  determination  of  the  transit,  but  it  will 
not  continue  during  a  deviation '(/).  In  some  cases  the  carrier 
makes  himself  the  insurer.  Thus  railway  companies  will  grant  in- 
surances on  goods  carried  by  them  for  the  safe  carriage  of  which 
they  are  not  liable  under  the  Carriers  Acts.  No  questions  as  to 
days  of  grace  or  the  like  can  arise  on  voyage  policies,  since  under 
the  contract  the  liability  lasts  for  the  whole  journey.  The  real  ques- 
tion is,  what  constitutes  arrival  ?  A  common  case  of  voyage  poli- 
cies on  land  risks  is  that  of  railway  insurance  tickets  for  a  particu- 
lar journey.  Undoubtedly  these  would  not  coyer  an  intentional 
deviation  from  the  route  for  which  they  were  issued,  but  would 
cover  risk  of  an  accident  caused  by  the  points  going  wrong,  and 
diverting  the  train  from  the  direct  route  to  a  branch  line. 

Before  delivery  of  policy. — The  commencement  of  the  risk  in  the 
absence  of  special  stipulation  is  not  conditional  qn  the  de- 
[*  101]  livery  to  *the  assured  of  the  policy,  provided  that  the  first 
premium  is  paid,  and  that  the  contract  is  in  all  other  re- 
spects complete,  and  in  such  a  case  even  death  before  complete  de- 
livery of  the  policy  is  no  bar  to  recovery  unless  so  stipulated  (0). 
And  where  a  fire  occurred  after  the  deposit  was  paid  to  an  jigent, 
but  before  the  policy  was  issued,  the  company  was  held  liable  (k). 

Risk  entire. — The  risk  taken  is  entire.  If  it  has  once  attached  no 
apportionment  of  premium  can  take  place,  even  if  the  policy  sub- 
sequently becomes  forfeit  (i).  Questions  occasionally  arise  as  to 
whether  the  risk  is  taken  from  year  to  year  or  from  quarter  to  quar- 
ter (k) ;  and  in  a  case  where,  the  annual  premium  being  payable 
by  quarterly  installments,  with  a  proviso  that,  if  the  assured  should 
die  before  the  whole  of  the  quarterly  payments  become  payable,  the 
company  should  retain  from  the  sum  assured  sufficient  to  pay  the 
whole  of  the  premiums  for  that  year,  the  party  died  within  the  first 
twelve  months  after  the  third  quarterly  installment  was  due  but 
before  it  was  paid,  it  was  held  that  the  assured  could  not  recover, 
as  the  installment  had  not  been  punctually  paid  (/). 

Policy — covers  several  losses  up  to  amount  insured. — A  policy  for  a 
year  covers  all  losses  within  the  year  up  to  the  amount  named.  If 
nalf-a-dozen  small  fires  happen,  the  insurer  must  pay  the  damage 
on  each.  And  it  would  seem  that  if  a  fire  to  the  full  amount  hap- 

(/)  Pearson  v.  Commercial  Union,  1  App.  Cas.  498,  45  L.  J.  C.  P.  761,  35 
I.I  X.  S.  445,  24  W.  R.  951.  But  see  Charleston  Jtailroad  Co..v.  Fitchburg 
Mutual  Fire,  73  Mass.  G4,  where  carriages  in  use  on  a  railway  were  held  to  be 
insured  on  a  branch  not  owned  by  the  assured. 

(f/)  Cooper  v.  Pacific  Mutual,  8  Am.  Rep.  705.  Newman  \.  Belsten,  70  1,.  T. 
2*28.  affd.  in  C.  A.  Feb.  14,  1884.  Canning  v.  Farquhar,  16  Q.  B.  I).  7U7,  f.r>  I,. 
J.  (J.  B.225,  84  W.  k.  428, 

(h)  Mackie  v.  European  Assurance  Co.,  21  L.  T.  N.  S.  102,  17  W.  R.  «.)S7. 

(i)  Tyrie  v.  Fletcher,  2  Cowp  668,  83  &  34  Viet.  c.  35. 

(k}    \\'<n,t  r.  /Hunt,  12  East  183. 

(/)  Ptanfe  /./'/<•  l^urance  Co.  v.  Sheridan,  8  II.  L.  C.  745,31  L.  J.  Q.  B.  91, 
8  L  T.  N.  S.  564,  7  Jur.  N.  S.  174. 
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pened  for  which  the  assured  was  indemnified  from  other  sources, 
his  policy  would  still  be  alive  for  the  rest  of  his  year  and  in  case  of 
another  fire  (??i). 

*Thisview  must,  it  is  submitted,  be  correct,  for  it  would  seem  [*  102] 
absurd  to  contend  that  if  a  pair  of  curtains  had  been  burnt  and 
paid  for,  the  whole  liability  of  the  insurer  was  thereby  extinguished  for 
the  year  (n).  The  only  mode  of  extinguishing  liability  during  the 
year  is  actually  paying  damage  to  the  full  amount  insured.  On 
the  other  hand,  as  soon  as  the  maxium  sum  insured  is  paid  in  re- 
spect of  a  loss,  the  insurer's  liability  is  exhausted,  although  the  year 
has  not  expired. 

Termination  of  fire  risk. — In  fire  policies  the  insurers  frequently 
reserve  the  right  to  terminate  the  insurance  either  at  the  end  of  a 
year  or  period  for  which  a  premium  is  paid,  or  at  any  time  on  re- 
paying the  unearned  proportion  of  premium.  If  they  elect  to 
terminate  before,  but  do  not  repay  the  premium  till  after  a  fire,  it 
would  seem  their  election  is  still  valid  (o),  as  the  notice  may  operate 
from  its  delivery,  and  need  not  name  a  future  day  for  termination 
(p).  Notice  to  the  assured's  agent  for  procuring  the  insurance  will 
usually  be  insufficient.  Under  ordinary  circumstances  the  notice 
should  be  given  to  the  assured  himself  (q). 

Duration  of  risk. — The  duration  of  a  life  risk  is  purely  a  matter  of 
contract,  and  it  depends  on  the  terms  of  the  policy  under  which 
each  insurance  is  made  whether  the  insurer  can,  or  cannot,  termi- 
nate the  insurance  and  refuse  further  premiums. 

Word  "/rowi." — The  dates  between  which  the  policy  is  expressed 
to  endure  may  be  exclusive  or  inclusive,  according  to  the  form  of 
expression  used,  and  the  context  and  subject  matter.  In  old  poli- 
cies the  words  "for  one  year  from  the  date"  are  found,  and 
that  raised  a  doubt  ^whether  the  first  day  was  exclusive  [*  103] 
or  inclusive  (r).  At  present  all  well-drawn  policies  name 
the  days  when  insurance  will  begin  and  end,  and  whether  such 
days  are  exclusive  or  inclusive,  and  even  the  hour  of  the  day  at 
which  the  insurer's  liability  ceases.  If  the  hour  were  not  specific d, 
the  insurance  would  continue  to  the  last  minute  of  the  day,  for 
ambiguous  and  doubtful  phrases  would  be  construed  against  the 
company.  u  Verba  fortius  accipiuntur  contra  proferentem." 

Word  "wtitt" — The  word  "until"  in  a  policy  of  insurance  in- 

(m)  Smith  \.  Colonial  Mutual,  6  Victoria  L.  R.  200.  See  Crawley  v.  Coh&i, 
3  B.  &  Ad.  478,  1  L.  J.  N.  S.  K.  B.  158. 

(»)  See  Crawley  v.  Cohen,  3  B.  &  Ad?  478,  1  L.  J.  K.  B.  158  (1832),  deciding 
against  a  contention  that  the  policy  was  exhausted  when  goods  to  the  amount 
named  therein  had  been  carried  in  the  plaintiff's  canal  barges. 

(o)  Cainv.  Lancashire,  27  U.  C.  (Q.  B.)  217. 

(p)  Ibid.,  453. 

(q)   Grace  v.  American  Insurance  Co.,  109  U.  S.  (2  Davis)  278. 

(r}  Pugh  v  Duke  of  Leeds,  2  Cowp.  714,  Lord  Holt's  view  in  Howard1 s  Case, 
2  Salk.  625,  1  Lord  Raym.  480,  not  followed.  Isaac  v.  R'yal  Exchange,  L.  R.  5 
Ex.  29G,  3:)  L.  J.  Ex.  189,  22  L.  T.  N.  S.  681,  18  W.  R.  982. 
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cludt  s  and  extends  the  insurance  over  the  last  day  of  the  period 
for  which  it  is  effected.  Thus  certain  goods  were  insured  against 
fire  by  a  policy  in  which  the  insurance  was  expressed  to  be  "from 
the  14th  Feb.  1868  until  the  14th  Aug.  1868,  and  for  so  long  after 
as  the  assured  should  pay  the  sum  of  225  dollars  at  the  time  above 
mentioned."  The  goods  were  burnt  in  the  night  of  14th  August 
1868,  the  insurance  not  having  been  renewed,  and  it  was  held  that 
the  insurance  continued  during  the  14th  August,  and  the  loss  was 
therefore  covered  by  it  (s). 

Life  policies.  Duration  of  risk. — If  a  man  receives  a  mortal  wound 
or  contracts  a  mortal  disease  within  the  period  for  which  the  insur- 
ance is  expressed  to  continue,  death  must  ensue  within  such  period 
to  enable  the  policy-money  to  be  recovered. 

Death  must  occur  during  insurance. — If  it  occurs  ever  so  short  time 
afterwards,  the  liability  of  the  insurer  is  extinct  (/,).  Life  policies 
being  in  most  cases  for  whole  life,  the  question  arising  is  usually 
not  whether  the  death  is  within  the  time,  bat  whether  it  is  within 
the  terms  of  the  policy.  But  the  other  case  occasionally 
[*  104]  arises.  Men  have  ^sometimes  been  too  ill  to  think  about 
business  when  the  time  for  paying  their  premiums  come 
(it),  and  if  they  die  of  the  illness  without  the  premium  having  been 
first  paid,  their  representatives  are  at  the  mercy  of  the  insurers. 
The  Court  will  construe  the  policy  according  to  its  express  terms, 
and  will  not  hold  it  sufficient  that  the  conditions  therein  contained 
had  been  complied  with  as  nearly  as  may  be.  Oy  pr&s  doctrine  in- 
applicable.— In  Want  v.  Blunt  (x)  the  stipulation  was  that  the  as- 
sured should  pay  the  premiums  on  a  certain  day  with  fifteen  days' 
grace.  He  died  within  the  days  of  grace,  and  his  executors  paid 
the  premiums  within  them.  But  the  Court  of  Queen's  Bench  in- 
terpreted the  policy  as  meaning  that  the  assured  must  be  alive  to 
pay  the  premium,  and  that  the  policy  had  expired  in  the  ordinary 
course  on  the  day  when  the  new  premium  fell  due  (y). 

Elements  of  the  risk. — All  facts  and  circumstances  diminishing  or 
increasing  the  likelihood  that  the  event  insured  against  will  happen 
sooner  or  later  are  elements  (z)  constituting  the  risk  to  be  under- 
taken by  the  insurer. 

Perils  ab  intra. — In  insurance  against  fire  an  exact  (a)  description 

(s}  Isaacs  v.  Royal  Insurance  Co.,  L.  R.  5  Ex.  2%,  30  L.  J.  N.  S.  Ex.  189,  22 
L.  T.  N.  S.  081,  18  W.  11.  982. 

(t)  Lockyer  v.  Ottlry,  1  T.  R.  254.  In  accident  policies  it  is  otherwise  by  ex- 
press stipulation. 

(u)   Want  v.  Blunt,  12  East  183  (1810). 

(x)  12  East  187. 

(y)  'In  America  a  case  occurred  where  a  man  on  his  way  to  pay  his  premium 
was  paralysed  and  died.  Howell  v.  Knickerbocker,  4  Am.  Rep.  675,  44. N.  Y.  276. 
Th<  Tourt,  not  unanimously,  upheld  the  policy. 

(Z}  See  Roijd  v.  Dubnis,  3  Camp.  133.  Taylor  \.  Dunbar,  L.  R.  4  C.  P.  206, 
88  L.  J.  C.  P.  178,  17  W.  R  382. 

(a)  Freedlander  v.  London  Assurance,  1  M.  &  Rob.  171.  Dobson  v.  Sothebi/, 
M.  &  M.  90. 
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of  property  to  be  insured  is  most  material  in  determining  the  risk  (6). 
A  wooden  house  in  a  town  is  far  more  likely  to  be  burned  down 
than  a  brick  or  stone  building.  A  house  in  a  street  which  has  a 
party-wall  running  right  up  to  the  roof  is  not  in  the  same  danger 
from  fires  in  adjacent  buildings  as  one  not  so  divided  off. 
A*detached  house  is  only  subject  to  risks  of  fire  from  within.  [*  105] 
And  some  articles,  such  as  gunpowder  and  petroleum,  are 
only  insurable  at  very  high  rates  if  insurable  at  all,  while  iron  and 
stone  in  an  ironmaster's  or  stonemason's  yard  will  rarely  need  in- 
surance at  all.  Insurers  will  not  usually  insure  against  the  inher- 
ent vices  of  anything,  such  as  liability  to  spontaneous  explosion  or 
combustion  (c) ;  so  if  a  horse  is  to  be  insured  his  vices  are  elements 
in  the  risk,  as  would  be  the  state  of  a  haystack. 

Elements  of  risk. — When  a  house  is  insured,  not  only  its  character 
and  construction  are  elements  in  the  risk,  but  also  its  locality ;  for 
an  insurance  against  fire  necessarily  has  regard  to  the  locality  of 
the  subject-matter  of  the  policy,  the  risk  being  probably  different 
according  to  the  place  where  the  subject  of  insurance  happens  to 
be  (d).  This  has  been  held  of  a  fire  policy  for  three  months  on  a 
ship  in  wet  dock  with  liberty  to  go  into  dry  dock,  and  the  assured 
failed  to  recover  because  the  vessel  got  outside  the  permitted  limits, 
and  was  there  burnt  (e). 

Any  special  fact  as  to  neighbouring  buildings  which  would  in- 
crease the  risk  must  also  be  disclosed  ;  e.  g.,  that  a  fire  has  just  hap- 
pened next  door  (/). 

If  the  thing  insured  is  personal  property,  the  removal  of  it 
usually  ends  the  insurance  (e). 

Locality  had  regard  to. — There  are  many  cases  of  land  insurance 
on  movable  things,  such  as  railway  stock,  carriages,  agricultural 
implements,  and  goods  in  transit.     In  such  cases  the  position 
of  the  thing  is  not  so  essential  to  *the  risk  as  in  insurance  [*  106] 
on  houses  and  furniture.     But  even  they  are  insured  within 
certain  limits,  and  if  burnt  or  lost  outside  these  limits,  there  would 
be  small  chance  of  recovery  (</).     Thus  if  a  Cheshire  Salt  Com- 
pany's waggon  insured  between  Nantwich  and   London  had,  by 
mistake  of  the  London  and  North- Western  Railway,  been  carried 

(6)  Neivcastle  Fire  Co.  v.  WMorran,  3  Dow.  (H.  L.)  255.  Quin  v.  National 
Insurance  Co  ,  Jones  &  Carey  316  (Ir.).  Stokes  v.  Cox,  1  H.  &  N.  320,  26  L.  J. 
Ex.  113,  28  L.  T.  161,  3  Jur.  N.  S.  45,  5  W.  R.  89.  Sillem  v.  Thornton,  3  E.  & 
B.  868,  2  W.  R.  524,  23  L.  J.  Q  B.  362,  23  L.  T.  187,  18  Jur.  748. 

(c)  Dudgeon  v.  Pembroke,  2  App.  Cas.  296,  46  L.  J.  Q.  B.  409,  36  L.  T.  N.  S. 
382,  25  W.  R.  499 

(d)  Pearson  v.  Commercial  Union,  1  App.  Cas.  at  505,  45  L.  J.  C.  P.  761,  35 
L.  T.  N.  S.  445,  24  W.  R.  9">1.      Holland  v.  North  British  and  Mercantile,  14 
Lr.  Can.  Jur.  69.     M'Clure  v.  Lancashire,  6  Ir.  Jur  N   S   63,  72. 

(e)  Gorman  v.  Hand-in-hand,  Ir.  L.  R.  11  C   L   224  ;  and  as  to  the  American 
views  on  the  subject  see  English  v.  Franklin  Co  ,  54  Am.  Rep.  377,  and  Nozas 
v.  North- Western  Co.,  54  Am.  Rep.  631. 

(/)  Rvfe  v.  Turner,  6  Taunt.  338. 

(g)  Pearson  v.  Commercial  Union,  ubi  supra.  Grant  v.  Etna,  8  Jur.  N.  S. 
705,  15  Moore  P.  C.  516,  10  W.  R.  772,  6  L.  T.  N.  S.  735. 
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off  on  to  the  North  Wales  line  by  the  goods  train  which  occasioned 
the  Abergele  accident,  it  would  probably  be  open  to  the  insurers 
of  that  waggon  to  contend  that  tuch  deviation  relieved  them,  and 
that  the  London  and  North-Western  Railway,  only,  if  any  one, 
would  be  liable. 

Life  policy  local. — And  in  the  case  of  a  life  policy  expressed  to  in- 
sure against  risk  in  a  certain  latitude,  if  the  assured  go  to  a  more 
insalubrious  latitude  and  there  die,  his  representatives  cannot  re- 
cover on  the  policy  (fi). 

Locality.  What  within  risk. — Tobacco  was  insured  as  in  Nos.  189, 
191,  of  a  street  It  never  was  in  either,  but  in  187.  The  Court  de- 
clined to  rectify  the  policy  on  the  ground  of  mutual  mistake,  and 
would  not  alter  it  on  the  ground  that  the  agents  would  have,  with 
equal  readiness,  taken  the  risk  in  187.  The  ground  of  decision  was 
that  locality  is  important,  and  that  if  it  is  specified  the  risk  cannot 
be  extended. even  to  an  adjoining  building  (i). 

Only  those  goods  are  within  the  risk  which  are  in  the  place  speci- 
fied. The  policy  does  not  cover  them  if  removed,  except  by  assent 

of  the  insurers  attested  by  indorsement  on  the  policy  (k). 
[*  107]  ^Insurance  local. — In  Holland  v.  North  British  and  Mercan- 
tile (1)  (a  Canadian  case),  Mackay,  J.,  said,  "  The  place  in 
which  things  are  is  always  a  motif  determinant  of  the  contract.  It 
is  of  the  essence  thereof  that  the  things  and  their  position  should 
be  known  by  both  parties.  When  goods  are  insured  in  a  building, 
all  information  should  be  communicated  to  the  insurer  to  enable 
him  to  appreciate  the  risk;  e.  #.,  of  what  materials  the  building  is, 
its  situation,  distance  from  other  buildings,  whether  connected  with 
others,  and  so  forth.  Full  information  necessary. — There  must  be 
perfect  understanding  as  to  the  thing  insured,  otherwise  there  is  no 
convention." 

And  in  mercantile  fire  policies,  no  risk  is  taken  of  goods  loading 
or  unloading  unless  specially  bargained  for. 

A  fire  risk  does  not  include  the  risk  of  household  furniture  dur- 
ing removal,  and  it  is  consequently  necessary  either  to  insure  (if 
desired)  during  removal,  if  it  be  to  a  great  distance,  or  to  make  the 
carrier  take  the  risk  of  fire. 

Goods  covered  ascertainable  at  date  of  fire. — Whether  a  policy  covers 
goods  in  a  place  at  the  time  of  a  fire,  or  only  these  which  were 
there  at  the  time  when  the  policy  was  made  and  continue  to  be 

(A)  See  Reed  v  Lancaster  Fire  Co.,  90  N.  Y,  302.  Fowler  v.  Scotlixh  I-:,,ni- 
ial.le,  28  L.  J.  Ch.  225,  4  Jur.  N.  S.  HG9,  7  W.  R.  6,  82  L.  T.  119. 

•nice  \.  Continental  Insurance  Co.,  5  Bissell  (U.  S.  Cir.  Ct.)  16r..  Src 
Pearson  \.  Commercial  Union,  1  Apn.  Cas.  428,  supra.  Horde  n,  \.  ('<>/>/ incrcial 
Union,  r,  X.  S  \V.  I^w  309,  affcl.  in  P.  C.  1887.  Holland  v.  North  llritixh  and 
Mercantile,  14  Lr.  Can.  Jur.  09.  Sampson  v.  Security  Insurance  Co.,  133  Mass. 
49. 

(k)   Thi-nl.nl, I  v.  Railway  Passenger^  Co.,  10  Ex.  45,  is  .Im-.  r,,s:5,  J'3  L.  J.  Ex. 
,  I.   T   ±r.»,  2  \V.  U    528.      JTChtrev.   Lanmshh;'  Fir»,  <i    Jr.    .Jnr.   N.   S. 
tt,      /,'     EM  /    .  \t,rth  British  and  Mercantile,  14  Lr.  Can.  Jur.  OU. 

(0  14  Lr.  Can.  Jur.  69. 
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there  at  the  time  of  the  fire,  depends  on  the  wording  of  the  policy 
or  whether  the  goods  are  generally  described  or  specifically  indi- 
cated (m). 

Following  this  rule,  the  Irish  Exchequer  decided  that  new  hay 
put  on  a  rick  which  had  been  specifically  insured,  in  substitution 
for  hay  which  was  thereon  at  time  of  insurance,  was  not  within  the 
policy  (n). 

Jf  goods  not  specified,  fire  policy  covers  all  to  amount  named. — Where 
no  specific  description  is  given  it  would  seem  that  a  fire 
policy  will  cover  goods  in  the  place  named  "to  the  amount,  [*  108] 
regardless  of  the  bringing  in  or  taking  out  of  particular  (o) 
articles,  and  taking  account  only  of  the  quantity  on  the  premises 
at  time  of  the  fire  and  the  interest  of  the  assured  therein.  But  an 
ordinary  fire  policy  is  not  like  a  merchant's  floating  policy  in  the 
mode  in  which  the  damage  is  calculated  (p).  The  method  indi- 
cated in  Crowley  v.  Cohen  (q)  only  applies  to  policies  where  the  risk 
is  in  several  vehicles  of  transport.  Nor  will  an  ordinary  household 
fire  policy  include  the  property  of  visitors  or  servants. 

The  risk  varies  as  the  mode  of  user,  and  insurers  classify  fire 
risks  in  buildings  very  much  according  to  the  use  to  which  they 
are  put. 

User  of  subject  of  insurance. — It  is  sufficient  to  state  the  use.  The 
assured  need  not  communicate  facts  relating  to  the  general  course 
of  the  particular  trade  for  which  the  premises  insured,  or  contain- 
ing the  things  insured,  are  used,  as  all  these  things  are  supposed 
to  be  within  the  knowledge  of  the  insurer  (r). 

Insurance  on  vacant  buildings. — That  a  house  is  empty  also  in- 
creases the  risk.  But  this  would  be  rather  because  the  house  while 
vacant  would  be  unguarded,  than  because  such  occupany  comes 
under  the  head  of  user. 

In  America  leaving  a  house  vacant  is  not  deemed  a  sufficient 
ground  for  avoiding  a  policy,  except  where  special  stipulations  are 
made  to  that  effect  (s) ;  and  even  where  the  policy  contains  stipu- 
lations as  to  occupation,  mere  temporary  absence  is  not  deemed 
fatal  to  the  claim  of  the  assured  (£).  Where  a  statement  of 
intention  to  use  the  thing  insured  in  a  particular  manner  *did  [*  109] 

(m)  Halhead  v.  Young,  6  E.  &  Bl  312,  2  Jur.  N.  S.  970,  25  L,  J.  Q.  B.  290, 
27  L.  T.  100,  4  W.  R.  530  Harrison  v.  Ellis,  7  E.  &  Bl.  465,  3  Jur.  N.  S.  908, 
26  L.  J.  Q.  B.  239,  29  L  T  76,  5  W.  R.  494. 

(n)  Gorman  v.  Hand-in- Hand,  I.  R.  11  C.  L.  224  (1877).  British  American 
Insurance  v.  Joseph,  9  Lr.  Can.  Rep.  448. 

(o)  Butler  v.  Standard  Fire,  4  U.  C.  (App.)  391.  British  American  Insur- 
ance Co.  v.  Joseph,  9  Lr.  Can.  Rep.  448.  Crazier  v.  Phoenix  Co.,  2  Han.  (New 
•Bruns.)  200. 

(p)  Thompson  v.  Montreal  (1850),  6  U.  C-,  (Q.  B.)  319,  per  Robinson,  C.  J. 
Peddie  \.  Quebec  Co.,  Stuart  (Lr.  Can  )  174  (1824). 

(q)  3  B.  &  Ad.  478,  1  L.  J.  0.  S.  K.  B.  158. 

(r)  Per  Shee,  J.,  in  Bates  y.  Hewitt,  L.  R.  2  Q.  B.  595,  at  610,  28  L.  J.  Q  B. 
282,  15  W.  R.  1172. 

(s)   Cattlin  v.  Springfield  Ins.  Co.,  1  Sumner  (U.  S.)  434,  per  Story,  J. 

(0  Skackleton  v.  Sun  Fire  Office,  54  Am.  Rep.  379. 
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not  amount  to  a  warranty  that  it  should  only  be  so  used,  the 
assured  could  recover  although  there  had  not  been  such  user 
(u). 

Steam-engine,  user  of. — The  presence  of  a  steam-engine  on  premises 
must  be  stated,  but  when  it  is  known  to  be  there,  it  need,  not  be 
confined  to  one  specific  use  unless  so  stipulated;  and  a  mere  in- 
crease of  danger  in  a  new  method  of  using  a  machine  will  not 
vitiate  the  insurance  unless  there  be  a  condition  to  that  effect  (v). 
In  Baxendale  v.  Harding  a  steam-engine  was  specified  in  a  policy, 
but  subsequently  it  was  attached  to  a  horizontal  shaft  which  was 
carried  through  a  floor  and  connected  with  other  machines  erected 
after  the  insurance  was  effected.  The  insurers  were  unaware  of  the 
erection  of  these  machines,  but  on  the  premises  being  burnt  the  as 
sured  recovered  from  the  company  (w~). 

Alterations. — Where  alterations  or  new  erections  are  made  and  as- 
sented to  with  or  without  extra  premium,  damage  by  fire  origina- 
ting in  the  new  buildings  will  be  within  the  policy  (x).  And  under 
an  ordinary  policy  the  insurers  will  be  liable  for  a  house  altered 
during  its  currency  if  such  alterations  do  not  increase  the  risk. 
But  there  may  be  no  liability  for  a  fire  occurring  during  the  pro- 
gress of  the  work,  as  what  is  called  *•  builder's  risk"  is  materially 
greater  than  that  of  an  ordinary  dwelling-house. 

Exceptional  use  of  premises  for  purposes  other  than  specified  in  policy, 
even  though  risk  increased,  does  not  prevent  assured  recovering. — In  the 
absence  of  fraud  a  policy  is  not  avoided  by  the  circumstances  that 
subsequently  to  the  effecting  of  the  policy  a  more  hazardous  trade 
has  without  notice  to  the  company  been  carried  on  upon  the  prem- 
ises. Thus,  where  premises  were  insured  against  fire  by  the 
[*110]  *description  of  a  granary  and  "a  kiln  for  drying  corn  in 
use"  communicating  therewith,  the  policy  was  to  be  for- 
feited unless  the  buildings  were  accurately  described  and  the 
trades  carried  on  therein  specified ;  and  if  any  alteration  were  made 
in  the  building  or  the  risk  of  fire  increased,  the  alteration  or  in- 
creased risk  was  to  be  notified  and  allowed  by  indorsement  on  the 
policy,  otherwise  the  insurance  to  be  void.  The  assured  carried  on 
no  trade  in  the  kiln  except  drying  corn,  but  on  one  occasion,  with- 
out giving  any  notice  to  the  insurers,  he  allowed  the  owner  of  some 
bark  which  had  been  wetted  to  dry  it  gratuitously  in  the  kiln,  and 
this  occasioned  a  fire  by  which  the  premises  were  destroyed.  Dry- 
ing bark  was  a  distinct  trade  from  drying  corn,  and  more  hazard- 
ous, and  insurers  charged  a  higher  premium  for  bark-kilns  than 


(u)  Grant  v.  Etna  Insurance  Co.,  15  Moore  P.  C.  610,  8  .Tin-.  X.  S.  705.  10 
W.  R.  772,  6  L.  T.  N.  S.  735. 

(v)  Whilchead  v.  Price,  2  Cr.  M.  &  R.  447,  1  Gale  151.  Mayatt  \.  Mitford,  I 
N.  &  P.  7.°,2,  r,  A«l.  &  E.  670.  Baxendale  v.  Harding,  4  II.  &  'N.  445,  28  L.  J. 
.:.  7  W.  K  494. 

(ID)  Baxendale  v.  Harding,  supra. 

(*)  Mackenzie  v.  Van  Sickles,  17  U.  C.  (Q.  B.)  226. 
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corn-kilns ;  but  it  was  held  that  the  assured  was  not  precluded  from 
recovering  (y).1 

In  the  case  of  Pirn  v.  Reid,  Pirn  carried  on  the  business  of  a 
papermaker,  and  effected  an  insurance  on  the  premises  in  which 
the  business  was  carried  on.  Subsequently  a  large  quantity  of  cot- 
ton waste  was  cleaned  and  dyed  there.  At  the  time  of  the  fire  some 
of  this  cotton  waste  was  in  the  mill,  and  it  appeared  that  insurance 
offices  generally  declined  to  insure  premises  where  it  was  kept  or 
used,  yet  the  company  was  held  liable  (z).  The  ratio  decidendi  in 
these  cases  appears  to  be  that  nothing  short  of  an  express  and  apt 
stipulation  will  be  deemed  sufficient  to  interfere  with  the  assured's 
ordinary  liberty  to  use  his  property  as  he  wishes. 

Character  of  building.  Coffee-house  not  inn. — It  was  held  in  a  case 
at  the  beginning  of  the  century  that  a  coffee-house  did  not  come 
under  the  head  of  inns,  which  are  within  the  class  of  doubly 
hazardous  buildings,  and  that  insurance  thereof  at  the  ordinary 
rate  would  not  be  void.  But  the  question  was  raised 
*by  a  landlord  seeking  to  eject  for  breach  of  covenant  to  in-  [*  111] 
sure,  and  not  by  insurers  (a). 

Character  of  assured. — The  character  of  the  person  assured  is  also 
material  to  the  risk  (6).  This  is  the  principal  reason  for  the  con- 
ditions restricting  assignment  usually  inserted  in  fire  policies. 
There  is  this  difference  between  the  assignment  of  land  and  sea 
policies,  that  in  the  former  case  the  subject-matter  is  generally  with- 
in the  control  of  the  assignee,  while  in  the  latter  both  ship  and 
goods  are  on  the  high  seas  and  cannot  be  prejudicially  affected  by 
the  assignment  to  a  person  who,  though  he  owns  them,  cannot  af- 
fect their  condition  till  they  reach  port  and  the  risk  ends.  The 
happening  of  many  previous  fires  on  the  assured's  premises  goes  to 
character  and  must  be  disclosed. 

Title  to  the  property. — The  title  to  the  property  of  the  assured  is  to 
some  extent  material  to  the  risk :  for  an  insurance  without  interest 
or  title  is  an  inducement  to  arson,  offering  prospects  of  profit.  This, 
however,  is  met  by  the  statute  14  Geo.  III.  c.  48,  precluding  the  in- 
sured from  recovering  beyond  his  interest.  In  America,  in  the  ab- 
sence of  the  statute,  the  Courts  have  met  the  difficulty  by  invoking 
the  principles  and  policy  of  the  Common  Law  (c). 

Insurers  usually  demand  to  be  informed  whether  the  interest  in 
the  house  or  property  insured  amounts  to  total  or  partial,  absolute 
or  limited,  ownership.  But  in  this  country,  as  regards  houses,  pre- 

(y)  Shawv.  Robberds,  6  A.  &  E.  75,  6  L.  J.  N.  S.  K.  B.  106,  1  Nev.  &  Per. 
279 

(z)  6  M.  &  G.  1,  12  L.  J.  C.  P.  299. 

(a)  Doe  d.  Pitt  v  Laming,  4  Camp,  at  76,  per  Lord  Ellenborough  (1814). 

(6)  Lynch  v.  Dalzell,  4  Bro.  P.  C.  431,  cited  2  Ad.  &  E.  577. 

(c)  Warnock  v.  Dams,  104  U.  S.  (14  Otto)  779. 

1  Court  will  not  presume  th'at  the  alteration  of  a  flouring  mill  from  a  burr  pro- 
cess to  the  roller  process  increases  the  risk.  Plantero  Mutual  Ins.  Co.  v.  Mow- 
land,  66  Md.  236 
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cautions  are  the  less  necessary,  owing  to  the  power  of  reinstatement 
given  by  s.  83  of  the  old  Party -walls  Act,  1774  (d). 

This  section  reduces  the  risk,  as  the  insurance-money  may,  un- 
der the  provisions  of  this  Act,  be  intercepted,  and  a  maid  fide  insur- 
ance may  thus  become  unavailing. 

[*  112]  *The  valuation  of  the  things  insured  is  also  material  to  the 
risk,  as,  i  fit  is  excessive,  it  affords  the  assured  a  prospect  of  gain 
by  the  perils.  But  it  is  less  material  in  fire  than  in  marine  policies,  as 
the  policy  is  open  and  not  valued,  and  valuation  is  not  very  important 
until  after  a  loss  (d). 

]\lmt  the  fire  risk  taken  covers. — What  may  or  may  not  be  included 
in  a  fire  risk  very  much  depends  upon  the  terms  of  the  policy  and 
conditions.  But  the  Courts  have  laid  down  certain  rules  as  to  the 
construction  of  such  policies  as  have  come  before  them,  by  the  light 
of  which  subsequent  policies  have  been  drafted,  and  which  will 
control  all  such  instruments  in  the  absence  of  contradictory  or  vary- 
ing stipulations. 

What  word  "fire"*  includes. — The  word  fire,  in  contracts  of  fire  in- 
surance, is  taken  in  its  ordinary  signification.  It  is  not  confined  to 
any  technical  and  restricted  meaning,  which  might  be  applied  to  it 
on  a  scientific  analysis  of  its  nature  and  properties,  nor  should  it 
receive  that  general  and  extended  signification  which,  by  a  kind  of 
figure  of  speech,  is  sometimes  applied  to  the  term,  but  it  should  be 
construed  in  its  ordinary,  popular  sense.  Unless  there  be  actual 
ignition,  and  the  loss  be  the  effect  of  such  ignition,  the  insurers  are 
not  liable;  e.  g.,  where  sugar  was  spoilt  by  greatheat  through  a  reg- 
ister being  closed,  but  there  was  no  actual  ignition,  the  company 
was  held  not  liable  (e).  There  must  be  actual  ignition,  and  the  loss 
must  be  the  effect  of  such  ignition.  Not  that  the  identical  property 
to  which  the  damage  occurred  should  be  ignited  or  consumed,  but 
there  must  be  a  fire  or  burning,  which  is  the  proximate  cause  of  the 
loss.  It  is  immaterial  how  intense  the  heat  may  be;  unless  it  be 
the  effect  of  ignition,  is  not  within  the  terms  of  the  policy. 
[*  113]  The  heat  of  the  sun  often  contracts  ^timber,  from  which 
losses  occur,  but  they  would  not  be  considered  losses  by 
fire  unless  there  be  ignition,  and  the  destruction  arose  from  actual 
fir*  (/)• 

The  insurers  agree  to  make  good  unto  the  assured  all  such  loss  or 
damage  to  the  property  as  shall  happen  by  fire.  Thus  far  there  is 
no  limit  to  their  undertaking. 

Origin  of  fire  does  not  matter. — If  the  loss  happen  by  fire,  unless 

there  was  fraud  on  the  p?rt  of  the  assured,  it  matters  not  how  the 

was  kindled,  whether  it  be  the  result  of  accident  or  design, 

(d)  14  Oeo.  III.  c.  78,  and  vide  infra,  cap.  on  Reinstatement. 

/  /.,„/,/«*  v.  render,  L.  R.  9  Q.  B.  631,  43  L.  J.  Q  B  227,  30  L.  T.  N.  S.  547, 
22  W.  R.  884.  Britton  v.  Royal  4  F.  &  F.  «,K)5,  per  Willes,  J.,  15  L.  T.  N.  S. 

(c)A"  '"'       l>rewe,  G  Taunt  430,  4  Camp.  3GO,  Holt  N.    P.  12(5,    Marsh   130, 
Considered  in  ,SVr?/;///?v  v.  Jewell,  74  Mass.  (10  Gush  )  35(5. 
(/)  Babcock  v.  Montgomery  Co.,  6  Barb.  (N.  Y.)  637. 
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whether  the  torch  be  applied  by  the  honest  magistrate  or  the  wicked 
incendiary,  whether  the  purpose  was  to  save  the  city  as  in  New 
York,  or  the  country  as  at  Moscow,  whether  the  fire  be  applied  to 
gunpowder  in  the  basement  or  by  a  burning  shingle  on  the  roof 
(Hillier  v.  Allegheny,  3  Penn.  472,  per  Grier,  J.);  and  in  Angell  on 
Insurance  it  is  said :  "  Fire  produced  by  the  friction  of  a  wheel  in 
its  axle,  which  consumes  the  wheel,  is  a  loss  of  the  wheel  by  fire. 
The  burning  of  a  barrel  or  other  vessel  containing  quicklime  which 
is  accidentally  submitted  to  the  action  of  water,  is  a  loss  by  fire  as 
to  the  vessel,  but  the  spoiling  of  the  lime  is  not  such  a  loss.  So  the 
spoiling  or  consuming  of  any  two  chemical  fluids  by  process  of 
combustion  is  not  a  loss  by  fire  as  to  either  of  the  substances,  but 
as  to  any  third  body  it  is  such  loss.  Similarly,  heat  or  fire  pro- 
duced by  vegetable  fermentation,  as  when  a  hayrick  takes  fire  by 
its  own  heat,  is  not  a  loss  by  fire  as  to  the  vegetable  collection,  but 
as  to  surrounding  bodies  it  is  "  (Angell  155). 

Explosion. — Insurance  against  fire  does  not  include  damage  1-y 
mere  heat  and  smoke  from  the  ordinary  fireplaces  if  there  has  not 
been  natural  ignition  (#) ;  nor  will  it  include  damase  by  ex- 
plosion, unless  specially  stipulated,  *or  there  has  been  act-  [*  114] 
ually  a  fire  within  the  building.     On  this  ground  the  Courts 
refused  to  grant  damages  for  injury  to  property  by  the  explosion  of 
the  Erith  Powder  Mills  in  1864  (h)3  holding  that  damage  by  atmos- 
pheric concussion  by  explosion  caused  by  fire  was  too"  remote. 
Bramwell,  B..  explained  fire  as  meaning  either  ignition  of  the  article 
itself  or  a  part  of  the  premises  where  it  is. 

Under  this  rule,  damage  by  explosion  within  the  house  is  not 
within  the  risk,  even  when  it  occurs  in  the  course  of  a  fire  in  the 
house,  nor  is  the  damage  by  such  explosion  part  of  the  damage 
caused  by  the  fire  (?').  But  it  is  usual  to  insure  3pecifically  against 
explosion  of  gas  in  domestic  use,  and  by  the  word  "gas"  coal-gas 
for  lighting  purposes  is  meant,  though,  scientifically  speaking,  in- 
numerable other  instances  are  of  a  gaseous  nature  (k). 

Explosion  — In  America,  where  an  insured  building  was  blown 
down  and  the  wind  was  alleged  to  have  blown  fire  into  contact  with 
escaping  gases,  the  insurer  was  held  not  liable,  as  the  policy  con- 
tained a  condition  against  explosion  unless  fire  ensued  (/). 

Gunpowder — In  America  gunpowder  is  held  a  fire  risk  (m),  but 


(or)  Austin  v.  Drew,  6  Taunt.  C.  P.  436  (1816),  4  Cainp.  360,  Holt  N.  P.  126, 
2  Marsh  C.  P.  130  ;  and  see  Scripture  v.  Lowell  74  Mass.  356. 

(h)  Everett  v.  London  Assurance,  19  C.  B.  N.  S  126,  11  Jnr  N.  S.  546,  34  L. 
J.  C.  P.  299,  13  W.  R.  862,  G  N.  R.  234.  In  Taunton  v.  The  Royal,  2  11  &.  M. 
135,  33  L  J.  Ch.  406,  10  L.  T  N.  S.  156,  12  W.  R.  549,  it  was  held  that  a  com- 
pany could  as  a  matter  of  business  pay  for  loss  by  explosion  not  covered  by  policy 
if  it  seemed  in  interest  of  company. 

(i)  Sternly  v.  Western.  L  R.  3  Ex.  71,  37  L.  J.  Ex.  73,  17  L.  T.  N.  S.  513,  16 
W.  R.  369. 

(A;)  Stanley  v.  Western  Insurance  Co.,  ubi  snp. 

(I)  Transatlantic  Fire  v   Dorset/,  40  Am.  Rep.  403. 

(m)   Waters  v.  Merchants,  11  Peters  (U.  S.)  218. 
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in  this  country  risk  of  explosion  by  gunpowder  is  expressly  ex- 
cluded in  ordinary  policies  on  house  or  furniture,  and  most  if  not 
all  policies  of  insurance  contain  a  condition  that  the  policy  is  to  be 
void  if  at  any  time  there  is  more  than  a  certain  amount  therein 
stated  of  gunpowder  kept  on  the  premises,  unless  special  provision 

be  made  therein  for  the  storing  of  a  larger  quantity. 
[*  115]      *Such  a  condition  is  not  unreasonable,  and  breach  there- 
of avoids  the  policy,  and  the  condition  is  not  discharged 
by  specification  in  the  policy  of  the  stock-in-trade  as  including 
hazardous  goods  (n). 

Though  gunpowder  was  described  in  one  condition  indorsed  on 
the  policy  as  of  the  class  hazardous,  this  condition  could  not  be 
held  to  control  the  express  limitation  in  another  condition  of  the 
amount  of  gunpowder  which  the  insurer  would  allow  under  the 
policy;  and  where  a  form  of  policy  intended  for  houses  and  goods 
was  granted  to  a  vessel  plying  on  the  Canadian  lakes  and  rivers, 
without  striking  out  the  conditions  inapplicable  to  the  vessel,  but 
adding  that  the  provisoes,  &c.,  should  take  effect  so  far  as  applicable, 
the  Privy  Council  held  that  the  gunpowder  condition  applied  and 
had  been  broken  (o). 

Loss.  Proximate  cause. — It  must  be  shown,  if  required,  that  the 
loss  was  proximately  and  immediately  (not  remotely)  caused  by 
one  of  the  perils  insured  against  (_p).  Usually  this  is  a  question  of 
inference  from  the  facts  proved  at  the  trial,  or  interpretation  of 
terms  used  in  the  policy  (q). 

Excessive  application  of  heat  in  manufacturing. — Where  the  insur- 
ance is  against  fire,  damage  by  excessive  heat  applied  to  manufactur- 
ing purposes,  but  without  ignition,  is  not  within  the  policy  (r).  Nor 
is  damage  by  hot  water  a  fire  loss  within  a  marine  policy  («). 

Lightning. — Even  the  danger  of  lightning  is  excluded 
[*  116]  from  the  fire  *risk,  unless  it  actually  ignites  the  insured 
property  or  part  thereof.  Electricity  is  not  fire  in  the  popu- 
lar sense,  nor  is  damage  caused  by  it  necessarily  damage  by  ignition. 
Policies  usually  give  the  assured  notice  that  the  insurers  will  not 
take  the  risk  of  damage  by  lightning  unless  it  fires  the  subject-mat- 
ter (0 ;  and  this  not  to  contract  themselves  out  of  a  Common  Law 

(n)  M'Ewan  v.  Guthridge,  13  Moore  P.  C.  304,  8  W.  R.  265. 

(o)  Beacon  v.  Gibb,  1  Moore  P,  C.  N.  S.  73,  9  Jur.  N.  S.  185,  77  L.  T.  N.  S. 
574,  11  W.  R.194. 

(p)  Marxden  v.  City  and  County  Assurance,  L.  R.  1  C.  P.  232,  35  L.  J.  C.  P. 
60,  14  W.  R.  106  Everett  v.  London  Assurance,  19  C.  B.  N.  S.  126.  34  L.  J.  C. 
P.  299,  13  W.  R  862, 11  Jur.  N.  S.  546,  6  N.  R.  234. 

(q)  New  York  Express  Co.  v.  Traders'  Insurance  Co ,  132  Mass.  337.  Jnxur- 
ante  Co.  v.  Transportation  Co,  12  Wallace  (U.  S.)  194. 

(r)  Atkinson  v.  Newcastle  Co.,  L.  R.  6  Ex.  404,  2  Ex.  D.  441. 

(«)  Siordet  v.  Hall,  4  filing.  607  See  White  v.  Republic  Co.,  67  Maine  91. 
Levis  v.  Spring-field  Co.,  76  Mass  (10  Gray)  189.  City  Insurance  Co.  v.  Corlies, 
21  Wend.  (N.  Y.)  867.  Case  v.  Hartford  Co.,  13  Illinois  676.  Withcrellv. 
Main*  Insurance  Co.,  49  Maine  200. 

(ft  Everett  v  Tendon  Assurance,  19  C.  B.  N.  S.  126,  04  L.  J  C.  P.  299,  18 
W.  R.862,  llJur.  N.  S.  546. 
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liability  (u)  but  simply  to  protect  themselves  against  unfounded 
claims.  In  this,  as  in  many  cases,  the  policies  merely  bring  to  the 
notice  of  the  assured  the  ordinary  rules  of  insurance  law.  The 
practice,  however,  of  insurance  companies  seems  to  be  changing, 
and  many  companies  now  announce  that  they  will  take  lightning 
risks,  which,  however,  are  found  in  practice  to  be  infinitesimal.3 

Negligence. — A  fire  risk  covers  on  the  negligence  of  the  assured, 
his  servants,  and  strangers  (x).  An  insurance  on  goods  carried  by 
land  will  usually  cover  negligence  of  the  carrier,  his  servants  and 
agents;  and  risk  of  miscarriage  generally  (y).  No  wilful  act  of  the 
insured  is  covered  (z).  But  arson  by  a  wife  will  not  disentitle  the 
husband  from  recovering  if  no  crime  be  shown  to  have  been  com- 
mitted by  him  (i). 

Gross  neglect  has  in  America  been  held  guad  ex  male-fido,  and  in- 
consistent with  good  faith  (6). 

*Risk  from  incendiary  should  be  disclosed. — Since  fire  poli-  [*117] 
cies  usually  (c),  but  not  always  (d),  cover  risk  of  incendia- 
rism, the  existence  of  any  circumstances  making  an  applicant  liable 
to  have  his  property  burnt  may  be  material  to  be  known  by  the 
insurer. 

If  a  man  has  from  his  unpopularity,  or  from  any  other  cause, 
good  reason  to  fear  that  fire  will  be  set  to  his  premises,  and  he  in- 
sures without  mentioning  the  fact,  his  policy  will  be  void  for  breach 
of  good  faith ;  for  it  is  clear  that  an  attempt  or  threat  to  set  fire  to 
property  on  which  insurance  is  sought  is  a  fact  of  great  importance 
for  the  insurer's  consideration,  and  presumptively  always  material 
to  the  risk  (0). 

So  also  a  fortiori  attempts  made  to  burn  the  property  must  be 
disclosed  (/)  if  recent  enough  to  be  in  any  way  material. 

(u)  Babcockv.  Montgomery,  <fcc.,  Co.,  6  Barb.  (N.  Y.)  G37  (1849),  fully  dis- 
cusses the  question  as  to  lightning,  and  decides  that  destruction  by  lightning  is  not 
within  a  fire  risk,  unless  there  be  ignition. 

(x)  Busk  v.  Royal  Exchange.  2  B.  &  Aid.  73  Gibson  v.  Small,  4  H.  L.  C. 
353.  Shaw  v.  Robberdt,  1  N.  &  P.  279,  287,  6  Ad.  &  E.  75,  6  L.  J  N.  S.  K.  B. 
106  Dobson  v.  Sotheby,  1  Mood.  &  Mai.  90.  Austin  v.  Drew,  6  Taunt.  436,  1 
Holt  N.  P.  126,  4  Camp  360,  2  Marsh  C.  P.  130. 

(?/)  Boehm  v.  Combe,  2  M.  &  S.  172.  Columbia  Co.  v.  Lawrence,  10  Peters 
(U.  S.)  507.  Phoenix  Insurance  Co.  v.  Erie  and  Western,  &c.,  Co.,  10  Davis 
(Sup.  Ct.  U.  S.)  312. 

(z)   Thurtell  v.  Beaumont.  1  Bling.  339,  8  Moore  C.  P.  612,  2  L.  J.  C.  P.  4. 

(a)  Midland  Insurance  Co.  v.  Smith,  6  Q.  B.  D.  561,  50  L.  J.  Q.  B.  329,  45  L. 
T.  N.  S.  411,  29  W.  R.  850. 

(b)  Fletcher  v.  Commonwealth,  35  Mass.  (8  Pickering)  421.     Cf.  Dalloz  Jurisp. 
gen.,'  1868,  p.  29. 

(c)  Midland  Insurance  Co.  v.  Smith,  6  Q.  B.  D.  561,  50  L.  J.  Q.  B.  329,  45  L. 
T.  N.  S.  411,29W.  R.  850. 

(d)  Gorman  v.  Hand-in- Hand,  1  R.  11  C.  L.  224. 

(e)  Wattv.  Union  Ins.  Co.,  5  N.  S.  W.  Law  48.      North  American  Fire  v. 
Throop.2%  Mich.  167,  7  Am.  Rep.  638.       Walden  v.  Louisiana,  &c.,   Co.,  12 
Louis.  0.  S.  134. 

(/)  Beebee  v.  Hartford  County  Insurance  Co  ,  25  Conn.  51. 
2  Haws  vs.  Philada.  Fire  Asso  ,  114  Pa.  St.  431.     Boright  v   Springfield  F.  & 
M.  Ins.  Co.,  34  Minn.  352. 
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Neighbour's  danger  material. — So  also  if  a  neighbour  of  the  as- 
sured is  threatened  with  en  incendiary  fire,  and  the  adjacency  of 
the  tenements  makes  risk  to  him  risk  to  the  applicant  (g).  This 
would  appear  to  follow  from  the  general  rule  that  material  facts 
must  be  disclosed  unasked  (h). 

Threat  during  popular  excitement. — But  if  the  threat  be  merely  one 

made  in  time  of  popular  excitement,  which  has  subsided  some  time 

before  application  for  insurance,  there  will  no  need  to  mention  it(i). 

Question  as  to  threats. —  Where  the  insurer  asks  in  the  ap- 

[*  118]  plication  form  *whether  the  applicant  has  any  reason  to 

fear  an  incendiary  fire,  the  question  must  be  truly  answered 

or  the  policy  will  be  void.     If  threats  have  been  made,  he  must 

disclose  them  under  such  a  question,  which  goes  to  facts  rather 

than  his  impressions. 

Reasonable  fear. — What  a  man  has  reason  to  fear  must  be  deter- 
mined by  considering  what  a  reasonably  prudent  man,  not  an  ex- 
tremely timid  or  suspicious  man,  would  consider  gave  him  some 
reason  for  believing  in  the  existence  of  danger.  He  may  not  be 
bound  to  mention  every  idle  rumour  (&),  but  the  smallest  measure 
of  duty  imposed  upon  him  is  to  disclose  what  would  seem  to  a 
reasonably  prudent  man  to  imply  some  risk.  Care  by  assured  not 
alter  duty  to  disclose. — The  duty  to  answer  such  questions  by  stating 
threats  made  is  not  altered  by  their  having  induced  the  applicant 
to  take  additional  care  (I). 

And  to  the  question,  "  Is  any  incendiary  danger  apprehended  or 
threatened  ?"  a  negative  answer  would  in  the  same  circumstances 
be  untrue  (m). 

Evidence  of  fear. — Where  a  man  to  such  a  question  answers  "No," 
while  he  is  at  the  very  moment  showing  his  direct  dread  of  an  in- 
cendiary fire  by  watching  against  it  and  seeking  insurance,  such 
acts  are  strong  evidence  that  he  had  reason  to  fear  such  fire  (n). 

Onus  of  proof  on  insurer. — Even  where  incendiary  fires  are  ex- 
cepted  from  a  risk,  the  onus  of  proof  that  the  fire  was  deliberately 
caused  lies  on  the  insurers;  and  if  the  evidence  leaves  it  doubtful 
whether  the  fire  was  caused  by  accident  of  design,  the  judge  is  right 
in  refusing  to  direct  a  verdict  for  the  insurers  (o). 

(g)  Ch.  Bufe  v.  Turner,  6  Taunt.  838. 

(A)  Lindenauv.  Desborough,  8  B.  &  C.  586.     Carter  v  Boehm,  3  Burr.  1005. 

(?)  Ketti/  v.  Hochelaqa  Co  ,  24  Lr.  Can.  Jur.  298.  Goodwin  v.  Lancashire 
Fire  Co  ,  18  Lr.  Can.  Jur.  1.  See  Pirn  v.  Reid,  6  M.  &  G.  10,  12  L.  J.  C.  P 
¥99.  Curry  v.  Commonwealth,  27  Mass.  (10  Pickering)  535. 

(k)  New  York  Bowery  Co.  v.  New  York  Fire,  17  Wend.  (N.  Y.)  359,  381 

(/)  Per  Moss,  C.  J.,  in  Greet  v.  Citizens1  Insurance  Co..  5  U.  C.  (App.)  506, 
601. 

(m)  Herbert  v.  Mercantile  Fire  Co.,  43  U.  C.  (Q.  B.)  384.  Greet  v.  Citizens' 
Insurance  Co.,  6  U.  C.  (App )  596. 

(n)  Campbell  v.  Victoria  Mutual  Fire  Ins.  Co.,  45  U.  C.  (Q.  B  )  412. 

(o)  Gorman  \.  Hand-in- Hand,  I  R.  11  C.  L.  224.  Watt  v.  Union  7«.s.  Co., 
i  N.  S.  W.  Law  106.  . 
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^Assignment  of  policy.  Arson  by  assignor. — If  a  man  takes  [*  119] 
an  assignment  of  a  policy,  he  does  so  subject  to  all  the 
rights,  &c.,  operative  against  the  assignor  (o) ;  and  if  the  assignor 
burns  the  place  down,  the  assignee  cannot  recover.  This  has  been 
decided  in  Canada  as  to  a  mortgage  by  assignment.  The  consent 
of  the  insurers  to  the  assignment  will  not  help  the  assignee,  as  it 
does  not  create  a  new  contract  (p). 

Of  course  a  mortgagee's  policy,  effected  by  him  at  his  own  cost 
on  his  mortgage  interest  only,  would  not  be  affected  by  arson  of 
the  mortgagor. 

Arson  by  wife  or  relative  of  assured  no  defence  to  insurer — Where  a 
fire  is  caused  on  insured  premises  by  the  wilful  act  of  a  third  per- 
son, to  which  the  insured  is  in  no  way  privy,  however  near  the  re- 
lationship of  the  offender  to  the  insured,  the  insurer  is  liable  (q). 
Even  if  the  premises  insured  are  set  on  fire  by  the  wife  of  the  as- 
sured, the  insurer  has  no  defence.  The  doctrine  of  agency  as  be- 
tween husband  and  wife  does  not  extend  to  crimes  (r). 

Arson  must  be  proved  as  upon  an  indictment. — If  the  assured  himself 
fired  the  premises,  or  the  fire  be  by  his  procurement,  of  course  he 
cannot  recover;  but  if  the  defence  of  arson  be  raised,  such  evi- 
dence must  be  adduced  in  support  thereof  as  would  be  required  to 
convict  the  assured  upon  an  indictment  for  arson,  and  the  jury  must 
be  as  fully  satisfied  that  the  crime  charged  is  made  out  as  would 
warrant  their  finding  him  guilty  on  such  an  indictment.  This 
is  the  rule  in  Great  Britain,  followed  in  Canada  (s).  The 
^American  Courts  incline  to  hold  that  evidence  not  strong  [*  120] 
enough  to  support  a  conviction  for  arson  would  be  strong 
enough  to  defeat  the  claim  of  the  assured  (t). 

Fire  risk,  what  included  in.  Fire  occasianed  by  an  act  done  in  duty 
to  the  State. — It  was  said  by  Lord  Ellenborough  in  an  insurance 
case,  "  If  the  ship  is  destroyed  by  fire,  it  is  of  no  consequence 
whether  this  is  occasioned  by  a  common  accident  or  by  lightning, 
or  by  an  act  done  in  duty  to  the  State"  (w);  and  it  has  been  held 
that  if  a  ship  is  burnt  without  any  fault  in  the  master,  from  an  ap- 
prehension that  she  has  the  plague  on  board,  and  to  prevent  the 

(o)  Rhodes  v  Union  Ins.  Co.,  2  N.  Z.  (Sup.  Ct.)  106. 

(p)  Chisholm  v.  Provincial  Insurance  Co.,  20  U.  C.  (C.  P.)  11.  For  a  mode 
of  avoiding  this  danger  to  mortagees,  see  Howes  v.  Dominion  Fire  Co.,  8  On- 


tario (App  )  644. 
(q)  Midland  1 
L.  T.  N  S  411,  29  W.  R.  850.     Schmidt  v.  New  York  Union  Mutual,  67  Mass. 


ttdland  Insurance  Co.  v.   Smith,  6  Q.  B.  D.  561,  50  L.  J.  Q.  B.  329,  45 


(1  Gray)  ,029. 

(r)  Midland  Insurance  Co.  v.  Smith,  supra.  Gove  v.  Farmers'  Mutual  Fire 
Insurance,  48  N.  H.  41. 

(*)  Thurtell  v.  Beaumont,  8  Moore  C.  P.  612,  1  Bing.  339,  2  L  J.  C.  P.  4. 
Britton  v.  Royal,  15  L.  T.  N.  S.  73,  4  F.  &  F.  903.  Hercules  v.  Hunter,  15  C. 
S.  C.  (1st  series)  800.  Lambkin  v.  Ontario  Mutual  Fire,  12  U.  C.  (Q.  B.)  578 
(1855). 

(t)  Scott  v.  Home,  I  Dillon  (C.  Ct.  U.  S.)  105,  and  see  May  889  (2nd  ed.)  and 
Sansum  Ins.  Dig.  pp.  148-150. 

(w)  Gordon  v.  Remmington,  1  Camp.  123.  Pothier,  par  Dupin,  vol.  4,  p.  457 
8.53. 
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infection  from  spreading,  the  assured  is  entitled  to  recover  (x),  and 
this  doctrine  applies  equally  to  fire  risks  upon  land. 

Damage  whilst  extinguishing  fire. — Where  a  fire  has  actually  oc- 
curred, it  must  be  the  proximate  cause  of  the  loss  or  damage  to 
bring  it  within  the  policy,  but  damage  resulting  from  an  apparently 
necessary  and  bond  fide  effort  to  put  out  a  fire,  whether  by  spoiling 
goods  with  water  or  throwing  furniture  out  of  window,  or  blow- 
ing up  a  neighbouring  house  to  arrest  the  course  of  the  h're,  or  any 
loss  directly  resulting  from  the  fire,  will  be  treated  as  within  the 
risk  (?/). 

Damage  by  fire  brigade. — Within  the  Metropolitan  district  any 
damage  done  by  the  fire  brigade,  in  due  execution  of  its  duties,  is 
to  be  treated  as  damage  by  fire  within  the  meaning  of  any  policy 
against  fire  (z)- 

So  that  where  an  officer  of  the  brigade  finds  it  necessary  to  oc- 
cupy or  destroy  a  neighbouring  house  so  as  to  stop  the 
[*121]  spread  of  a  fire,  and  furniture  is  damaged  by  the  ^brigade 
removing  it  for  such  purposes,  the  insurer  is  liable. 

Damage  by  wafer  to  others  than  insured. — When  one  part  of  a  house 
occupied  by  one  tenant  catches  fire,  damage  done  to  the  property 
of  another  tenant  by  water  in  the  effort  to  put  out  the  fire  is  with- 
in fire  policy  on  the  goods  of  the  second  (a). 

Destruction  of  property  by  municipal  authorities. — Where  municipal 
authorities  blow  up  houses  to  stay  the  progress  of  a  fire,  the  insurers 
will,  it  seems,  be  liable  for  the  damage  caused,  quite  irrespective  of 
provisions  in  local  Acts. 

1.  If  the  authorities  act  illegally,  it  is  not  a  case  of  "usurped 
power"  (6),  but  a  mere  excessive  exercise  of  jurisdiction. 

2.  If  they  act  legally,  the  question  of  usurped  power  cannot  arise, 
and  even  if  by  their  act  they  render  the  corporation  or  authorities 
liable  in  damages,  this  will  be  no  defence  to  the  insurers  to  a  claim  on 
the  policy. 

3.  Where  the  loss  is  due  to   fire,  it  does   not  seem   to   matter 
whether  it  be  the  result  of  accident  or  design  the  act  of  a  magistrate 
or  an  incendiary  (c). 

There  is  no  public  statute  on  the  subject  of  the  destruction  of 
buildings  by  municipal  authorities  applicable  to  otht  r  places  than 
the  metropolis,  and  reference  must  therefore  be  made  to  local  Im- 
provement Acts  in  such  cases. 

Damage  by  removal  when  within  the  policy. — It  seems  that  bare  ap- 

(x)  Emerigon,  torn.  1,  p.  434. 

•smiley  v.  Western,  37  L.  J.  Q.  B.  at  75,  per  Kelly,  C.  B.,  L.  R.  3  Ex.  71, 
17  I*   T.  N.  S.  513,  10  W.  R.  369.      Babcockv.  Montgomery,  6  Barb.  (N.  Y.) 

fi:;7. 

(z)  28  &,  29  Viet.  c.  90,  s.  12. 

(a)  Geiseck  v.  Crescent  Mutual,  19  Louis.  Ann.  297  (1867). 

!  •••finfil  in  Drinkwater  v.  London  Assurance,  2  Wilson  363,  per  Bathurst, 
J.  (IT- 

(c)  183<-  '  Insurance  Co.  v.  Codies,  21  Wend.  (N.  Y  )  :;i)7. 
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prehension  that  a  fire  (d)  will  spread  to  his  house  will  not  justify 
(e)  the  assured  in  moving  his  goods  and  claiming  the 
damage  caused  by  *so  doing  from  the  insurer.  But  if  the  [*  122] 
danger  is  immediate,  he  would  be  justified  (/),  and  by 
damage  occurring  in  the  process  would  fall  on  the  insurers ;  and  in 
this  case  Kelly,  C.  B,,  said :  "  Any  loss  resulting  from  an  apparently 
necessary  and  bond  fide  effort  to  put  out  a  fire,  whether  it  be  by 
spoiling  the  goods  by  water  or  throwing  the  articles  of  furniture  out 
of  the  window,  or  even  the  destroying  of  a  neighboring  house  by 
an  explosion  for  the  purpose  of  checking  the  progress  of  the  flames 
— in  a  word,  every  loss  that  clearly  and  proximately  results,  whether 
directly  or  indirectly,  from  the  fire,  is  within  the  policy." 

Fire,  what  within  risk.  Removal  of  goods  when  not  covered. — Insurers 
being  only  answerable  for  direct  and  immediate,  not  for  consequen- 
tial and  remote,  losses  from  the  perils  insured  against,  when  that  is 
fire,  the  instrument  of  destruction  must  be  fire,  and  therefore  in  an 
American  case  (</),  where  the  goods  insured  and  the  house  which 
contained  them  were  not  touched  by  the  fire,  but  the  goods  were 
damaged  in  the  removal  of  them  under  an  apprehension  that  they 
would  be  reached  by  the  flames  which  had  caught  one  of  the  houses 
of  the  same  block,  it  was  held  that  the  injury  sustained  by  the  as- 
sured in  the  removal  of  his  goods  was  not  a  loss  which  was  covered  by 
his  policy  against  the  peril  of  fire.  The  assured  insured  not  against 
apprehensions  of  fire,  and  the  injury  sustained  originated  not  from 
necessity  to  save  him  from  impending  fire,  but  from  an  anticipa- 
tion of  damage  from  it  (h). 

Assured  must  try  to  save  property. — When  his  house  takes  fire,  the 
assured  must  use  reasonable  efforts  to  save  his  goods  (i).     He  is 
not  entitled  to  look  on  and  let  them  burn  because  he  is  in- 
sured.    His  *loss  would  in  such  a  case  be  to  such  an  extent  [*  123] 
the  direct  consequences  of  his  own  act. 

Sometimes  a  fire  policy  contains  a  provision  that  the  insured 
shall  use  all  diligence  to  preserve  the  property  in  case  of  fire;  but, 
irrespective  of  its  presence  or  absence,  it  seems  to  be  certain  that 
the  assured  is  entitled  to  be  reimbursed  rateably,  if  not  wholly,  for 
the  cost  of  an  effort  to  save  the  property  (k)  from  the  risk  insured 
against,  and  the  act  of  removal  in  such  a  case  is  not  an  alteration 
of  the  risk,  but  an  attempt  to  avoid  it  (I). 

(d)  28  &  29  Viet.  c.  90,  s.  12 

(e}  Holtzmqn  v.  Franklin  Fire,  4  Cranch  (C.  Ct  U.  S. )  295.  Hillier  v.  Alle- 
gheny County,  3  Penn.  470. 

(/)  Stanley  v.  Western,  L.  R.  3  Ex.  74,  37  L.  J.  Ex.  73,  17  L.  T.  N.  S  513, 
16  W.  R.  369,  per  Kelly,  C  B. 

(g)  Hillier  v.  Allegheny  Ins.  Co.,  3  Penn.  470. 

(h)  M' Gibbon  v.  Queen  Ins.  Co.,  10  Lr.  Can.  Jur.  227. 

(i)  Levy  v.  Baillie,  7  Bling.  349,  seems  the  only  English  case  on  loss  by  re- 
moval, but  there  fraud  was  alleged. 

(A;)  Thompson  v.  Montreal,  6  U.  C.  (Q.  B.)  819.  Talamon  v.  Home  and  Citi- 
zens, 16  Louis.  Ann.  426,  and  per  Kelly,  C.  B  ,  in  Stanley  v.  Western,  L.  R.  3 
Ex.  74,  supra. 

(I)  White  v.  Republic  Co.,  57  Maine  91.     Case  v.  Hartford,  13  Illinois  676. 
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Removal.  Damage.  Criterion  of  insurer's  liability.  Rule  in  America. 
—If  the  danger  is  such  that  a  prudent  uninsured  man  would  not 
let  his  goods  remain  in  the  building  threatened,  and  if  the  assured 
uses  the  same  care  as  would  be  exercised  by  a  prudent  uninsured 
man  in  the  removal  of  the  goods,  he  will  be  entitled  to  recover  from 
the  insurer  all  damage  done  in  removing  them  (m). 

Injuries  to  goods  by  wet  or  in  any  manner  from  the  exposure 
during  the  confusion,  &c.,of  a  fire,  and  during  removal,  before  they 
can  be  got  to  a  place  of  safety,  and  goods  lost  or  stolen  during  the 
confusion  of  a  fire,  are  within  the  policy  (n). 

Theft  during  fire. — In  Canada  the  loss  of  goods  by  theft  during  a 
fire  is  held  within  the  risk,  and  the  grounds  for  holding  the  insur- 
ers liable  are  well  stated  as  follows : — If  insurers  are  to  be  consid- 
ered clear  the  instant  the  effects  insured  are  beyond  the  reach  of 
the  flames,  whether  afterwards  unavoidably  lost  to  the  assured  or 
not,  then  the  latter  might  be  disposed  to  s  iy :  "  Whilst  my  effects 
remain  in  my  house  they  are  at  the  risk  of  the  insurers, 
[*  124]  whereas  if  I  put  them  into  the  street  they  will  *be  at  my 
risk ;  I  therefore  will  prevent  their  removal  until  at  any 
rate  I  can  have  due  precautions  taken  for  their  preservation  out  of 
doors.7'  Moreover,  when  a  house  is  found  to  be  on  fire,  strangers 
are  let  in  to  assist  in  extinguishing  the  flames  and  in  saving  the 
goods.  It  is  for  the  interest  of  the  insurers  that  this  should  be 
done,  and  losses  resulting  from  a  proceeding  adopted  mainly  for 
their  benefit  ought  not  to  fall  on  the  assured  (o). 

Their  liability  for  goods  stolen  during  a  fire  does  not  seem  to  have 
been  questioned  by  insurers  in  this  country.  In  Levyv.  Baillee  (p), 
where  a  claim  of  £1000  for  goods  stolen  was  made,  it  was  resisted 
only  on  the  ground  of  fraud.  The  rule  of  marine  insurance  seems 
to  be  followed. 

Marine  rule  in  case  of  theft. — ^Marine  policies  expressly  except 
against  the  risk  of  loss  by  thieves ;  but  when  a  ship  is  run  ashore 
owing  to  a  fire  and  goods  landed  therefrom  are  subsequently  plun- 
dered or  destroyed  by  landsmen,  and  never  come  again  to  the 
hands  of  the  owners,  it  is  a  loss  by  the  perils  of  the  sea  (q).  In 
the  same  way  it  would  seem  that  losses  of  this  character  conse- 
quent on  a  fire  follow  from  the  happening  of  the  peril  insured 
against. 

Insurers  can,  of  course,  and  sometimes  do,  exclude  all  liability 
for  loss  by  theft  during  a  fire  (r). 


(m)  Holtzman  v.  Franklin  Fire,  4  Cranch  (C   Ct.  U.  S.)  L>'.)r>. 


\n)  1850,  Thompson  \.  Montreal,  G  U.  C  (Q.  B.)  819,  per  Robinson,  C. 

>)   " 


Jo)  Ml Gibbon  v~  Queen,  10  Lr.  Can.  Jur.  227.     Harris  V.  London  and  Lanca- 
lOLr.  Can.  Jur.  269. 
(p)  7Bing.  849.     M' Gibbon  v.  Queen  Insurance,  10  Lr.   Can.  Jur.   227  and 
cases  already  cited. 

Hondrett  v.  Hentigg,  Holt  N.  P.   149,  per  Gibbs,  C.  J.     Pothier,  torn.  5, 
266. 

(r)  Webb  v.  Protection  Co.,  14  Missouri  3. 
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Sue  and  labour  clause. — The  sue  and  labour  clause  (s)  in  marine 
policies  is  occasionally  introduced  into  fire  policies  (f).  It  has 
^nothing  to  do  with  salvage  in  the  ordinary  sense  of  the  [*  125] 
word,  since  salvors  have  a  lien  on  things  saved  and  no  other 
claim  whatever  (u),  and  the  sue  and  labour  clause  would  justify 
claim  for  money  paid  and  work  and  labour  done  to  save  the  in- 
sured goods,  even  if  nothing  were  saved.  Cost  of  an  effort  to  save, 
on  whom  it  falls. — The  aim  of  the  clause  is  to  induce  the  assured  to 
do  all  he  can  to  save  the  insured  property  by  promising  to  recoup 
him  for  expense  reasonably  incurred  for  the  preservation  of  the 
thing  insured  from  loss  in  consequence  of  the  efforts  of  the  insured 
and  his  agents  (x). 

In  what  share  cost  borne. — The  condition  in  Thompson  v.  Montreal 
Company  (y)  was  that  in  case  of  removal  to  escape  conflagration  the 
insurer  would  contribute  rateably  with  the  assured  and  other  in- 
surers to  the  loss  and  expenses  "attending  the  act  of  salvage."  Of 
this  clause,  Robinson,  C.  J.,  there  said  :  "  That  clause  was  surely 
not  intended  to  deprive  the  assured  of  any  portion  of  his  claim  un- 
der the  general  terms  of  his  policy,  but  is  a  condition  wholly  for 
his  advantage,  and  intended  to  afford  him  a  remedy  for  something 
in  addition  to  the  compensation  for  his  goods  destroyed,  injured,  or 
lost  in  consequence  of  the  fire.  The  object  of  it  is  no  doubt  to  en- 
courage the  assured  to  make  every  exertion  to  save  his  goods  by 
holding  him  out  the  advantage  of  being  proportionably  reimbursed 
for  the  expenses  which  he  may  incur.  Thus  if  he  is  insured  for 
£2000  in  one  office,  and  for  £1000  in  another  on  goods  worth  £5000, 
and  to  avoid  damage  of  an  imminent  fire  he  removes  all  his  goods, 
as  it  turns  out,  in  safety,  the  two  insurers  would  between  them  con- 
tribute three-fifths  of  the  cost  of  removal  (z). 

*The  law  laid  down  in  this  case  as  to  a  fire  insurance  [*  126] 
seems  quite  in  accordance  with  the  view  of  Lord  Blackburn 
in  Aitcheson  v.  Lohre  (a)  as  to  the  effect  of  the  sue  and  labour  clause. 
Hence  it  could  never  be  contended  by  an  insurer  that  if  nothing 
was  saved  by  such  removal  he  would  not  be  liable  for  the  cost  of 
an  effort  to  save  it  in  addition  to  the  amount  of  the  policy,  when  a 
clause  such  as  that  above  mentioned  was  inserted  in  the  policy  as 
an  inducement  to  salvage. 

When  removal  no  risk. — But  these  rules  do  not  of  course  apply  to 

(.9)  Kidston  v.  Empire  Insurance  Co.,  L.  R.  1  C.  P.  535,  35  L.  J.  C.  P.  250, 
15  L.  T.  N.  S.  12. 

(t)  Thompson  v.  Montreal,  6  U.  C.  (Q.  B.)  319. 

(it)  Aitchison  v.  Lohre,  4  App.  Gas.  at  746,  per  Lord  Slackburn.  Reported 
also  49  L.  J.  Q.  B.  123,  41  L.  T.  N.  S.  323,  28  W.  R.  1.  See  Forwood  v.  North 
Wales  Mutual,  5  Q.  B.  D.  57,  in  case  of  partial  loss,  49  L.  J.  C.  P.  593,  42  L.  T. 
N.  S.  837. 

(x)  Aitchison  v.  Lohre,  4  App.  Gas  765.  Thompson  v.  Montreal,  6  U.  C 
(Q.B.)819. 

(y)  6U.C.  (Q.  B.)319. 

(z)  Thompson  v.  Montreal,  6  U.  C.  (Q.  B.)  319  (1850). 

(a)  4  App.  Gas.  764. 
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removal  when  the  assured  is  changing  his  home  or  his  place  of 
business. 

Consent  of  insurer  to  removal  necessary. — In  such  cases  the  consent 
of  the  insurer  is  always  necessary,  since  the  risk  is  presumably 
altered,  and  must  be  testified  in  the  manner  stipulated  for  in  the 
policy  or  prescribed  by  the  charter  or  other  instrument  or  by  the 
statute  constituting  the  insurance  corporation.  It  need  not  be  in 
writing,  unless  eo  stipulated  or  prescribed.  The  usual  condition  is 
that  the  insurers'  assent  shall  bo  evidenced  only  by  written  endorse- 
ment on  the  policy.  They  are  not  under  any  obligation  to  assent, 
and,  if  a  fire  happens  before  their  assent  is  endorsed,  there  is  no 
means  of  making  them  pay  for  it  (6). 

Goods  not  protected  in  transitu. — Even  where  consent  has  been  ob- 
tained, the  risk  is  not  transferred  till  the^  goods  are  removed,  and 
they  are  not  covered  in  the  process  of  removal,  being  then  neither 
in  the  old  nor  in  the  new  place  (c) ;  for  the  assent  does  not  turn  the 
policy  pro  tempore  into  a  vovage  policy,  and  the  risk  of  removal  is 
on  the  assured  or  his  carrier  according  to  the  terms  of  the  con- 
tract of  carriage. 

No  protection  until  complete  removal. — Only   one   risk  is 
[*  127]  contemplated,  except  by  special  ^stipulation.     So  assent  to 
transfer  will  not  amount  to  a  contract  to  covtr  goods  in 
both  places  until  goods  to  the  full  amount  insured  have  been  re- 
moved (d). 

On  this  it  may  be  observed — 

M'Clurev.  Lancashire  discussed. — 1.  That  if  the  removal  is  not 
completed  and  the  risk  is  of  the  same  character  in  both  places,  the 
insurers,  by  their  assent  to  the  transfer,  relieve  themselves  from 
liability  as  to  either  the  part  transferred  or  that  which  is  untrans- 
ferred,  though  it  would  seem  that  the  very  object  of  their  assent 
was  to  continue  their  liability  in  such  an  event. 

2.  That  though  to  hold  otherwise  would  be  to  make  the  insurers 
liable  to  a  risk  in  two  places,  the  risk  would  be  of  the  same  char- 
acter in  each  place,  and  the  policy  would  only  bo  divided  into  two 
smaller  policies  at  the  same  rate  on  like  risks ;  and  if  the  liability 
were  held  to  exist  in  both  places  it  would  work  no  unfairness,  since 
it  would  cover  goods  on  their  arrival  at  the  new  place,  and  until 
goods  to  the  value  within  the  policy  had  there  arrived  would  con- 
tinue on  goods  in  the  old  place  to  an  amount  equal  to  the  balance 
not  at  risk  in  the  new  place. 

3.  That  it  was  enough  in  3f  duress  Case,  for  the  purpose  of  the 
decision,  to  say  that  goods  to  the  full  value  covered  by  the  policy 
/had  been  transferred. 

Sometimes  policies  are  issued   covering   property  not  only  in 


Noad  v.  Provincial,  &c.,  Co.,  18  U.  C.  (Q.  B.)  584. 

Ktmzz".  v.  American  Exchange  Fire,  41  N.  Y.  (2  Hand.)  412.     White 

j  67  Maine  01,  '2  Am.  Rep.  22. 
(d)  M'Clurc  v.  Lancashire,  6  Ir.  Jur.  N.  S.  68. 
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warehouses,  but  in  transit  through  the  streets,  within  limits  denned 
or  undefined  (e). 

American  case.      Wearing  apparel. — A  policy  on  the  goods  in  a 
dwelling-house,  and  covering  wearing  apparel,  has  been  held  in 
Iowa  to  protect  the  assured  against  loss  by  its  destruction 
or  injury  ^whilst  it  is  being  worn(/).   This,  however,  would  [*  128] 
seem  to  be  wrong,  because  the  risk  accepted  under  a  fire 
policy  is  essentially  local,  and  depends  upon  the  structure  and 
conditions  of  the  building  in  which  the  goods  insured  are  con- 
tained (</). 

Horses,  &c. — It  has  also  been  held  in  America  that  description  of 
horses,  or  stock  or  vehicles  (A),  as  kept  in  a  certain  place,  does  not 
preclude  from  recovery  if  they  are  injured  elsewhere,  by  a  risk  in- 
sured against. 

Chattels  outside  place  where  insured  not  covered. — It  has  been  held 
in  Ireland  that  when  locomotive  chattels,  such  as  agricultural  im- 
plements, carts,  &c.,  are  insured  in  a  certain  place  the  owner  can- 
not recover  for  them,  if  they  are  burnt  outside  the  limits  of  the 
place  named  (i).  They  are  insured  only  whilst  in  the  specified 
place,  and  while  out  in  the  fields  or  elsewhere  are  at  owner's  risk. 
But  on  return  to  the  specified  place  the  risk  re-attaches. 

Place  not  mentioned,  goods  protected  anywhere. — But  an  insurance  on 
such,  generally  without  mention  of  place,  would  cover  them  where- 
ever  burnt. 

Removal  of  property  insured. — The  American  Courts  seem  to  a  cer- 
tain extent  at  variance  with  each  other  on  the  subject  of  removal. 
The  r.ule  generally  adopted  is  this:  "Temporary  removal  of  prop- 
erty, occasional  or  habitual,  in  pursuance  of  a  use  which  is  a  cer- 
tain necessary  consequence  arising  from  the  character  of  the  prop- 
erty, without  any  change  in  the  ordinary  place  of  keeping,  will  be 
no  defence  to  an  action  on  the  policy  "  (&). 

In  view  of  this,  the  words  "  contained  in  "  have  *been  in-  [*  129] 
terpreted  with  reference  to  the  nature  of  the  property  to 
which  they  are  applied ;  and  it  has  been  held  that  a  carriage  in- 
sured, as  contained  in  a  certain  stable,  but  burnt  while  away  for 
repairs,  was  at  insurer's  risk  (I). 

(e)  Fair  child  v.  Liverpool  and  London,  51  N.  Y.  65.  Merrick  v.  Germania, 
54  Penn.  St.  27 

(/)  Languevillev.  Western  Insurance  Co.,  51  Iowa  533  (1879),  33  Am.  Rep. 
146.  Noyes  v.  North-Western  Ins  Co.,  54  Am.  Rep  631. 

(a)  Pearson  v.  Commercial  Union,  1  App.  Gas.  505,  45  L.  J.  C.  P.  761,  36  L. 
T.  N.  S.  445,  24  W.  R,  951,  and  per  Cooley,  C.  J.,  in  English  v.  Franklin  Fire 
Co.,  54  Am.  Rep.  377. 

(h)  M'Clure  v.  Gerard  Fire  and  Marine,  43  Iowa  349,  22  Am.  Rep.  249,  and 
cases  there  cited. 

(i)  Gorman  v.  Hand-in- Hand,  I.  R.  1 1  C.  L  224. 

(k)  Lyons  v.  Providence  Washington  Co.,  43  A.  M.  Rep.  34  note. 

(1)  See  London  and  Lancashire  Co.  v.  Graves  43  Am.  Rep.  34  note,  and  other 
cases  there  cited  See  also  Pearson  v.  Commercial  Union,  ubi  supra.  Noyes  v. 
North-  Western  Lis.  Co.,  54  Am.  Rep.  631. 
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To  what  extent  the  risk  is  taken. — The  liability  of  the  insurer  is 
limited  to  the  amount  for  which  the  premium  is  paid,  but  the  ob- 
ligation incurred  is  not  to  pay  the  whole  sum,  but  only  the  damage 
done  by  the  peril  insured  against,  not  exceeding  the  sum  insured. 
The  insurer,  if  property  is  under-insured,  cannot,  independently 
of  special  agreement,  insist  on  paying  only  a  sum  bearing  the 
same  ratio  to  the  damage  as  the  amount  insured  bears  to  the  full 
value  of  the  property  insured  (m).  This  would  be  penalizing  a  man 
for  under-insurance. 

Proportion  payable  where  under-insurance. — Where,  however,  by  a 
fire  policy  £500  was  insured  on  twelve  months'  rent  of  buildings, 
such  insurance  to  cover  the  rent  of  the  buildings  from  the  time  of 
fire  until  reinstatement,  and  in  the  proportion  which  the  period  of 
untenantableness  should  bear  to  the  term  of  rent  insured  not  ex- 
ceeding twelve  months'  rent,  and  the  buildings  were  damaged  by 
fire  and  remained  untenantable  for  some  months,  it  was  held  by 
the  Court  of  Session  in  Scotland  (dubitante  Lord  Rutherford  Clarke) 
that  the  insured  could  only  recover  an  amount  bearing  the  same 
proportion  to  £500  as  the  period  of  untenantableness  bore  to  twelve 
months  (n). 

'  Voluntary  self-destruction,  and  death  as  the  result  of  crime. — The  in- 
surer may  take  a  risk  of  death  by  any  cause  other  than  by  sentence 
of  law,  self-destruction  in  a  sane  mind,  or  the  consequences  of  some 
criminal  violation  of  law.  If  death  ensue  from  any  of  these 
[  *130]  *causes,  the  insurer  is  not  liable,  since  it  is  contrary  to  the 
policy  of  the  law,  in  such  case,  to  allow  the  insurance 
money  to  be  recovered  (o).  Thus,  it  has  been  held  that  where 
death  resulted  from  an  operation  unlawfully  performed  to  procure 
abortion  the  insurers  were  not  liable  (p).  And  the  same  has  been 
held  in  America  where  the  assured  was  accidentally  killed  in  a 
melte  caused  by  his  assaulting  another  person  (g).3  There  must  be 
some  relation  between  the  violation  of  law  and  the  death  to  make 
good  the  insurer's  defence,  i.  e.,  the  death  must  be  directly  con- 
nected with  the  criminal  act  (r).  Under  this  principle  will  fall  the 
cases  just  mentioned,  and  also  death  by  duelling  (s),  in  a  prize 
fight  (0,  or  any  unlawful  sport  (u). 

(m)  Thompson  v.  Montreal,  &c.,  Co.,  6  U.  C.  (Q.  B.)  319. 

(n)  Buchanan  v.  Liverpool  London,  and  Globe,  11  C.  S.  C.  (4th  series)  1032, 
21  Sc  L.  R.  696. 

(o)  Amicable  v.  Holland,  2  Dow  &  Cl.  1,  4  Bligh  N.  S.  194,  per  Brougham.  C., 
reversing  Holland  v.  Disney,  8  Russ.  351. 

(p)  horn  v.  Anglo- Australian,  :J0  L.  J.  Ch.  511  4  L  T.  N.  S.  143,  9  W.  R. 
•lur.  X.  S.  «,;;;.  //afch  v<  Mutual  Beneficial  Life.  21  Am.  Rep.  541. 
Bradley  v.  Beneficial  Life,  (>  Am.  Rep.  115,  45  N.  Y.  422. 

(q)  Murray  v.  New  fork  Co  ,  48  Am  Rep.  658. 

Jr)  Bradley  v.  Mutual  Co  ,  46  N.  Y.  422. 
»)  Per  Tindal,  C  J.,  Borrodaile  v.  Hunter,  5  Scott  N.  R.  418.  12  L.  J.  C.  P. 
M.  &  S.  639,  7  Jur.  443. 

(0  Murray  v.  New  York  Co.,  96  N   Y.  614,  48  Am.  Rep.  661. 
(u)  Travellers  Co.  v.  leavers,  19  Wallace  (U.  S.)  631. 
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Where  a  policy  contained  a  proviso  that  in  case  the  assured 
should  die  by  his  own  hands,  or  by  the  hands  of  justice,  the  policy 
should  be  void,  the  assured  threw  himself  into  the  Thames  and 
was  drowned;  and  the  jury  having  found  that  he  did  so  voluntary, 
knowing  that  he  should  destroy  his  life,  but  without  being  able  to 
judge  between  right  and  wrong,  it  was  held  that  the  policy  was 
avoided,  as  the  proviso  included  all  acts  of  voluntary  self-destruc- 
tion (a;). 

Suicide. — In  Borrodaile  v.  Hunter,  Erskine,  J.,  said  that  to  come 
within  the  proviso  the  act  of  self-destruction  should  be  the  volun- 
tary and  wilful  act  of  a  man  having  at  the  time  sufficient 
powers  of  mind  and  reason  *to  understand  the  physical  [*131] 
nature  and  consequences  of  such  act,  and  having  at  the 
time  a  purpose  and  intention  to  cause  his  own  death  by  that  act; 
and  that  the  question  whether  at  the  time  he  was  capable  of  un- 
derstanding and  appreciating  the  moral  nature  and  quality  of  his 
purpose  is  not  relevant  to  the  inquiry  further  than  as  it  might  help 
to  illustrate  the  extent  of  his  capacity  to  understand  the  physical 
character  of  the  act  itself. 

Suicide  while  insane. — Where,  however,  there  is  no  provision  in 
the  policy  that  it  should  be  void  if  the  party  whose  life  is  insured 
should  die  by  his  own  hands,  &c.,  the  policy  will  not  be  avoided  by 
his  destroying  himself  while  in  a  state  of  mental  derangement  (s). 

Life  taken  by  assured. — If  the  life  on  which  the  policy  is  granted 
be  taken  by  the  person  who  would  otherwise  receive  the  insurance- 
money,  insurers  are  discharged,  and  the  money  cannot  be  recov- 
ered from  them  (Q. 

Insurance  by  Friendly  Society. — Elaborate  precautions  are  taken  in 
the  Friendly  Societies  Act,  1875,  to  prevent  child-murder  with  a 
view  to  the  profit  to  be  made  out  of  the  burial  club  payments  (u). 

(x]  Borrodaile  v.  Hunter,  5  M.  &  G.  639,  7  Jur.  443,  5  Scott  N.  R.  418,  12  L. 
J.  C.  P.  225.  Stormontv.  Watterloo,  &c.,  Co.,  1  F.  &.  F.  22.  Schultze  v.  In- 
surance Co.,  48  Am.  Rep.  676. 

(*)  Horn  v.  Anglo-Australian  Insurance  Co.,  4  L.  T.  N.  S.  142,  30  L.  J.  N. 
S.  Ch.  611,  9  W  R.  359,  7  Jur.  N.  S.  673.  Brestead  v.  Farmers,  8  N.  Y.  299. 
Dufaur  v.  Professional  Life  Assurance  Co.,  25  Beav.  602,  27  L.  J.  Ch.  817,  32 
L.  T.  25,  4  Jur.  N.  S.  841.  Vyse  v.  Wakefteld,  6  M.  &  W.  44'3.  Moore  v.  Wool- 
sey,  4  Ell.  &  B.  243,  24  L.  J.  Q.  B.  40,  24  L.  T.  155,  3  W.  R.  66,  1  Jur.  N.  S. 
46b.  Pritchard  v.  Merchants'  and  Tradesmen's  Life  Insurance  Co.,  27  L.  J.  C. 
P.  169,  3  C.  B.  N.  S  622,  30  L.  T  318,  6  W.  R.  340,  4  Jur.  N.  S.  307.  Wain- 
•wright  v.  Bland,  1  Moo.  &  Rob.  480,  1  M.  &  W.  32,  5  L  J  N  S.  Ex.  147.  Man- 
hattan Life  'Co.  v.  Broughton,  109  U.  S.  (2  Davis)  126,  where  the  authorities, 
English  and  American,  are  discussed. 

(t)  Prince  of  Wales  Insurance  Co.  v.  Palmer,  25  Beav.  605  ;  but  see  Arm- 
strong v.  Mutual  Life,  20  Blatch.  (U.  S.)  493. 

(u)  Thus  a  conviction  for  not  properly  tending  children  and  giving  them  im- 
proper and  insufficient  nourishment  would  probably  debar  from  recovery  of  the 
burial  club  provision. 

3  A.,  by  a  show  of  force  and  threats  to  rob  obtained  a  sum  of  money  from  a 
public  building,  and  was  shot  and  killed  while  escaping.  Held,  that  he  did  not 

die  while  violating  any  law"  within  the  meaning  of  a  clause  in  an  insurance 
policy  on  his  life.  Griffin  v  Western  Mut.  Benevolent  Assn.,  20  Neb-  620. 
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The  total  amount  payable  on  the  death  of  a  child  under 
[*  132]  five  from  however  many  insuring  societies  may  *not  exceed 
£6,  and  of  a  child  between  five  and  ten  may  not  exceed 
£10  (x). 
The  insurance  money  is  payable  (under  penalty)  only — 

(1)  To  the  parent  or  personal  representative  of  the  parent. 

(2)  On  production  of  a  certificate  of  death  written  upon  and 
marked  in  a  particular  way  by  the  registrar  so  as  to  confine  its  use 
to  an  insurance  society  (y). 

The  registrar  may  not  grant  a  certificate  to  obtain  an  amount  in 
excess  of  that  above  limited,  nor  without  a  certificate  as  to  the 
cause  of  death  from  a  coroner  or  registered  medical  man,  and  the 
insuring  societies  are  bound  to  inquire  whether  any  and  what  sums 
of  money  have  been  paid  on  the  same  death  by  other  societies. 

Children  over  ten  are  not  protected  by  the  Act.  And  its  pro- 
visions appear  inadequate  for  the  purposes  for  which  they  were  in- 
tended. It  seems  desirable  that  some  change  should  be  made, 
casting  upon  the  insurers  the  duty  of  paying  the  funeral  expenses 
and  no  more.  If  this  were  done,  the  prospect  of  profit  which  now 
leads  to  the  crime  of  child  murder  would  be  taken  away. 

Meaning  of  "  commit  suicide." — The  words  "commit  suicide  "  have 
been  held  to  include  all  acts  of  voluntary  destruction,  whatever  the 
state  of  mind  of  the  assured  (z).4  But  these  cases  turn  on  the  in- 
terpretation of  express  words,  by  which  the  insurer  seeks  to  limit 
the  risk  which  he  will  take,  and  he  is  the  sole  judge  of  what  risk 
he  will  take  (a).  If  the  word  suicide  be  used,  but  the  act  caus- 
ing death  be  not  voluntary,  and  the  assured  did  not  know 
[*  133]  *what  he  was  doing,  the  act  is  within  the  risk  (6).  If  noth- 
ing is  said  in  the  policy  about  suicide,  the  insurer  is  liable, 
unless  felo  de  se  is  proved  (c).  Proof  lies  on  the  insurer,  and,  if 
the  death  is  explicable  in  two  ways,  the  presumption  is  against 
suicide  (d).  American  view. — But  if  it  is  clear  that  a  man  .died  by 
his  own  hands,  the  American  Courts,  though  they  follow  Tindal, 
C.  J.  (e),  in  his  opinion  that  dying  by  his  own  hands  and  suicide 
are  synonymous  terms,  hold  that  the  policy  will  be  void  unless  the 

(x)  38  &  ^9  Viet,  c  60,  s.  28  (1). 

(y)  38  &  39  Viet  c.  GO,  s.  28  (2). 

(z)  Cliftv.  Schwabe,  3  C.  B  437,  2  C.  &  K.  134,  17  L.  J.  C.  P.  2,  7  L.  T.  342. 

(a)  Borrodaile  v.  Hunter,  6  M.  &  G.  639,  12  L  J.  C.  P.  225,  7  Jur.  443,  5 
Scott  N.  R.  418,  per  Maule,  J.  Cooper  v.  Massachusetts,  3  Am.  Rep.  451  and 
notes. 

(6)  Stormont  v.  Waterloo  Co.,  1  F.  &  F.  22. 

(c)  Horn  v.  A  nylo- Australian,  30  L.  J.  Ch.  511,  4  L.  T.  N.  S.  143,  9  W.   R. 
859,  7  Jur.  N.  8.  673.     Dufaur  v.  Professional  Life  Co.,  25  Beav.  602,  27  L.  J. 
Ch.  817,  32  L.  T.  25,  4  Jur.  N.  S.  841. 

(d)  MaJUory  v.  Travellers  Co  ,  7  Am.  Rep.  410,  47  N.  Y.  552. 
(«)  BorrooaiU  v.  Hunter,  ubi  sup. 

4  Th«-  in.-ured  hung  himself  while  insane.  Company  held  liable.  Accident  Ins. 
Co.  v.  Crandal,  120  U.  S.  527.  During  dementia,  induced  by  softening  of  the 
brain,  insun-d  ^hot  himself.  Company  held  liable.  Keels  v.  Mutual  Reserve 
Fund  Assn.,  29  Fea.  Rep.  198. 
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deceased  was  so  insane  as  to  be  unconscious  that  the  act  he  was 
doing  would  cause  his  death,  or  unless  he  committed  it  under  the 
influence  of  some  insane  and  irresistible  impulse  (/).  Some  policies 
are  drawn  to  exclude  risk  of  suicide  whatever  the  state  of  the  man's 
mind,  without  considering  the  question  of  his  responsibility  (#).  In 
others  provision  is  made  for  return  of  premiums  in  case  of  suicide  (h). 

Volunteer  and  assignee  in  bankruptcy  can't  recover  where  suicide. — 
Where  a  contract  of  insurance  is  held  void  on  grounds  of  public 
policy,  as,  for  example,  in  a  case  of  felo  de  se,  neither  the  assignee 
under  a  voluntary  assignment,  nor  the  assignee  in  bankruptcy  of 
the  assured,  can  recover  thereon  (i). 

Usual  condition  in  case  of  suicide  whilst  insane. — Policies  usually 
provide  that  in  cases  of  suicide  during  insanity  the  policy  shall  not 
be  paid  in  full  but  treated  as  surrendered,  and  the  surrender  value 
thereof  paid  to  the  personal  representatives  or  other  beneficiaries 
named  therein.  By  this  means  substantial  justice  is 
*done  (and  all  possible  motive  for  suicide  as  a* means  of  [*  134] 
•provision  for  one's  family  removed  (j)  ),  since  the  insurer 
avoids  having  his  risk  increased  by  the  acceleration  of  death  in 
such  a  manner  by  treating  such  an  event  as  resignation  of  the 
utmost  benefit  derivable  from  the  policy,  and  the  representatives  of 
the  assured  and  his  estate  are  not  deprived  of  the  benefit  of  the 
policy  so  far  as  it  was  earned  by  payment  of  premiums. 

Clause  tfiat  assignment  for  value  not  avoided  by  suicide  of  assignor. — 
Policies  generally  contain  another  clause  avoiding  them  ''if  the 
life  assured  die  by  his  own  hands,  the  hands  of  justice,  by  duelling, 
or  by  suicide;  but  if  any  third  party  have  acquired  a  bond  fide  in- 
terest therein,  by  assignment  or  by  legal  or  equitable  lien  for  a 
valuable  consideration,  or  as  security  for  money,  the  insurance 
thereby  effected  shall  nevertheless  be  valid  and  of  full  effect." 
The  expression  "any  third  party  "  will  not  be  construed  to  mean  a 
person  who,  by  operation  of  law,  becomes  the  assignee  of  the  estate 
of  the  man  whose  life  is  insured  as  a  mere  personal  or  legal  repre- 
sentative to  collect  and  administer  the  estate.  He  is  not  a  third 
party  in  the  true  sense  of  the  term.  He  is  a  person  invested  with 
certain  powers  to  distribute  the  estate  according  to  justice  and 
equity ;  even  if  he  be  a  third  party  he  is  not  one  who  has  the  policy 
vested  in  him  for  a  valuable  consideration  (F).  Reason  for  clause. — 

(/)  Van  Zandt  v.  Mutual  Ben.  Life,  14  Am.  Rep.  245.  Brestead  v.  Farm- 
ers, 8  N.  Y.  2'99,  discussing  all  English  cases  to  1853,  approved  in  Manhattan  Co. 
v.  Broughton,  109  U.  S.  (2  Davis)  121. 

(g)  Bigelow  v.  Berkshire,  19  Am.  Rep.  628  n.,  93  U.  S.  (3  Otto)  284. 

(h)  Stormont  v.  Waterloo  Co.,  1  F.  &  F.  22. 

(i]  Amicable  v.  Bolland,  4  Bligh  N  S.  194,  2  Dow  &  Cl.  1.  But  see  Moorev. 
Woolsey,  4  E.  &  B.  243,  24  L.  J.  Q  B.  40,  1  Jur.  N.  S.  468,  24  L.  T.  155,  3  W. 
R  66. 

(j}  Lotingav.  Commercial  Union  Ins.  Co.,  vide  the  Times,  5  Dec.  1884. 

(A?)  Jackson  v.  Forster,  29  L.  J.  Q  B.  8  per  Cockburn,  C.  J.,  1  E.  &  E.  463, 
33  L  T.  290,  7  W.  R  202.  578.  Moore  v.  Woolsey,  4  E.  &  B.  243,  24  L.  J.  Q. 
B.  40,  1  Jur.  N.  S.  468,  24  L.  T.  155,  3  W.  R.  66. 
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In  this  case  Cockburn,  C.  J.,  said:  "I  think  it  may  be  safely  taken 
for  granted  that  the  reason  why  insurance  companies  on  insuring  a 
life  provide  that  in  the  event  of  the  violent  death  of  the  person  as- 
sured, by  his  own  hands  or  by  the  hands  of  an  executioner,  they 
shall  not  be  obliged  to  pay,  is  that  they  insure  upon  the  calculation 
of  the  average  duration  of  human  life.  Were  it  not  for  this  clause 
a  party  might  insure  for  the  benefit  of  those  who  are  to 
[*  135]  come  after  him,  intending  all  the  *time  to  put  an  end  to 
his  life  (I).  On  the  other  hand,  if  policies  were  liable  to  be 
defeated  by  such  a  death  under  every  state  of  things,  one  great  in- 
ducement to  persons  to  insure,  namely,  the  possibility  of  disposing 
of  their  policies,  if  expedient,  would  be  taken  away.  Therefore  a 
sort  of  compromise  has  been  made.  The  company  protect  them- 
selves against  any  such  abridgment  of  life;  but  they  say  if  the 
policy  has  been  parted  with  for  a  valuable  consideration,  the  for- 
feiture shall  not  take  effect"  (m).  Loan  by  company  to  assured. 
Policy  containing  such  clause. — If  the  policy  contain  such  a  clause, 
and  the  assured  borrows  money  of  the  company  on  mortgage  of 
other  property  and  deposits  the  policy  as  collateral  security,  and 
subsequently  commits  suicide  under  temporary  insanity,  the  com- 
pany and  the  assured  will  stand  in  the  same  position  as  if  the 
policy  were  mortgaged  to  a  third  person,  and  therefore  the  com- 
pany will  come  within  the  exception  in  the  clause,  and  the  policy 
will  be  valid  to  the  extent  of  the  mortgage  debt,  which  will  be  con- 
sidered satisfied  so  far  as  policy-moneys  extend  (n).  It  seems  also 
that  if  the  mortgagor's  representative  had  redeemed  the  mortgage 
from  other  sources  he  would  be  entitled  to  recover  on  the  policy 
for  the  benefit  of  the  mortgagor's  estate ;  for  Wood,  V.  C.,  said,  "The 
object  of  the  condition  is  to  increase  the  value  of  the  policy  to  the 
holder,  i.  e.,  in  the  first  place,  to  the  assured;  and  I  do  not  see  how 
I  can  hold  that  in  the  absence  of  fraud  the  estate  of  the  assured 
is  to  be  deprived  of  the  benefit  intended  to  be  given  him  by  the 
exception,  merely  because  the  mortgage  happens  to  be  fully  se- 
cured "  (o). 

[*  136]  *  Policy  under  Married  Women's  Property  Acts. — Where  a 
policy  has  been  issued  under  the  Married  Women's  Prop- 
erty Acts,  1870  and  1882,  it  would  seem  to  be  avoided  by  suicide  of 
the  assured  in  the  same  way  as  any  other  policy ;  because  if  a  man 
is  thus  allowed  to  provide  for  his  family  in  the  event  of  suicide,  one 

(I)  Suicide  in  a  sane  mind  would  avoid  the  policy.  Hornv.  Anglo-Australian, 
Ac.,  30  L.  J.  Ch.  511,  per  Wood,  V.  C.,  reported  also  4  L.  T.  N.  S.  142,  7  Jur. 
N.  8.  673,  0  W.  R.  869. 

(m)  Per  Cockburn,  C  J  ,  Jackson  v.  Foster,  supra. 

(n)  White  v  British  Empire,  &c.,  Co  ,  L.  R  7  Eq.  394,  38  L.  J.  Ch.  5.°,,  17 
W.  R.  26,  19  L.  T.  N.  S.  306.  Cook  v.  Black,  1  Hare,  390,  6  Jur.  164,  11  L.  J. 
Ch.  268. 

(o)  Solicitors  and  General  Life  &c.,  Co.  v.  Lamb,  2  De  G.  J.  &  S.  251,  1  H. 
&  M.  716,  83  L.  J.  N.  S.  Ch.  426.  12  W.  R.  941,  10  L.  T.  N.  S.  702,  10  Jur.  N. 
8.  739,  4  N.  R.  318,  followed  in  City  Bank  v.  Sovereign  Life  Insurance  Co.,  32 
W.  R.  667. 
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restraint  against  self-destruction  is  removed,  and  he  might  effect 
such  an  insurance,  intending  all  the  while  to  terminate  his  exist- 
ence. Suicide  in  this  as  much  as  in  any  other  case  is  a  risk  not 
taken  into  account  or  insured  against  by  the  insurance  office. 

" Die  by  own  hands" — An  assured  effected  a  policy  on  his  own 
life,  in  which  was  a  proviso  avoiding  the  same  if  the  assured  should 
"die  by  his  own  hands;"  and  he  assigned  the  policy  to  trustees  of 
a  settlement  and  covenanted  with  them  to  pay  the  premiums,  and 
to  "do  and  perform  all  such  acts,  matters,  and  things  as  should  be 
requisite  for  keeping  the  policy  on  foot."  Effect  of  suicide  on  covenant 
to  keep  policy  on  foot. — The  assured  afterwards  drowned  himself 
whilst  insane,  and  in  an  action  against  the  insurers  the  Court  held 
the  policy  avoided,  and  also  that  the  trustees  were  not  entitled 
under  the  covenant  to  recover  the  money  from  the  estate  of  the  as- 
sured 


(p]  Dormay  v.  Borrodaile,  11  Jur.  231,  379,  5  C.  B.  380,  10  Beav.  335,  9  L. 
16  L.  J.  Ch.  337. 


(P)  - 
?.  449, 
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[*137]  ^CHAPTER  V. 

GENERAL  INQUIRIES  MADE  BY  INSURERS. 

IN  life  insurance  the  inquiries  made  by  insurers  go  to — 

1.  The  age  of  the  applicant.1    This  is  important  with  regard  to 
the  average  duration  of  human  life.     But  there  may  be  other  cir- 
cumstances tending  to  show  that  the  life  will  be  of  more  or  less 
than  average  duration. 

2.  His  family  history,  as  giving  a  clue  ab  extra  to  his  probable 
constitution  and  prospect  of  longevity.     Under  this  head  questions 
are  usually  asked  as  to  his  parents,  grand-parents,  and  brothers  and 
sisters,  and  what  diseases,  if  dead,  they  died  of. 

3.  The  personal  health,  present  and  past,  of  the  applicant,  in- 
cluding therein  his  constitutional  history. 

4.  His  moral  history,  including  therein  his  habits  of  life  past  and 
present.    Under  this  are  included  questions  as  to  steadiness  and 
sobriety,8  and  whether  a  man  is  married  or  not  («). 

5.  His  geographical  position.8     Cceteris  paribus,  insurance  rates 
would  be  higher  in  an  earthquake  district  of  Southern  America 
than  in  Great  Britain.     Besides  this,  climate  is  an  element  in  the 
risk  both  generally  and  in  respect  of  the  peculiar  constitution  of 
individuals,  as  certain  climates  are  apt  to  be  fatal  to  men  of  certain 
nationalities,  constitution,  and  habits. 

6.  His  occupation.  Some  trades  and  occupations  are 
[*  138]  more  hazardous  than  others,  e.  #.,a  soldier's  than  *a  farmer's 
a  sailor's  than  a  landsman's.  And  where  there  is  no  ap- 
parent difference  in  risk,  the  statistical  tables  show  a  longer  average 
of  life  in  one  profession  than  in  another,  and  insurance  companies 
for  the  purposes  of  their  business  make  close  investigation  of  the 
Registrar-General's  returns.  Moreover,  in  accident  insurance  lia- 
bility to  injury  varies  very  greatly  with  the  occupation  irrespective 
of  its  healthiness  or  unhealthiness. 

(a)  Vide  Jeffries  v.  Union  Mutual  Co.,  1  McCrary  (U.  S.  Circ.  Ct.)  114. 

1  False  representation  as  to  age  rendered  contract  invalid.     Sweet  v.  Citizen's 
Mut.  Relief  Society,  78  Me.  641. 

2  If  company  accepts  premiums  after  notice  of  change  in  habits,  policy  is  not 
rendered  void.     Phcenix  Life  Ins.  Co.  v.  Paddin,   120  U.  S.  Ib3.     Pomeroy  v. 
JM-,/  Mountain  Ins.  Co.,  9  Col.  295. 

3  Accepting  proofs  of  death    and  promising  payment,   company  may  waive 
right  to  claim  forfeiture  because  assured  went  into  torrid  zone      Cotton  States 
Ufe  Ins.  Co.  v.  Edwards,  74  Ga.  220. 

4  Change  in  occupation  avoided  policy.    Northwestern  Mut.  Life  Ins.  Co.  v. 
Amerman,  119  111.  829. 
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» 

Full  and  fair  disclosure  is  required  by  good  faith  from  the  as- 
sured on  all  these  points  and  on  any  others  inquired  of  by  the  in- 
surer, and  on  all  if  any  other  matters  within  the  knowledge  of  the 
assured  and  material  to  the  risk  (6). 

Questions  as  to  misrepresentation  and  concealment  by  the  assured 
rarely  arise  on  life  policies,  owing  to  the  usual  procedure  in  effect- 
ing them;  for  the  business  of  insurance  is  now  reduced  to  a  scien- 
tific routine,  and  a  series  of  carefully  drawn  questions  are  put  to 
the  applicant,  and  the  truth  of  his  answers  is  vouched  and  agreed 
by  him  to  constitute  the  basis  of  the  contract,  or  incorporated  by 
reference  or  otherwise  in  the  policy ;  in  other  words,  the  facts  so 
stated  are  said  to  be  warranted  (c) 

Such  warranty  preludes  all  dispute  as  to  the  materiality  of  the 
questions  put,  but  does  not  constitute  the  sole  obligation  of  the  ap- 
plicant— since  non-disclosure  of  material  facts,  not  coming  within 
the  terms  of  the  warranted  declaration,  will  bar  recovery  on  the 
policy  as  effectually  as  breach  of  warranty.  The  object  of  the  pro- 
cedure above  stated  is  to  prevent  issues  being  raised  as  to  the  ma- 
teriality of  this  or  that  fact,  at  a  date  which  in  all  human  probabil- 
ity will  be  long  subsequent  to  the  grant  of  the  policy,  and  when, 
possibly,  every  party  to  the  transaction,  or  competent 
^witness  thereto,  will  be  as  dead  as  the  person  on  whose  life  [*  139] 
it  was  made. 

Age. — 1.  Age  will  be  admitted  by  insurers  if  satisfactory  proof 
be  furnished  by  birth  or  baptismal  certificate.  If  not  admitted  but 
warranted,  strict  proof  is  necessary  that  the  age  is  exactly  as  war- 
ranted (a). 

Personal  health  present  and  past. — 3.  A  man  is  not  bound  under 
the  question  as  to  other  facts  material  to  the  risk,  or,  in  the  absence 
of  questions,  to  disclose  anything  as  to  his  present  or  past  health, 
which  has  not  had  and  is  not  by  its  nature  calculated  to  have  a 
steady  and  continuous  effect  towards  shortening  his  life  (6).  IJut 
predisposition  to  a  disease  medically  known  to  have  such  effect 
must  be  disclosed,  as  also  previous  attacks  of  such  disease  (c).  The 
same  rules  apply  as  to  answering  questions  regarding  serious  ill- 
ness, or  injury  (d).  In  answering  this  question,  honest  belief  in  the 
truth  of  the  answer  is  all  that  is  required  (e),  unless  the  truth  of  the 

(6)   Vide  cap.  vii.,  on  Misrepresentation. 

(c)    Vide  cap.  vi ,  on  Warranty. 

.  (a)  Cazenove  v  British  Equitable,  G  C.  B.  N.  S.  437,  29  L.  J.  C.  P.  160,  1  L, 
T.  N.  S.  484,  5  Jur.  N  S.  1309,  8  W.  R.  243.  See  also  Westropp  v.  Bruce,  Batty 
(Ir.  K.  B  )  155,  206.  Life  Association  of  Scotland  v.  Foster,  11  C.  S.  C.  (3rd 
series)  351. 

(b)  Watson  v.  Mainwaring,  2  Park  Ins.  650,  4  Taunt  763. 

(c)  Morrison  v.  Muspratt,  4  Bling  60. 

(d) .  Connecticut  Co.  v.  Moore,  6  App.  Gas.  644.  See  New  York  Insurance  Co. 
v.  Flack,  3  Maryland  341,  and  Ins.  Co.  v.  Wilkinson,  13  Wall.  (U.  S.)  222,  for 
criterion  of  seriousness. 

(e)  Jones  v.  Provincial,  3  C.  B.  (N.  S  )  65,  £6  L.  J.  C.  P.  272,  3  Jur.  N.  a 
1004,  5  W.  R.  885.  Thomson  v.  Weems,  9  App.  Cas.  671. 
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statement  is  warranted,  in  which  case  the  untruth,  without  any 
moral  guilt,  avoids  the  insurance.  If  a  man  does  not  know  that 
certain  complaints  which  he  has  had  come  within  the  scope  of  the 
inquiry,  the  insurer  must  suffer  for  his  ambiguity  (/),  and  his  war- 
ranties do  not  extend  to  latent  and  unknown  disease. 

A  disease  requiring  confinement  has  been  held  to  be  one  calling 

for  the  attendance  of  a  physician  (0). 

[*  140]  "A  local  disease"  has  in  one  American  case  been  *held 
to  include  the  tubercle  as  a  matter  of  law  (h).  But  usually 
the  American  Courts  leave  any  question  where  there  is  doubt  as  to 
the  disease  being  local  or  general  to  the  jury.  English  cases  are 
rare,  owing  to  the  arbitration  clauses  contained  in  policies. 

Particular  diseases. — Particular  diseases  must  in  any  case  be  dis- 
closed if  material.  The  insurers  ask  specific  questions  as  to  certain 
diseases,  such  as  scrofula,'msanity,  epilepsy,  fits,  lung  disease,  heart 
disease,  rheumatism,  gout,  and  even  dyspepsia,  but  they  add  gen- 
eral words  to  bring  to  the  applicant's  notice  the  need  of  disclosing 
complaints  material  to  be  known  for  settling  the  premium  or  tak- 
ing the  risk.  A  general  question  asking  whether  the  applicant  ever 
had  any  other  illness,  local  disease,  or  personal  injury  has  been  de- 
scribed as  embarrassing,  and  one  which  could  hardly  be  expected 
to  be  answered  with  strict  and  liberal  truth ;  for  a  man  of  mature 
age  cannot  reasonably  be  expected  to  recollect  and  disclose  every 
illness,  however  slight,  or  every  personal  injury  consisting  of  a  con- 
tusion, cut,  or  blow,  which  he  might  have  suffered  from  in  the 
course  of  his  life;  and  such  a  question  must  be  read,  to  make  it 
reasonable,  with  some  limitation  and  qualification  as  referring  only 
to  indisposition  of  a  somewhat  severe  or  serious  character  (i). 

Afflicted  with  fits. — Afflicted  with  fits  means  constitutionally  liable 
to  them,  e.  g.,  epileptic  (j),  but  even  if  the  words  "  epileptic  or  other 
fits"  be  used,  fainting  fits  are  not  included  (k). 

American  cases  distinguish  from  this  the  question,  "Have  you 
ever  had  fits?"(0. 

Afflicted  with  gout. — A  man  may  honestly  say  "No"  to  the  ques- 
tion whether  he  had  gout,  though  to  a  doctor  it  would  be 
[*  141]  *clear,  from  symptoms  not  felt,  or  if  felt  not  understood,  by 
the  life  that  the  gout  was  flying  about  his  system  (m). 

Spitting  of  blood. — Only  what  is  the  result  of  the  diseases  called 
spitting  of  blood  need  be  specified,  i.  e.,  bringing  blood  from  throat 

(/)  Life  Assurance '  of  Scotland  v.  Foster,  11  C.  S.  C.  (3rd  series)  351. 
(a)  Cazennvc  v.  British  Equitable,  supra. 

(h)  A  Californian  case,  42  Cal.  523  ;  but  see  Ins.  Co.  v.    Wilkinson.  13  Wall. 
(U.  8.)  222. 
(i)  Connecticut  Mutual,  <fcc.,  Co.  v.  Moore,  6  App.  Cas.   648. 


Milling  v.  Accidental  Death,  1  F.  &  F.  116,  2  H.  &  N.  42,  27  L.  J.Ex.  16. 


[j\  Chattock  v.  Hhaw,  1  M.  &  R.  498 

I*)  Si 
6  W.  R.  567. 

(/)  Ktna  Ins.  Co.  v.  France,  94  U.  J.  (4  Otto)  561. 

(m)  Fovkei  v.  Manchester,  8  B.  &  S.  917,  32  L.  J.  Q.  B.  153,  8L.  T.  N.  S.  309. 
11  W.  R.  622. 
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or  lungs  (not  from  the  teeth  or  stomach)  (n),  as  a  symptom  of  a 
disease  tending  to  shorten  life. 

Medical  attendance. — As  a  means  of  testing  the  accuracy  of  state- 
ments as  to  health,  reference  is  required  to  the  usual  medical  at- 
tendant (o)  of  the  applicant,  and  for  him  to  say  that  he  had  no 
medical  man,  though  he  had  recently,  if  only  once,  been  attended 
for  a  severy  illness,  would  preclude  his  recovering  under  the 
policy  (p). 

When  the  usual  medical  attendant  is  asked  for,  it  is  not  enough 
in  case  of  a  change,  e.  g.,  on  marriage,  to  name  the  doctor  last  at- 
tending, if  another  has  previously  and  for  long  attended.  It  is 
for  the  jury  to  say  whether  the  last  is  the  usual  medical  attend- 
ant ((?). 

If  the  usual  attendant  has  not  been  called  in  for  some  time,  and 
another  has-been  employed,  giving  the  name  of  the  former  is 
enough  (r). 

But  the  question  seems  to  be  for  the  jury  in  most  cases  (s) ;  and 
they  have  found  that  omission  to  state  the  name  of  the 
doctor  who  attended  deceased  for  delirium  *tremens  is  not  [*  142] 
fraudulent  (£),  though  judges  are  of  a  contrary  opinion  (u). 

Moral  history  past  and  present. — 4.  Communications  of  habits  tend- 
ing to  shorten  life  must  be  made  (x).  The  habit  of  using  opium, 
laudanum,  or  drinking  is  within  this  rule.  If  a  man  has  had  deli- 
rium tremens  within  the  year  (y),  or  is  habitually  intemperate  (z),  it 
must  be  disclosed.  In  America  a  distinction  for  these  purposes  is 
taken  between  perodical  bouts  and  steady  drinking  (a),  and  it  has 
been  held  by  Lord  Blackburn  that  the  warranty  as  to  temperance 
must  be  construed  with  reference  to  the  habits  of  people  in  the  class 
and  in  the  locality  where  the  insured  lives  (6).  Lord  Watson, 

(n)  Geach  v.  Ingall,  14  M.  &  W.  95,  15,  L.  J.  Ex.  37,  9  Jur.  G91.  Watson  v. 
Jfainwaring,  4  Taunt.  763. 

(o)  Maynard  v.  Rhode,  5  Dowl.  &  R.  266,  1  C.  &  P.  360.  Everett  v.  Desbor- 
ough,  5  Bing.  503. 

(p)  Palmer  v.  Hawes,  (1841),  Ellis  Ins.  131.  See  Connecticut  Co.  v.  Moore, 
6  App.  Cas.  644.  British  Equitable  Co.  v.  Musgrave,  per  Kay,  J.,  Times  Law 
Rep.  vol.  3,  p.  630. 

1  (g)  Huckman  v.  Fernie,  3  M.  &  W.  505,  517,  7  L.  J.  N.  S.  Ex.  163,  2  Jur.  444. 
Everett  v.  Desborough,  5  Bing.  503.  Connecticut  Co  v  Moore,  6  App.  Cas. 
644. 

(r}  Maynard  v.  Rhode,  1C.  &  P.  360,  5  D.  &  R.  266.  Connecticut  Co.  v. 
Moore,  6  App,  Cas  644. 

(s)  Scanlonv.  Sceales,  13  Ir.  Law  Rep.  71  (1849.) 

(t)  Button  v.  Waterloo,  1  F.  &  F.  735.     Abbot  v.  Howard,  Hayes  (Ir.)  381. 

(u)  Life  Association  of  Scotland  v.  Forster,  11  C.  S.  C.  (3rd  series)  351. 

(*)  Forbes  v.  Edinburgh  Life,  10  C.  S.  C.  (1st  series)  451. 

(y)  Hutton  v.  Waterloo,  1  F.  &  F.  735.  Scottish  Equitable  v.  Buist,  4  C.  S. 
C.  (4th  series)  1076,  affirmed  by  H.  L  5  C.  S.  C.  64  (H.  L.) 

(z)  Southcomb  v.  Merriman,  Car.  &  M.  286. 

(a)  See  May  396  and  397,  and  the  charge  to  the  jury  in  Svrick  v.  Home  Life,  2 
Dill.  (  C.  Ct  U  S.)  160. 

(6)  Per  Lord  Blackburn,-  Thomson  v  Weems,  9  App.  Cas.  684-5.  Weems  v. 
Standard  Co..  21  Sc.  L.  R.  791. 
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however,  would  not  go  farther  than  to  allow  the  assured's  position 
in  life,  and  the  habits  of  the  class  to  which  he  belonged,  to  be  t  iken 
into  account  (c). 

It  is  not  frequently  provided  that  the  warranty  of  temperate 
habits  should  apply  not  only  to  past  and  present,  but  also  be 
promissory,  and  death  by  or  during  intoxication  is  excepted  from 
the  risk.1 

In  one  case  (d)  concealment  of  the  fact  that  the  person  whose  life 
was  insured  had  had  a  child  (she  was  unmarried)  was  held  ma- 
terial, and  a  nonsuit  entered. 

Residence. — 5.  A  statement  that  A.  resided  at  B.,  but  omitting 
to  say  that  he  was  in  prison  there,  was  held  fatal,  to  the 
[*  143]  *right  to  recover  on  the  policy,  as  confinement  and  want  of 
air  and  exercise  were  deemed  prejudical  to  the  life  (e).  Omis- 
Bion  to  disclose  a  long  previous  residence  in  the  tropics  would  prob- 
ably be  so  likewise.  But  it  has  been  recently  held  that  to  insert 
merely  temporary  residence,  and  not  the  domicile,  is  not  fatal  (/). 

Occupation. — 6.  It  is  not  necessary  to  disclose  anything  as  to  the 
occupation  of  the  proposed  assured,  unless  it  is  material  to  the  risk, 
or  asked  for  by  the  insurer  (g\* 

When  a  man  is  asked  for  his  present  occupation,  he  must  state 
it,  even  if  his  regular  occupation  has  been  different,  and  it  is  likely 
to  be  resumed  (A). 

To  describe  himself  as  esquire  is  not  a  satisfactory  answer  to  a 
question  as  to  occupation,  but  does  not  amount  to  a  statement 
tnat  the  declarant  has  no  occupation  (i).  The  proposed  assured 
was  in  business  as  an  ironmonger,  and  described  himself  in  the 
proposal  simply  as  esquire,  yet  it  did  not  vitiate  his  claim  on  the 
company. 

(c)  Same  case,  p.  696. 

(d)  Edwards  v.  Barrow,  Ellis  Ins.  123. 

(e)  Huguenin  v.  Bayley,  6  Taunt.  186 

(/)  Grogan  v.  tendon  and  Manchester  Co  ,  53  L.  T.  761. 

(a)  Lindenau  v.  Dexborough,  8  B.  &  C.  580,  692. 

(A)  Hartmann  v  Keystone  State,  21  Penn.  466. 

(0  Perrins  v.  Marine  and  General  Travellers,  2  E.  &  E.  317.  29  L.  J.  Q.  B. 
17,  242.  2  L.  T.  N.  S.  683,  6  Jur.  N.  S.  69,  627,  8  W.  R.  41,  663 

'•If  d":ith  resulted  from  excessive  use  of  alcoholic  stimulents,  not  taken  in  <:oo<i 
faith  for  medical  purposes  or  under  medical  advice,  his  health  was  impaired  by 
Intemperance,  within  the  meaning  of  the  words  uso  far  intemperate  as  to  impair 
health  "  Aetna  Life  Ins.  Co.  v.  Davey,  123  U.  S  S  C.  739. 

6Change  in  employment  of  insured  avoided  policy.  Northwestern  Mut.  Life, 
Int.  Co.  v.  Amerman,  119  111.  829. 


132 


WARRANTY.  *  145 


*CHAPTEft  VI.  [*144] 

WARRANTY. 

Difference  between  warranty  in  marine  and  other  policies. — Lord 
Blackburn  said  in  Thomson  v.  Weems  (a) :  "  In  policies  of  marine  in- 
surance I  think  it  is  settled  by  authority  that  any  statement  of  a 
fact  bearing  upon  the  risk  introduced  into  the  written  policy  is,  by 
whatever  words,  and  in  whatever  place,  to  be  construed  as  a  war- 
ranty, and  primd  facie,  at  least,  the  compliance  with  that  warranty 
is  a  condition  precedent  to  the  attaching  of  the  risk.  I  think  that 
on  the  balance  of  authority  the  general  principles  of  insurance  law 
apply  to  all  insurances,  whether  marine,  life,  or  fire  ....  but 
I  do  not  yrink  that  this  rule  as  to  the  construction  of  marine  poli- 
cies is  also  applicable  to  the  construction  of  life  policies." 

Warranty  in  all  policies. — It  is  a  first  principle  in  the  law  of  in- 
surance, on  nil  occasions,  that  where  a  representation  is  material  it 
must  be  complied  with ;  if  immaterial,  that  immateriality  may  be 
inquired  into  and  shown;  but  if  there  is  a  warranty,  it  is  part  of  the 
contract  that  the  matter  is  such  as  it  is  represented  to  be,  therefore 
the  materiality  or  immateriality  signifies  nothing.  The  only  ques- 
tion is  as  to  the  mere  fact.  When  it  is  agreed  in  any  contract  of 
insurance  that  a  particular  statement  shall  form  the  basis  of  the 
policy,  the  truth  of  that  statement  is  warranted  (6). 

Warranties  and  conditions  must  be  true. — Warranties  and  conditions, 
being  a  part  of  the  contract,  must  be  true  if  affirmative,  and 
if  promissory  must  *be  complied  with,  otherwise  the  con-  [*  145] 
tract  cannot  be  enforced,  notwithstanding  the  good  faith  of 
the  assured.    They  are  either  express  or  implied  (c).     The  war- 
ranty must  be  in  the  policy,  or  incorporated  therein  by  reference 
(d).    Implied  warranties  are,  however,  almost,  if  not  quite,  con- 
fined to  marine  insurance. 

No  particular  words  necessary  for  warranty. — No  particular  words 
are  necessary  to  constitute  a  warranty ;  hence  where  a  ship  was  in- 
sured, and  .in  the  margin  was  written  "  eight  nine-pounders  with 
close  quarters,  six  six-pounders  on  her  upper  decks,  thirty  seaman, 
besides  passengers,"  these  words  were  held  to  amount  to  a  war- 
ranty that  the  ship  was  so  provided  (e). 

(a)  9  App.  Cas.  684,  21  Sc.  L.  R.  791. 

(6)  Newcastle  Fire  Insurance  Co.  v.  M'Morran,  3  Dow  H.  L.  255.  Thomson 
v.  Weems,  9  App.  Cas.  671.  Weems  v.  Standard  Co.,  21  Sc.  L  R.  791. 

(c)  Gibson  v  SmaU,  4  H.  L.  C.  353. 

(d)  Routledge  v.  Burrell,  1  Hy.  Bl.  255.     Worsley  v.  Wood,  6  T.  R.  710. 

(e)  Bean  v.  Stupart,  Doug.  11. 
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The  following  words  were  written  in  the  margin  of  the  policy : 
"In  port,  20th  July,  1776."  The  ship  was  proved  to  have  sailed 
on  the  18th  July,  and  Lord  Mansfield  held  that  this  was  clearly  a 
warranty ;  and  though  the  difference  of  two  days  might  not  make 
any  material  difference  in  the  risk,  yet,  as  the  condition  had  not 
been  complied  with,  the  insurer  was  not  liable  (/). 

Facts  warranted  must  be  true  though  immaterial. — The  truth  and 
not  the  materiality  of  the  answers  is  the  question  to  be  considered 
when  the  answers  of  the  party  proposing  to  effect  the  insurance 
form  part  of  the  contract.  Thus  where  a  party  who  desired  to  in- 
sure his  life-  received  a  form  of  proposal  containing  the  following 
questions:  " Did  any  of  the  party's  near  relatives  die  of  consump- 
tion or  any  other  pulmonary  complaint?  Has  the  party's  life 
been  accepted  or  refused  at  any  office  ?  "  and  to  these  questions  the 
answer  "  No  "  was  untruly  returned  (#),  the  policy  having  ex- 
pressed that  if  any  false  statement  was  made  to  the  company  in  or 
about  the  obtaining  or  effecting  of  the  insurance,  the  policy 
[*  146]  should  be  void,  the  House  *of  Lords  decided  that  the  an- 
swers of  the  intending  insurers  being  part  of  the  contract, 
their  truth  and  not  their  materiality  was  in  question  (A).  * 

Warranties  and  conditions  precedent  must  be  strictly  performed. — It 
may  be  here  mentioned  that  a  condition  precedent  forming  part  of 
the  contract  must,  like  a  warranty,  be  strictly  performed.  By  the 

proposals  it  stipulated  u  that  persons  assured  should 

procure  a  certificate  from  the  minister,  churchwardens,  and  some 
respectable  householders  of  the  parish  not  concerned  in  the  loss, 
importing  that  they  were  acquainted  with  the  character  and  cir- 
cumstances of  the  person  insured,  and  knew  or  believed  that  he  by 
misfortune  and  without  any  kind  of  fraud  or  evil  practice  had  sus- 
tained by  such  fire  the  loss  and  damage  therein  mentioned."  It 
was  held  that  the  procuring  of  such  a  certificate  was  a  condition 
precedent  to  the  right  of  the  assured  to  recover,  and  that  it  was 
immaterial  that  the  minister,  churchwardens,  &c.,  wrongfully  re- 
fused to  sign  the  certificate  (i). 

Fact  warranted  must  be  strictly  true. — Where  the  questions  and 
answers  of  a  proposal  form  the  basis  of  the  contract,  their  materi- 
ality cannot  be  disputed  by  the  assured  (&),  and  where  a  thing  is 
warranted  to  be  of  a  particular  nature  or  description,  it  must  be 
exactly  such  as  it  is  represented  to  be,  otherwise  the  policy  is  void 
and  there  is  no  contract.  Therefore  where  a  policy  of  fire  insur- 
ance on  a  mill  contained  the  following  warranty:  "  Warranted  that 
the  above  mill  is  comfortable  to  the  first  class  of  cotton  and  woolen 

(/)  Bean  v.  Stupart,  Doug.  12  note. 

(g)  London  Assurance  v.  Mansel,  11  Ch.  D.  363,  48  L.  J.  Ch.  331,  27  W.  B. 
444.  And  see  Russell  v.  Canada  Life  Co.,  32  U.  C.  ( C.  P.)  256. 

(h)  Anderson  v.  Fitzgerald,  4  H.  L.  C.  484,  17  Jur.  995.     See  also  per  Lord 
Blackburn,  Thomson  v.  Weems,  9  App.  Gas.  671. 
I     Worsley  v.  Wood,  6  T.  R.  710. 

(k)  Anderson  v.  Fitzgerald,  4  H.  L.  C.  484,  17  Jur.  995. 
1."-! 
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rates  delivered  herewith,"  the  mill  proved  not  to  be  of  the  first  class 
and  the  House  of  Lords  decided  that  an  action  on  the  policy  could 
not  be  supported.  In  giving  judgment  Lord  Eldon  said :  "  It  is  a 
first  principle  of  the  law  of  insurance  on  all  occasions  that 
where  a  representation  is  material  it  *must  be  complied  [*  147] 
with ;  if  immaterial,  that  immateriality  may  be  inquired  into 
and  shown ;  but  if  there  is  a  warranty,  it  is  part  of  the  contract  that 
the  matter  is  such  as  it  is  represented  to  be.  Therefore  the  mate- 
riality or  immateriality  signifies  nothing.  The  only  question  is  as 
to  the  mere  fact.  What  is  the  building  de  facto  that  I  have  insured? 
(I).  But  where  a  policy  on  cotton- mills  contained  a  warranty  that 
they  should  be  worked  by  day  only,  and  a  steam  engine  and  hori- 
zontal shafts  were  worked  by  night,  it  was  held  to  be  no  breach  of  the 
warranty  (m).  And  a  warranty  that  a  mill  is  u  worked  by  day"  only 
is  not  broken  by  some  portion  of  the  machinery  being  in  motion 
by  night,  (n). 

Not  every  answer  to  a  question  put  by  the  insurers  is  a  warranty. 
Answers  may  be  mere  statements  of  intention  or  opinion,  and  not 
intended  as  warranty  or  representation  (o). 

Expression  of  intention  or  opinion. — Thus  a  steamer  was  insured 
and  was  described  by  the  assured  as  'now  lying  in  the  T.  dock 
and  intended  to  navigate  the  St.  Lawrence  as  a  freight  boat,  and  to 
be  laid  up  for  the  winter  in  a  place  approved  by  this  company." 
The  vessel  was  destroyed  eleven  months  afterwards  by  fire,  arid 
had  remained  in  dock  the  whole  time,  and  it  was  held  (reversing 
the  judgment  of  the  Queen's  Bench  of  Lower  Canada)  that  the 
words  were  not  a  warranty,  but  merely  expressed  an  intention  that 
the  vessel  should  navigate  as  mentioned  (p). 

Insured  need  not  state  in  detail  facts  covered  by  warranty. — The 
insured  is  not  bound  to  state  in  detail  facts  covered  by  a 
warranty  except  in  answer  to  inquiries  *made  by  the  in-  [*  148] 
surers;  e.  #.,  where  a  life  was  insured  with  warranty  that 
the  life  was  a  good  one  and  the  person  whose  life  was  insured  suf- 
fered from  an  old  wound,  which  circumstance  was  not  mentioned 
to  the  insurers,  the  life  having  died  from  an  illness  which  had  no 
connection  with  the  wound,  the  non- disclosure  did  not  disentitle 
the  assured  from  recovering,  because  the  question  to  be  decided 
was — Has  the  warranty  been  proved  true?  in  other  words,  Was  the 
life  a  good  one?  not,  Was  the  life  subject  to  any  particular  infirm- 
ity? Lord  Mansfield  said :  "  Where  an  insurance  is  upon  a  repre- 

(1}  Newcastle  Fire  Insurance  Co.  v.  MlMorran,  8  Dow  H.  L.  255 

(m)  Whitehead  v.  Price,  2  C.  M.  &  R.  447.  Mayall  v.  Mitford,  6  A.  &  E. 
670. 

(n)  Mayall  v.  Mitford,  6  A  &  E.  670,  1  N.  &  P.  732.  Whitehead  v  Price,  2 
C.  M.  &  II.  447,  1  Gale  Ex.  151. 

(o)  Benham  v.  United  Guarantee  Co.,  21  L.  J.  Ex.  817,  16  Jur.  691,  7  Ex. 
744.  Anderson  v.  Pacific  Co.,  L.  R  70.  P.  65,  26  L.  T.  N.  S.  130,  20  W.  R. 
280. 

(p)  Grant, v.  Etna  Insurance  Co.,  15  Moore  P.  C.  516,  6  L.  T.  N.  S.  735,  8 
Jur.  N.  S.  705,  10  W.  R.  772. 
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eentation,  every  material  circumstance  should  be  mentioned,  such 
as  age,  way  of  life,  &c.,  but  where  there  is  a  warranty  nothing  need 
be  told,  but  it  must  in  general  be  proved,  if  litigated,  that  the  life 
was  in  fact  a  good  one,"  and  so  it  may  be  though  he  have  a  par- 
ticulnr  infirmity  (q). 

"  The  insurers  may  stipulate  for  any  warranty  they  please,  and 
if  the  assured  undertakes  that  warranty,  although  it  may  be  some- 
thing not  within  his  or  her  knowledge,  he  or  she  must  abide  the 
consequences.  But  when  the  insurers  intend  that  there  is  a  war- 
ranty of  that  sort,  they  must  make  it  very  plain  that  such  is 
their  intention  (r).  They  must  use  unequivocal  language,  such  as 
persons  of  ordinary  intelligence  may  without  any  difficulty  under- 
stand "  0). 

"  So  far  as  known" — A  warranty  that  facts  stated  are  true,  "so  far 
as  known  to  the  applicant,"  will  be  construed  less  strictly  than  one 
without  these  qualifying  words.  Proof  that  the  applicant  knew 

facts  not  stated  would  be  on  the  defendants  (*). 
[*  149]  *  Warranty  of  good  health  means  of  reasonably  good  health. — 
Where  there  is  a  warranty  that  the  person  whose  life  is  in- 
sured is  in  health,  or  in  good  health,  it  is  sufficient  if  he  is  in  a  rea- 
sonably good  state  of  health,  and  even  if  he  laboured  under  a  par- 
ticular infirmity,  if  it  can  be  proved  by  medical  men  that  it  did 
not  at  all  in  their  judgment  contribute  to  his  death,  the  warranty  of 
health  has  been  fully  complied  with,  and  the  insurer  is  liable. 
Therefore  where  a  policy  contained  a  warranty  that  B.  was  in  good 
health  when  the  policy  was  underwritten,  and  it  appeared  in  evi- 
dence that,  though  he  was  troubled  with  spasms  and  cramps  from 
violent  fits  of  gout,  he  was  in  as  good  a  state  of  health  when  that 
policy  was  underwritten  as  he  had  enjoyed  for  a  long  time,  Lord 
Mansfield  said:  "Such  a  warranty  could  never  mean  that  a  man 
has  not  in  him  the  seeds  of  some  disorder.  We  are  all  born  with 
the  seeds  of  mortality  in  us  "  (u). 

Assured  not  subject  to  gout  or  fits. — So  where  a  policy  contains  a 
warranty  that  the  assured  "  has, not  been  afflicted  with  nor  is  sub- 
ject to  gout,  fits,  &c.,"  such  warranty  is  not  broken  by  the  fact  of 
the  assured  having  had  an  epileptic  fit  in  consequence  of  an  acci- 
dent. Lord  Abinger  said :  "  The  interpretation  I  put  on  a  clause 
of  this  kind  is  not  that  the  party  never  accidentally  had  a  fit,  but 
that  he  was  not  at  the  time  of  the  assurance  being  made  a  person 
hahitually  or  constitutionally  afflicted  with  fits,  a  person  liable  to 

(7)  /?ojwv.  Rradfthaw,  1  Wm.  Bl.  312,  2  Park  Ins.  934  (8th  ed.).  Willis  v. 
Awfc,  2  Park  '.»:}.•>  (8th  ed  ). 

(r)  Small,  4  H.  L  C.  353. 

(*)  fjife  Association  tf  Scotland  \.  Foster,  11  C.  S.  C.  (3rd  series)  351,  364, 
por  Lord  D«-as,  371  per  Lord  Ardmillnn.  Duckett  v.  Williams,  "Z  Cr.  &  M.  348, 
Ofetinguishcl  ,  'l-irxfnir,  H  ,Jur.  928. 

(0  Wilkins  v.  Germania,  57  Iowa  529  Garcclon  v.  Ilampden  Insurance  Co.. 
60  Maine  580. 

/'-/,,   2  Park  935  (8th  ed.).     Ross  v.  Bradshaw,   1  Wm.    Bl. 
812,  2  Park  984  (8th  ed.). 
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fits  from  some  peculiarity  of  temperament  either  natural  or  con- 
tracted from  some  cause  or  other  during  life  "  (x). 

Material  statement  untrue,  but  not  to  knowledge  of  assured. — A  pro- 
viso in  a  policy  that  if  the  declaration  under  the  hand  of  the  per- 
son assured  delivered  at  the  insurance  office  as  the  basis  of  the  in- 
surance is  not  in  every  respect  true,  and  that  if  there  has  been  any 
misrepresentation,  &c.,  then  the  insurance  shall  be  void, 
will  *ayoid  the  policy,  if  a  statement  of  a  material  fact  con-  [*  150] 
tained  in  the  declaration  is  untrue,  though  not  to  the  knowl- 
edge of  the  assured  (y). 

Effect  of  breach  of  warranty  on  return  of  premiums. — If  there  is  a 
warranty  of  a  particular  fact  simpliciter,  e.  g.,  against  disease,  then, 
if  it  is  proved  untrue,  the  risk  will  never  have  attached ;  the  pre- 
miums therefore  will  never  have  become  due,  and  may,  if  paid,  be 
recovered  back  as  money  paid  without  consideration.  But  if  it 
is  also  a  term  of  the  contract  that  if  the  statements  are  untrue  the 
premiums  shall  be  forfeited,  then  what  is  untrue  so  as  to  avoid  the 
insurance  is  also  untrue  so  as  to  cause  the  forfeiture  of  the  pre- 
mium (z). 

Evidence  of  warranty. — The  warranty  or  condition  must  be  con- 
tained in  the  policy  or  in  some  paper  referred  to  by  the  policy,  and 
if  a  policy  under  seal  reft-r  to  conditions  contained  in  a  printed 
paper  without  seal  or  signature,  those  conditions  become  part  of 
the  contract  between  the  parties,  and  must  be  complied  with  be- 
fore the  assured  can  recover  (a). 

Bat  though  a  written  paper  be  wrapt  up  in  the  policy  when  it  is 
brought  to  the  insurers  to  subscribe,  and  shown  to  them  at  that 
time,  or  even  though  it  be  wafered  to  the  policy  at  the  time  of  sub- 
scribing, still  it  is  not  in  either  case  a  warranty  or  to  be  considered 
as  a  part  of  the  policy  itself,  but  only  as  a  misrepresentation  (6). 

Declarations  of  insured  as  evidence  of  breach  of  warranty. — 
Declarations  of  the  insured  uttered  some  2}  years  ^before  [*  151] 
the  insurance,  and  not  shown  to  have  been  parts  of  the  res 
gestce  of  any  acts  or  facts  indicating  a  diseased  condition  of  the  in- 
sured, which  the  declarations  tended  to  explain,  have  in  America 
been  held  not  admissible  to  show  a  bfeach  of  warranty  (c]. 

Particulars  required. — If  the  insurers  dispute  the  title  to  recover 

(x)  Chattock  v.  Shawe,  1  Mo.  &  Rob.  498. 

(y)  M'Donald  v.  Law  Union  Fire  and  Life  Assurance,  L.  R.  9  Q  B.  328,  43 
L.  J.  Q.  B.  131,  30  L.  T.  N.  S.  545,  22  W.  R.  580.  Life  Assurance  of  Scotland 
v.  Foster,  11  C.  S.  C.  (3rd  series)  851.  Hutchison  v.  National,  7  C.  S.  C.  (2nd 
series)  467.  M'Laws  v.  U.  K.  Temperance,  23  C.  S.  G:  (2nd  series)  559. 
Thomson  v.  Weems,  9  App.  Gas.  684.  Weems  v.  Standard  Co.,  22  Sc. 
L.  R.  791. 

(z)  Thomson  v.  Weems,  9  App.  Gas.  671.  Weems  v.  Standard  Co.,  21  Sc. 
L.  R.  791. 

(a)  Routledge  v.  Burrell  1  H.  Bl.  255.    Worstey  v.  Wood,  6  T.  R.  710.     Old- 
ham  v.  Bewicke,  2  H.  Bl.  577  note. 

(b)  Bean  v   Slupart,  1  Doug  12  note. 

(c)  Penny1  vania  Mutual  Life  Insurance  Co.  v.  Wiler,  50  Arn.  Rep.  769. 
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on  the  policy  on  the  ground  that  in  the  proposals  the  assured 
stated  he  had  not  had  certain  diseases,  whereas  he  in  fact  at  the 
time  had  one  of  them,  they  will  be  obliged  to  give  particulars  of 
the  symptoms  of  the  disease  alleged  (d). 

Where  a  company  takes  over  business  of  another  company  and  issues 
new  policy,  warranties,  &c.,  relate  to  date  of  original  policy. — If  one 
company  takes  over  another's  business,  and  issues  a  new  policy  of 
its  own  for  one  surrendered,  the  warranties  therein  relate  back  to 
the  date  of  the  original  and  not  of  the  substituted  policy  (e).  The 
liability  is  shifted  or  re-insured,  not  lessened  or  altered. 

The  insurers  are  not  precluded  from  setting  up  breach  of  war- 
ranty in  proposals  by  the  fact  that  they  have  doubted  their  truth 
and  have  sought  and  received  from  their  agent  a  further  and  at  one 
time  satisfactory  report  (/). 

(d)  Marshall  v.  Emperor  Life,  L.  R.  1  Q.  B.  35,  35  L.  J.  Q  B.  89,  13  L.  T. 
N.  S.  281,  12  Jur.  N.  S.  293.     Girdlestone  v.  North  British  and  Mercantile,  11 
Eq.  197,  40  L.  J.  Ch.  280,  23  L.  T.  N.  S.  392  :  followed  in  America,  Dwight  v. 
Germania,  22  Hun.  (N.  Y.)  167. 

(e)  Cohen  v.  Continental  Life,  69  N.  Y.  300. 

(/)  Russell  v.  Canada  Co.,  8  Ontario  (App.)  716. 
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*  CHAPTER  VII.  [*  152] 

MISREPRESENTATION   AND   CONCEALMENT. 

Uberrima  fides  required  in  contracts  of  insurance. — The  utmost  de- 
gree of  good  faith  is  required  from  an  assured  in  effecting  a  policy 
of  assurance.  He  must  not  only  state  all  matters  within  his 
knowledge  which  he  believes  to  be  material  to  the  question  of  the 
insurance,  but  all  which  in  point  of  fact  are  so.  If  he  conceals 
anything  that  he  knows  to  be  material,  it  is  a  fraud ;  but  besides 
that,  if  he  conceals  or  fails  to  disclose  anything  that  may  influence 
the  rate  of  premium  which  the  insurers  may  require,  although  he 
does  not  know  that  it  would  have  that  effect,  such  concealment  en- 
tirely vitiates  the  policy  (a). 

Materiality  question  for  jury.-r-Ii  is  a  question  for  the  jury  whether 
any  particular  fact  is  or  is  not  material  when  its  truth  is  not  war- 
ranted or  made  a  condition  precedent  (6). 

All  material  facts  to  be  disclosed. — Policies  of  insurance  are  made 
upon  an  implied  contract  between  the  parties  that  everything  ma- 
terial known  to  the  assured  should  be  disclosed.     That  is  the  basis 
on  which  the  contract  proceeds,  and  it  is  material  to  see  that  it  is 
not  obtained  by  means  of  untrue  representation  or  conceal- 
ment in  any  respect  (c)  that  *means  in  any  material  respect  [*  153] 
(d),  any  respect  which  a  reasonable  man  would  think  ma- 
terial (e).  • 

Mr.  Justice  Bay  ley  said :  "  It  does  not  matter  whether  the  in- 
surance is  on  ships,  houses,  or  lives,  the  insurer  should  be  informed 
of  every  material  circumstance  within  the  knowledge  of  the  as- 
sured; and  the  proper  question  is  whether  any  particular  circum- 
stance was  in  fact  material,  and  not  whether  the  party  believed  it 
to  beso"(/). 

(a)  Per  Rolfe,  B.  Dalglish  v.  Jarvie.2  M'N.  &  G.  231,  243.  See  also  Lon- 
don Assurance  v.  Mansel,  L.  R.  11  Ch.  D.  368,  48  L.  J.  Ch.  331,  27  W.  R.  444. 
Maynard  v.  Rhode,  1  Car.  &  P.  360,  5  Bowl.  &  R.  266.  M'Donald  v.  Law 
Union,  &c.,  L.  R.  9  Q.  B.  328,  43  L.  J.  N.  S.  Q.  B.  131,  30  L.  T.  N.  S.  545,  22 
W.  R.  530.  Duckett  v.  Williams,  3  L.  J.  N.  S.  Ex.  141,  2  Cr.  &  M.  348.  Moens 
v.  Heyworth,  10  M.  &  W.  147,  per  Parke,  B.  157.  Wainwright  v.  Bland,  5 
L.  J.  N.  S.  Ex.  147,  1  M.  &  W.  32,  1  Mo.  &  R.  481.  Fowkes  v.  London  and 
Manchester,  8  L.  T.  N.  S.  309,  32  L;  J.  Q.  B  153,  3  B.  &  S.  917,  11  W.  R.  622. 

(6)  Lindenau  v.  Desborough;  8  B.  &  C.  586.  Morrison  v.  Muspratt,  4  Bing.  60. 

(c)  Moens  v.  Heyworth,  10  M.  &  W.  157. 

la)  London  Assurance  v.  Mansel,  11  Ch.  C.  368,  per  Jessel,  M.  R. 

(e)  Lindenau  v.  Desborough,  ubi  sup  ,  per  Lord  Tenterden. 

(/)  Benham  v.  United  Guarantee  Co.,  7  Ex.  744,  vl  L.  J.  Ex.  317,  16  Jur. 
691  Lindenau  v.  Desborough,  ubi  sup  ,  per  Bayley,  J.  Newcastle  Fire  Co.  v. 
M'Morran,  3  Dow,  H.  L.  255. 
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Mr.  Justice  Littledale  said:  "  It  is  the  duty  of  the  assured  in  all 
cases  to  disclose  all  material  facts  within  their  knowledge.  The 
non-answering  of  a  specific  question  would  amount  to  concealment 
if  the  man  knew  the  fact  and  was  able  to  answer  it "  (#). 

Insurance  without  any  representation  by  assured. — When  a  man  ef- 
fects an  insurance  upon  a  life  generally  without  any  representation 
of  the  state  of  the  life  insured,  the  insurer  takes  all  the  risk,  unless 
there  was  some  fraud  in  the  person  insuring,  either  by  his  suppress- 
ing some  circumstances  which  he  knew  or  by  alleging  what  was 
false.  If  the  person  insuring  knew  no  more  than  the  insurer,  the 
latter  takes  the  risk  (A). 

Mere  "  belief"  of  assured  that  life  in  good  health. — If  the  person  ef- 
fecting the  insurance  only  says  "  he  believes  "  the  person  whose  life 
is  insured  "to  be  in  good  health,"  knowing  nothing  about  it  nor 
having  any  reason  to  believe  the  contrary,  then,  though  the  person 
is  not  in  good  health,  it  would  not  avoid  the  policy,  because  the  in- 
surer takes  the  risk  upon  himself  (•/). 

[*  154]  *  What  is  concealment. — If  a  man  purposely  avoids  answer- 
ing a  question,  and  thereby  does  not  sate  a  fact  which  it  is 
his  duty  to  communicate,  that  is  concealment,  Concealment,  prop- 
erly so  called,  means  non-disclosure  of  a  fact  which  it  is  a  man's 
duty  to  disclose  (&).ia 

Condition  Misdescription. — The  condition  in  a  fire  policy  as  to 
misdescription  of  the  premises  applies  only  to  the  condition  of  the 
premises  when  the  policy  begins  to  run.  If  the  description  is  not 
correct,  the  policy  does  not  begin  to  run  at  all,  or  only  as  to  parts 
unaffected  by  the  breach  of  condition.  If  it  is  fully  performed, 
nothing  which  happens  afterwards,  nor  even  a  change  of  business, 
could  i  fleet  the  policy  as  to  that  condition  (I). 

If  there  is  fraud  in  a  representation,  it  avoids  the  policy  as  a 
fraud,  but  not  as  a  part  of  the  agreement  (m). 

Effect  of  misrepresentation  where  part  of  policy. — If  representations 
are  made  part  of  the  policy,  they  become  warranties;  and  if  they 
are  untrue,  the  policy  will  be  avoided,  even  if  the  loss  has  not  arisen 
from  the  fact  concealed  or  misrepresented  (n). 

(a)  London  Assurance  v.  Hansel,  11  Ch.  D.  369,  per  Jessel,  M.  R. 

(h)  IVr  Lord  Mansfield.  Ross  v.  Bradshaw,  1  W.  Bl.  312,  2  Park  Ins.  W4 
(8th  ed.). 

(i)  Pawson  \.  Watson,  2  Cowp.  787. 

(k)  London  Assurance  v.  Mansel,  11  Ch.  D.  370,  per  Jessel.  M.  R.,  48  L.  J 
Ch.  ft'.  1.  27  W.  It  -U4;  and  vide  supra,  p.  151,  per  Littledale,  J. 

(1)  Pirn  v.  Reid,  0  M.  &  G.  1  (24),  12  L.  J.  C.  P.  l'99.  Shaw  v.  Robberds,  1 
N.  &P.  27'.».  G  A.  \  K  7.-,,  0  L.  J.  N.  S.  K.  H  !<>.;. 

(m)  Per  Lord  Mansfield.     Pawson  v.  Watson,  2  Cowp.  787. 

(n)  MayntT'l  \    Rhode,  1  Car.  &  P.  .",UO,  5  Dowl.  <fc  Ry.  2H(i. 

1  Where  questions  in  application,  for  life  insurance,  appears  to  be  not  answered, 
or  to  ho*  imperfectly  answered,  issue  of  policy  is  waiver  of  imperfection,  i'lnniix 
Mut.  Life  Ins.  Co.  v.  /W,//,/.  120  U.  S  183. 

2In  absence  of  fraud  applicant  will  not  be  heard  to  say  that  certain  questions  in 
the  application  where  in  fact  not  asked.  Cuthbertson  v.  North,  Carolina  Home 
Ins.  Co.,  <JG  N.  C.  480. 
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Misrepresentation  by  insurer. — The  policy  would  equally  be  void  if 
the  insurer  misrepresented  or  concealed  a  material  fact;  as,  for  ex- 
ample, if  he  insured  a  ship  on  her  voyage  which  he  privately  knew 
to  he  arrived ;  and  an  action  would  He  against  him  to  recover  the 
premium.  "  The  govering  principle,"  said  Lord  Mansfield,  "is  ap- 
plicable to  all  contracts  and  dealings.  Good  faith  forbids  either 
party,  by  concealing  what  he  privately  knows,  to  draw  the  other 
into  a  bargain  from  his  ignorance  of  that  fact  and  his  believing  the 
contrary  "  (o). 

^Statements  must  be  true  at  time  contract  of  insurance  actually  [*  155] 
made. — Statements  made  by  a  person  in  a  proposal  for  life 
assurance  must  be  true  at  the  time  at  which  the  contract  of  assur- 
ance is  actually  made.  Therefore  where  statements  regarding  the 
proposer's  health  were  to  be  taken  as  the  basis  of  the  contract,  and 
the  proposal  containing  them  was  accepted  upon  the  terms  that 
no  insurance  should  take  place  until  the  first  premium  was  paid, 
the  company  were  held  justified  in  refusing  to  accept  the  premium, 
a  material  alteration  having  occurred  in  the  proposer's  health  be- 
tween the  date  of  the  proposal  and  the  tender  of  the  premium  (p). 

Agent  of  assured  must  disclose  fully. — Any  person  acting  by  the  di- 
rection of  the  insured,  and  who  is  instrumental  in  procuring  the 
insurance,  is  bound  to  disclose  all  he  knows  to  the  insurers  before 
the  policy  is  effected,  and  where  any  misrepresentation  arises  from 
his  fraud  or  negligence  the  policy  is  void  (g). 

Even  if  insurance  effected  by  another  agent. — The  insurance  is  also 
vitiated  if  there  be  misrepresentation  or  concealment  by  any  agent 
employed  by  the  assured  to  obtain  the  policy,  and  whose  duty  it 
was  not  to  have  so  misrepresented  or  concealed,  even  though  the 
policy  be  actually  effected  by  another  agent  unaware  of  such  mis- 
representation or  concealment,  but  subsequently  to  the  receipt  of 
the  information  concealed  (r). 

Statements  by  life  assured. — If  before  a  policy  of  life  insurance  is 
effected  the  life  insured  is  applied  to  by  the  office  for  and  gives  in- 
formation, he  is  regarded  as  the  agent  of  the  assured,  who  is  bound 
by  his  statements  even  though  the  assured  is  a  stranger  to  and 
acquainted  with  him;  and  if  such  statements  are  false,  the  assured 
will  not  be  able  to  recover  from  the  insurance  office.  And 
this  is  so  although  the  assured  should  le  ive  it  to  the  *agent  [*  156] 
of  the  insurance  office  to  obtain  the  information  (s). 

Answers  given  by  the  life  insured  must  be  true. — An  insurance  was 
effected  by  a  creditor  on  the  life  of  his  debter,  who  gave  untrue 

(o)  Carter  v.  Boehm,  3  Burr.  1910. 

(p}  Canning  v.  Farquhar,  16  Q.  B.  D.  (C.  A.)  727,  55  L.  J.  Q.  B.  225,  54 
L.  T.  350,  34  W.  R.  42:*. 

(q)  Fitzherbert  v.  Mather,  I  T.  R.  12.  Re  Universal  Non-Tariff  Fire  Co., 
Forbes'  claim  L.  R.  19  Eq.  485,  44  L.  J.  Ch.,  761,  28  W.  R.  464. 

(r)  Blackburn  Low  &  Co.  v.  Vigors.  17  Q.  B.  D.  (  C.  A.)  553,  55  L.  J.  Q.  B. 
347,  54  L.  T.  852. 

(s)  Everett  v.  Desborough,  5  Bing.  503. 
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answers  to  the  questions,  "  Who  is  your  medical  attendant?  Have 
you  ever  had  a  serious  illness  ?  "  The  creditor  was  ignorant  of  the 
misrepresentation,  and  the  debtor  did  not  die  of  the  disease  he 
was  then  afflicted  with;  but  it  was  held  that  the  misrepresentation 
avoided  the  policy,  for  being  part  of  the  policy,  the  bargain  was 
only  conditional,  and  it  was  equally  a  condition  let  it  be  made  by 
whomsoever  it  may  (0- 

Misrepresentation  through  agent  of  Company. — If  the  misdescrip- 
tion  is  in  fact  due  to  the  act  of  an  agent  of  the  company,  even  if 
material,  it  will  not  affect  the  policy  (u). 

"  Spitting  blood  "  untrue  statement  regarding. — One  of  the  terms  of 
a  policy  of  life  assurance  was  that  it  should  be  void  if  anything 
stated  by  the  assured  was  untrue.  The  assured  stated  that  he  had 
not  had  any  spitting  of  blood,  and  the  Court  held  that  as  one  sin- 
gle act  of  spitting  of  blood  would  be  sufficient  to  put  the  insurers 
on  inquiry  as  to  the  cause  of  it,  the  fact  should  be  stated  (x). 

Temperate  habits. — Where  a  policy  of  life  assurance  is  effected, 

and  a  declaration  made  by  the  assured  that  the  person  whose  life 

is  insured  is  of  sober  and  temperate  habits,  upon  a  question  being 

raised  after  his  death  as  to  his  sobriety,  the  jury  have  to  say,  not 

whether  the  deceased  was  intemperate  to  such  a  degree  as  to  injure 

his  health,  but  whether  he  was  of  sober  and  temperate  habits  at 

the  time  of  the  insurance.    -There  is  nothing  to  prevent  an 

[*  157]  office  from  stipulating  that  even  though  a  man's  health  *be 

not  impaired,  every  person  whose  life  is  insured  at  their 

office  shall  be  a  person  of  temperate  habits  (y). 

Proof  of  intemperance. — Where  the  insured  has  warranted  him- 
self temperate  in  his  habits  and  that  he  has  always  strictly  been 
so,  the  insurers  must  (says  Lord  Blackburn),  to  successfully  resist 
payment,  "  prove  drinking  carried  on,  before  the  date  of  the  war- 
ranty, to  such  an  extent  as  to  amount  to  intemperance,  and  so 
often  and  continuously  as  to  amount  to  habits  of  intemperance. 
They  are  not  obliged  to  prove  anything  more."  In  the  construc- 
tion of  such  a  warranty  the  same  learned  lord  held  that  "  we  must 
take  into  account  the  normal  habits  of  people  in  the  class  and  in 
the  locality  where  the  person  insured  lives  "  (z). 

Meaning  of  u  under  influence  of  liquor.— The  expression  'k  under 
the  influence  of  liquor  "  in  an  accident  policy  means  u  that  a  man's 
conduct  is  banefully  influenced  by  the  liquor  he  has  drunk  "  (a), 
or  that  he  is  "  under  such  influence  of  intoxicating  liquor  as  dis- 


(0  Maynard  v.  Rhode,  1  Car.  &  P.  360,  5  Dowl   &  R.  266. 

(u)  Re  Universal  Non-Tariff'  Fire  Co.,  Ex  parte  Forbes1  claim,  supra.  Som- 
ers  v.  Athenaeum.  &c ,  Co ,  9  Lr.  Can.  Rep.  61,  3  Lr.  Can.  Jur.  67. 

(x)  Geach  v.  Ingall,  14  M.  &  W.  95,  15  L.  J.  Ex.  37,  9  Jur.  691. 

iy\  Southcomb  v.  Merriman,  Car.  &  Mar.  286. 

(z).Per  Lord  Blackburn,  Thomson  v.  Weems,  9  App.  Gas.  684.  Weems  v. 
Standard.  &c ,  Co.,  21  Sc.  L.  R.  791.  Lord  Watson,  however,  differed  as  to 
"  locality ;"  'see  p.  696. 

(a)  Macrobbie  v.  Accident  Insurance  Co  ,  23  Sc.  L.  R.  391. 
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turbs  the  balance  of  a  man's  mind  or  the  intelligent  exercise  of  his 
faculties  "  (fr). 

A  provision  in  a  life  policy  that  the  assurance  should  "  not  ex  • 
tend  to  any  death,  or  injury,  happening  whilst  the  assured  was 
under  the  influence  of  intoxicating  liquor  "  means  that  the  insur- 
ance will  not  extend  to  a  death,  or  injury  causing  death,  happen- 
ing whilst  the  assured  is  under  the  influence  of  intoxicating  liquor; 
and  therefore  it  would  suffice  for  an  insurer,  in  resisting  the  claim, 
to  show  that  the  assured  was  under  such  influence  when  he  re- 
ceived the  injury  from  which  death  afterwards  resulted  (c). 

Has  proposal  been  declined  by  any  other  office  ?  is  material  question. — 
The  question  u  whether  a  proposal  has  been  declined  by 
any  other  office  "  is  a  material  one,  and  must  be  *truly  [*  158] 
answered  by  an  intending  assured,  otherwise  the  policy 
granted  to  him  will  be  void  (rf). 

Condition.  Concealment.  Omission. — But  a  mere  omission  in  a 
proposal  to  fill  in  any  answer  to  a  question  whether  the  insured 
has  ever  been  a  claimant  on  a  fire  insurance  company,  he  having 
in  fact  been  so,  is  not  a  concealment  of  a  material  fact  (e).  '  The 
insurers  should  insist  on  an  answer,  as  the  grant  of  a  policy  with- 
out it  may  amount  to  a  waiver. 

Non-  communication  of  former  illness. — A  policy  of  insurance  on 
the  life  of  another,  who  at  the-  time  of  the  insurance  is  in  a  good 
state  of  health,  is  not  vitiated  by  the  non-communication  by  such 
person  of  the  fact  of  his  having  a  few  years  before  been  afflicted 
with  a  disorder  tending  to  shorten  life,  if  it  appear  that  the  disorder 
was  of  such  a  character  as  to  prevent  the  party  from  being  conscious 
of  what  had  happened  to  him  whilst  suffering  under  it  (/).  Untrue 
but  innocent  statement  as  to  health. — An  untrue  statement  of  the 
assured  as  to  the  state  of  his  health,  if  made  in  ignorance  of  his 
true  physical  condition,  will  not  in  general  vitiate  the  policy  (g). 

Usual  medical  attendant. — A  medical  man  who  has  attended  only 
once  ought  not  to  be  named  as  the  usual  medical  attendant  of  the 
person  whose  life  is  insured.  The  word  "  usual "  implies  having 
attended  more  than  once  (h). 

Reference  to  wrong  medical  man. — If  there  be  a  reference  to  a  man 
who  had  been  the  medical  attendant,  and  no  reference  to  the  per- 
son who  was  the  medical  attendant  of  the  life  insured  at  the  time 


(6)  Mair  v.  Railway  Passengers'  Insurance,  37  L.  T.  356. 

(c)  Ibid. 

(d)  London  Assurance  v.  Mansel  L.  R.  11   Ch.  D.  363,  48  L.  J.  Ch.  331,  27 
W.  R  444. 

(e)  London  and  Lancashire  Insurance  Co.  v.  Honey,  2  Victoria  Law  7. 
(/)  Swete  v.  Fairlie,  6  C.  &  P.  1. 

(g)  Fowkes  v.  London  and  Manchester  Insurance  Co  ,  8  L.  T.  N.  S.  309,  32 
J.  N. 


L.  J.  N^S.  Q.  B.  153,  3  B.  &  S.  917,  11  W.  R.  622;  but  vide  Thomson  v.  Weems, 

1ST.  ^ 
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(h)  Huckman  v    Furnie,  3  M.   &  W.  505,   520,   7  L.  J.  N.   S.  Ex.  163,  2 
Jur.  444. 
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the  policy  was  effected,  such  an' omission  to  refer  to  the  proper  per- 
son would  vacate  the  policy  (i). 

[*  159]  * Place  of  residence.  Assured  in  goal — The  assured  being  in 
goal  at  Fisherton  Auger,  but  who  had  previously  lived  in 
her  own  house  at  the  same  place,  employed  an  agent  to  effect  a 
policy  of  insurance  on  her  life.  One  condition  of  the  insurance  was 
that  a  declaration  should  be  made  of  the  state  of  the  health  of  the 
life  insured,  and  the  agent  stated  that  he  had  proposed  on  behalf  of 
Elizabeth  Swayne  (the  assured)  of  Fisherton  Auger,  and  that  she 
was  then  resident  there.  It  was  stipulated  that  the  policy  was  to 
be  valid  only  if  the  statement  were  free  from  all  misrepresentation 
or  reservation,  and  it  was  held  to  be  a  question  for  the  jury  whether 
the  imprisonment  was  a  material  fact,  for,  if  so,  the  keping  it  back 
would  be  fatal  to  the  recovery  of  the  money  from  the  insurance 
company  (&). 

Meaning  of  "residence." — The  term  "  residence  "  in  the  proposal 
for  an  insurance  means  the  place  where  the  proposer  is  living  or 
residing  at  the  time  of  making  the  proposal,  and  not  where  he  has 
been  residing  before  or  where  he  is  going  to  reside  afterwards; 
therefore,  where,  in  a  proposal  to  an  insurance  office  for  a  life  policy, 
the  proposer  gave  of  bis  residence  the  address  where  he  was  then 
and  was  going  to  be  at  for  the  next  three  months,  although  he  usu- 
ally resided  in  Ireland,  and  returned  there  three  months  afterwards, 
it  was  held  that  the  place  of  residence  was  not  untruly  stated  (I). 

Concealment  of  fire  to  adjacent  premises. — The  plaintiff  having  one 
of  several  warehouses  next  but  one  to  a  boat-builder's  shop,  which 
took  fire  on  the  same  evening  after  that  fire  was  apparently  extin- 
guished, insured  that  warehouse  without  apprising  the  insurers  of 
the  neighboring  fire.  Though  the  terms  of  the  insurance  did  not 
expressly  require  the  communication,  it  was  held  that  the  conceal- 
ment of  this  fact  avoided  the  policy  (m). 

[*160]  ^Statement  partially  true. — A  statement  true  as  far  as  it  goes, 
but  not  the  whole  truth,  and  not  a  complete  answer  to  the 
question  which  it  proposes  to  answer,  is  untrue  within  the  meaning 
of  a  condition  that  "any  untrue  statement  shall  avoid  the  policy 
(n).  But  where,  in  answer  to  a  question  as  to  the  name  and  resi- 
dence and  profession  or  occupation,  the  proposal  stated  "A.  B.  of 
S.  Hall,  Esquire,''  the  person  being  an  ironmonger  though  resident 
at  S.  Hall,  and  being  also  an  enquire,  the  statement  was  held  not  to 
be  untrue,  though  it  was  imperfect  (o). 

What  must  be  stated  under  the  general  question. — Under  the  general 


({)  Everett  v.  Desborough,  5  Ring.  514,  per  Tindal,  C.  J. 

(k)  Huguenin  v.  Ragleii,  6  Taunt    180. 

(I)  Orogan  v.  London  and  Manchester  Industrial  CV>.,  53  L.  T.  7f,l. 

(m)  B\(fc  v.  Turner,  6  Taunt.  338. 

(n)  Cazenove  v.  British  K,  affable,  6  C.  B.  N.  S.  437.  2!)  L.  .J.  0.  }'.  ir><),  1  L. 
T.  N.  S.  484,  5  Jur.  N  S.  1309,  8  W  R.  243. 

(o)  Perrin*  v.  Marine  and  General  Travellers,  2  E.  &  E.  317,  29  L.  J.  Q.  B. 
17,  24V,  2  L.  T.  N.  S.  633,  8  W.  R.  505,  G  Jur.  N.  S.  69.  627. 
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question  put  by  an  insurance  office,  "  Is  there  any  other  circum- 
stance within  your  knowledge  which  the  directors  ought  to1  be  ac- 
quainted with  ?''  it  is  the  duty  of  a  party  effecting  an  insurance  to 
communicate  to  the  office  information  of  every  fact  which  any 
reasonable  man  would  think  material,  and  it  is  a  question  for  the 
jury  whether  any  particular  fact  was  or  was  not  material  (p). 

Description  substantially  correct. — If  the  description  of  the  property 
be  substantially  correct,  and  a  more  accurate  statement  would  not 
have  varied  .the  premium,  the  error  is  not  material;  hence  where 
buildings  were  described  as  built  of  brick  and  slated,  but  it  turned 
out  that  one  of  the  buildings  was  not  roofed  with  slate  but  with 
tarred  felt,  and  no  higher  premium  would  have  been  charged  if  the 
fact  had  been  disclosed,  it  was  held  that  the  misdescription  was  im- 
material and  not  sufficient  to  vitiate  the  policy  (q).  But  conceal- 
ment of  the  fact  that  a  wooden  building  behind  a  warehouse 
was  used  as  a  kitchen  has  in  Canada  been  *held  fatal  (r).  [*  161] 
A  statement  that  no  fire  is  kept  and  no  hazardous  goods  de- 
posited refers  to  natural  use  of  fire  and  deposit  of  goods  (s). 

Effect  of  concealment  as  against  purchaser  without  notice. — Suppres- 
sion of  a  fact  material  to  the  insurance  company  to  know,  discovered 
between  the  acceptance  by  the  office  and  payment  of  the  first  pre- 
mium, will  avoid  the  policy  even  as  against  a  purchaser  for  value 
without  notice  (£). 

Misrepresentation  by  one  company  to  another  on  re-insurance. — And 
where  one  insurance  company  induced  another  insurance  company 
to  grant  a  policy  by  way  of  re-assurance  on  the  representation  that 
they,  the  former  company,  intended  to  retain  part  of  the  risk,  which, 
however,  they  subsequently  got  rid  of  by  a  further  re-assurance, 
the  policy  was  declared  void  (u). 

Effect  of  innocent  misrepresentation,  where  stipulation  that  untrue  state- 
ment should  forfeit  all  money  paid. — Where  it  was  stipulated  that  in 
case  of  an  untrue  statement  all  moneys  paid  on  account  of  the  in- 
surance should  be  forfeited  and  the  insurance  itself  should  be  null 
and  void,  both  the  policy-money  and  the  premiums  were  forfeited 
by  a  statement  as  to  the  health  of  the  life  insured,  untrue  in  point 
of  fact,  though  not  within  the  knowledge  of  the  party  making  the 
statement  (x). 

Disclosure  of  concealed  fact  before  payment  by  insurer. — If  although 
a  material  fact  were  misrepresented  or  suppressed  at  the  time  the 

(p)  Lindenau  v.  Desborough,  8  B.  &  C.  586.  London  Assurance  v.  Mansel, 
L  R  11  Ch  D.  869,  48  L.  J.  Ch.  331,  27  W.  R  444. 

(q)  Re  Universal  Non-  Tariff  Fire  Insurance,  Forbes'  claim,  L.  R.  19  Eq.  485, 
44  L.  J.  Ch.  761,  23  W.  R.  465. 

(r)  Barsalou  v.  Royal,  1.1  Lr.  Can.  Rep.  1. 

(*)  Dobson  v.  Sotkeby,  I  Mo.  &  M   90 

(*)  British  Equitable  v.  Great  Western  Railway  Co  ,  20  L.  T.  N.  S.  422,  38 
L.  J.  N.  S  Ch.  314,  17  W.  R.  561. 

(u)  Trail  v.  Baring,  4  Giff.  485,  10  L.  T.  N.  S.  215,  33  L.  J.  Ch.  521,  12  W. 
R.  678 

(x)  Duckett  v    Williams,  2  Cr.  &.  M.  348,  3  L.  J.  N.  S.  Ex.  141. 
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insurance  was  effected,  it  was  disclosed  to  the  insurance  office  be- 
fore the  money  was  paid,  so  that  the  payment  was  made  l>y  thorn 
with  full  knowledge  of  all  the  facts,  the  insurers  cannot  afterwards 

recover  the  money  back  (?/). 

[*  162]  *  Order  for  delivery  up  of  policy  on  ground  of  fraud. — The 
Courts  will  at  the  suit  of  the  insurer,  order  a  policy  to  be  de- 
livered up  to  becancelled  on  the  ground  of  fraudin  effecting  the  in- 
surance when  the  instrument  is  not  void  on  the  face  of  it ;  and  in  such 
case  the  plaintiffs  have  a  better  equity  if  they  bring  their  action  in 
the  lifetime  of  the  assured  than  if  they  wait  until  after  his  death  (z). 

Private  knowledge  of  insurer  does  not  affect  assured^  duty. — The  as- 
sured cannot  lessen  his  obligation  to  disclose  a  fact  by  speculating 
on  what  may  or  may  not  be  in  the  mind  of  the  insurer,  or  as  to 
what  may  or  may  not  be  brought  to  his  mind  by  the  particulars 
disclosed  to  him  by  the  assured,  if  those  particulars  fall  short  of  the 
fact  which  the  assured  is  bound  to  communicate  (a). 

New  policy  issued  on  old  application. — If  a  policy  is  issued  and  de- 
clared conditional  on  the  truth  of  an  application  which  does  not  in 
fact  contain  a  just  and  true  exposition  of  all  requisite  facts  respect- 
ing the  condition  of  the  property,  and  subsequently  a  new  policy  be 
issued  at  a  reduced  premium  but  without  a  new  application,  the 
new  policy  will  also  be  conditional  on  the  truth  of  the  old  applica- 
tion (6).  "  , 

A  room  described  as  a  "  dwelling  house." — When  a  man  has  only 
one  room  in  a  house  and  insures  his  goods  therein,  describing  the 
place  as  the  dwelling-house  of  the  assured,  he  will  be  entitled  to  re- 
cover even  with  a  condition  that  the  house,  buildings,  or  other 
places  where  goods  are  deposited  shall  be  accurately  described, 
since  such  description  goes  to  the  structure  of  the  house  and  not  to 
the  interest  of  the  assured  therein  (c). 

Misdescription  of  premises. — The  building  or  other  place  where 
goods aredepositedmustbecorrectly  described  (d).    Butthe 
[*  163]  *  wrong  description  arising  from  the  act  of  the  insurers  or 
their  agent  is  no  defense  (e)  (*). 

The  condition  as  to  accurate  description  of  premises  relates  to 
their  construction  and  not  to  their  tenure  (/). 

Effect  of  misrepresentation  as  to  part  of  property  insured. — It  is  usual 

(y)  Bilbie  v.  Lumbey,  2  East  469.  Wing  v.  Harvey.  5  De  G.  M.  &  G  265,  £3 
L.  J.  Ch.  611,  23  L  T.  120,  18  Jur.  394,  2  W.  R.  370. 

(z)  Fenn  v.  Craig,   3  Y.  &  C.  Ex.  216,  3  Jur.  22. 

(a)  Bates  v.  Hewitt,  L.  R.  2  Q.  B.  596,  .606,  36  L.  J.  Q.  B.  282,  16  W.  R. 
1172. 

(6)  Martin  v.  Home  Insurance  Co.,  20  U.  C.  (C.  P.)  447. 

(c)  Friedlander  v.  tondon  Assurance,  1  Mo    &.  R.  171. 

(d)  Casey  v    Goldsmid,  2  Lr.  Can.  Rep.  kOO,  4  Lr.  Can  Rep.  107. 

(<)  Somersv.  Athencenm,  9  Lr.  Can.  Rep.  61,  3  Lr.  Can.  Jur.  67.  London, 
Licerpo,,!  ,,n>l  filnhr  v.  II//W,  1  Canada  (S.  C  )  604. 

(/)  FHedlanderv.  London  Assurance,  1  Mo  &  R.  171. 

( 3 )  Where  agent  knew  that  buildings  insured  where  not  entirely  situated  on 
the  land  of  the  firm.     Held  that  company  was  estopped  from  claiming  that  policy 
was  avoided.     German  Fire  Ins.  Co.  v.  Carrow,  21  111.  Appl.  Ool. 
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to  stipulate  in  a  policy  that  misrepresentation  as  to  part  of  the 
property  insured  shall  avoid  the  policy  as  to  such  part.  In  Canada 
the  Courts  have  been  inclined  BO  to  hold  independently  of  the  con- 
dition (gO-  The  question  seems  to  turn  on  the  divisibility  of  the 
contract.  When  there  are  two  express  subjects  of  insurance,  the 
house  and  the  goods  therein,  it  is  difficult  to  see  on  what  principle 
a  misrepresentation  as  to  incumbrances  on  the  house  should  avoid 
the  insurance  as  regards  the  house,  unless  some  special  (and  it 
would  be  very  harsh)  condition  were  made  to  that  effect  (A). 

Such  policies  have  been  held  in  several  cases  indivisible,  but 
they  contained  a  stipulation  that  "  the  policy,"  not  that  the  part 
relating  to  the  building,  should  be  void  in  the  event  which  hap- 
pened (t).  And  as  the  policies  in  question  were  not  for  two  dis- 
tinct considerations  (j  ),  but  for  one  entire  consideration,  viz.,  the 
premium  on  house  and  goods,  the  Courts,  in  the  absence  of  a  con- 
dition that  misrepresentation  as  to  part  should  avoid  the  policy  in 
part,  were  unable  to  assist  the  assured,  saying  that  where  in  a  pol- 
icy the  risk  is  distributed  between  the  two  subjects,  this  is 
merely  to  limit  the  liability  in  respect  of  each  part,  *not  to  [*  164] 
divide  the  .contract  (&).  Where  house  and  goods  were  in- 
sured in  one  policy  for  a  gross  premium,  but  separately  valued,  a 
misstatement  as  to  the  ownership  of  the  house  was  in  New  York 
held  fatal  to  a  claim  for  loss  to  the  house,  but  it  was  also  held  that 
the  contract  was  divisible,  and  that  the  insured  could  recover  the 
loss  to  the  goods  (/). 

What  neither  party  need  mention. — Either  party  may  be  innocently 
silent  as  to  grounds  open  to  both  to  exercise  their  judgment 
upon  (in). 

What  insured  need  not  mention. — The  insured  need  not  mention 
what  the  insurer  knows,  nor  what  he  ought  to  know,  nor  what  he 
takes  upon  himself  the  knowledge  of,  nor  what  he  waives  being  in- 
formed of,  nor  what  lessens  the  risk  agreed  and  understood  to  be 
run  by  the  express  terms  of  the  policy,  nor  general  topics  of  spec- 
ulation, as,  for  instance,  the  insurer  is  bound  to  know  every  cause 
which  may  occasion  natural  perils,  such  as  the  difficulty  of  the 
voyage,  the  kinds  of  seasons,  the  probability  of  lightning,  hurri- 
canes, earthquakes,  &c.  (n). 

(g)  Butler  v.  Standard  Fire,  4  U.  C.  (App.)  399.     Euss  v.  Mutual,  Ac.,  Co., 
29  U.  C.  (Q.  B.)73. 

(h)  Phillips  v.  Grand  River  Insurance  Co.,  46  U.  C.  (Q.  B.)  334,  per  Cam- 
eron, J.,  363. 

(i)   Gore  District  Mutual  Fire  v.  Samo,  2  Canada  (S.  C.)  411.     Cashmanv* 
London  and  Liverpool  Fire,  5  Allen  (New  Bruns  )  246. 

(j)  Hopkins  v.  Prescott.  4  C.  B.  578,  591.     Harris  v.  Venables,  L.  R.   7  Ex. 
235,  240. 

(A;)  Goie  District  Fire  v.  Samo,  2  Canada  (S.  C.)  411.  per  Ritchie,  J.,  421,  2$ 
U.  C.  (C.  P.)  465,  1  U  C.  (App.)  545. 

(1)  Schuster  v.  Dutchess  Ins.  Co.,  102  N.  Y.  260. 

(m)  Carter  v.  Boehm,  3  Burr.  1910,  per  Lord  Mansfield. 

(n)  Per  Lord  Mansfield,  Carter  v.  Boehm,  «  Burr.  1910.  Bates  v.  Hewitt, 
L.  R.  2  Q.  B.  695,  G05,  36  L.  J.  Q.  B.  282,  15  W.  R.  1172. 
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[*165]  ^CHAPTER  VIII. 

CONDITIONS   IN    POLICIES. 

All  policies  contain  a  certain  number  of  conditions  declaratory 
of  the  terms  and  limitations  under  which  the  policy  is  granted, 
and  of  the  duties  of  the  assured,  and  to  some  extent  imposing  du- 
ties upon  him  in  excess  of  those  implied  by  law.  Some  such  con- 
ditions are  precedent  to  the  effectual  making  of  the  contract,  and 
if  they  are  not  satisfied,  the  policy  does  not  take  effect  at  all. 
Others  presuppose  the  contract  made,  but  are  precedent  to  the 
accrual  of  a  right  to  sue  thereon.  Others  declare  events  in  which 
all  right  under  the  contract  is  forfeited.  Others  deal  with  the  mode 
of  settling  disputes,  and  others  limit  the  period  for  bringing  a 
claim  (*). 

Forfeiture  Cy  pr&s  doctrine  not  applicable. — The  rules  as  to  forfeit- 
ure of  real  estate  do  not  apply  to  forfeiture  under  conditions  in  a 
policy,  and  the  plain  words  of  the  policy  must  be  adhered  to  and 
followed,  and  performance  on  the  cy  pres  doctrine  will  not  suf- 
fice (a). 

Condition.  Waiver. — Non-performance  of  a  condition  contained 
in  a  policy  makes  the  policy  voidable  at  the  election  of  the  insur- 
ers. They  may  waive  the  forfeiture,  or  by  their  conduct  after  no- 
tice of  the  breach  estop  themselves  from  setting  it  up.  "  The  word 
void  in  a  private  instrument  can  rarely  if  ever  exclude  the  possi- 
bility of  confirmation  "  (6). 

[*  166]  *New  agreement  after  breach  of  condition. — A  new  agreement 
may  be  relied  on  cither  as  waiver  of  a  breach  of  the  orig- 
inal contract  or  as  a  substituted  contract.  In  this  case  the  ques- 
tion by  whom  the  agreement  was  made  is  material,  since  some 
agents  of  a  company  may  have  an  authority  to  make  new  con- 
tracts which  others  have  not  (c). 

Mode  of  waiver. — When  a  breach  of  a  policy  not  under  seal  may 

(a)  Want  v.  Blunt,  12  East  183,  187.  per  Ellenborough,  C.  J.  Neill  v.  Union 
Mutual,  45  U.  C.  (Q  B.)  591,  600. 

(6)  Armstrong  v.  Turquand,  9  Ir.  C.  L.  32,  45,  per  Christian,  J.  Wing  v  Har- 
i  ><  <J.  M.  265,  23  L.  J.  Ch.  511,  23  L  T,  120,  18  Jur.  394,  2  W.  R.  370. 
("<in'i<la  landed  Credit  Co.  v.  Canada  Agricultural  Insurance  Co..  17  Grant 
(U.  C.)418. 

(r)  Snpple  v.  Cann,  9  Ir.  C.  L.  1.  British  Industry  Co.  v.  Ward,  17  C.  B. 
045,  • 

(')  An  endorsement  on  the  back  of  a  policy,  not  being  referred  to  therein,  or 
in  the  by-lawg,  is  no  part  of  the  policy  and  does  not  bind  the  assured.  Planters1 
Mutual  Ins.  Co.  v.  Rowland,  66  Md.  236. 
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be  waived  in  a  particular  way,  and  the  insurers  would  be  obliged 
to  waive  it  if  the  assured  performed  the  requisite  acts,  there  is 
nothing  to  prevent  the  insurer  from  waiving  the  breach  in  other 
ways  (d). 

Resolution  to  pay  made  in  ignorance  of  breach  no  waiver. — Where 
the  assured  has  not  disclosed  incumbrances  on  the  property  in- 
sured as  required  by  a  condition  in  the  policy,  a  resolution  of  the 
directors  of  the  company  to  pay  a  loss  under  the  policy  made  in 
ignorance  of  this  breach  of  condition  is  no  waiver  of  such  breach, 
and  they  are  free  to  rescind  the  resolution  and  defend  the  action  (e). 

Compromise  in  ignorance  of  facts. — So  also,  if  in  ignorance  of  a 
fraud  avoiding  the  policy  they  compromise  the  claim,  they  may 
get  the  compromise  set  aside  (e). 

Fire  policies.  Condition  as  to  misdescription  and  concealment. — 
Though  by  the  general  principles  of  insurance  law  any  material 
niisclescription  or  misstatement  of  or  omission  to  state  facts  mate- 
rial to  be  known  for  estimating  the  risk  avoids  a  policy,  most  fire 
policies  contain  an  express  condition  on  the  subject  (/). 

The  1st  condition  in  a  fire  policy  usually  (g)  declares  *th at  [*  167] 
misdescription  of  the  building  or  place  to  be  insured  or 
in  which  goods  to  be  insured  or  contained,  and  any  misstate- 
ment or  omission  to  state  facts  material  to  be  known  for  estimating 
the  risk,  shall  avoid  the  policy  as  to  the  property  affected  by  such 
misdescription,  misstatement,  or  omission. 

Condition.  Misrepresentation. — This  condition  deals  with  state- 
ments or  representations  relating  to  the  actual  position  and  char- 
acter of  the  premises  insured,  in  order  (as  the  insurers  themselves 
express  it)  that  their  agent  may  form  an  accurate  and  sound  opin- 
ion and  judgment  of  the  nature  and  extent  of  the  risk. 

The  general  law  of  insurance,  independently  of  the  condition, 
visits  any  material  misrepresentation  by  totally  exempting  the  in- 
surers from  liability,  because  all  that  is  to  be  done  on  one  side  is 
the  consideration  for  all  that  is  to  be  done  on  the  other,  all  the. 
promises  are  referred  to  all  the  considerations  (h),  but  the  condition 

(cZ)  Supple  v.  Cann,  9  Ir.  C.  L.  1. 

(e)  Stainton  v.  Carron  Co.,  10  Jur.  N.  S.  373.  Dunnage  v.  White,  1  Swans. 
137.  Phillips  v.  Grand  River  Fire  Mutual  Insurance  Co.,  46  U.  C.  (Q.  B.)  334. 
Queen  Insurance  Co.  v.  Devinney,  25  Grant  (U.  C.)  £94,  a  very  full  case.  Her- 
cules Co.  v.  Hunter,  15  C.  S.  C.  (1st  series)  800. 

(/)  Benson  v.  Ottowa,  42  U.  C.  (Q.  B.)  282. 

(g)  Such  condition  usually  runs  as  follows: — "Any  material  misdescription  of 
any  of  the  property  proposed  to  be  hereby  insured,  or  of  any  buildings  in  which 
property  to  be  so  insured  is  contained,  and  any  misstatement  of,  or  omission  to 
state,  any  fact  material  to  be  known  for  estimating  the  risk,  renders  the  policy 
void  as  to  the  property  affected  by  such  misdescription,  misstatement,  or  omission 
respectively." 

(h)  Per  Bramwell,  B.,  Harris  v.  Venables,  L.  R.  7  Ex.  240.  Williamson  v. 
Commercial  Union,  26  U.  C.  (C.  P.)  591.  Pirn  v.  Reid,  6  M.  &  G.  1,  6  Scott  N. 
B.  982,  12  L.  J.  C.  P.  299. 
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provides  that  the  misrepresentation  shall  avoid  the  policy  as  to  the 
property  affected  thereby.  It  may  therefore  be  contended  that  un- 
der the  condition  the  contract  may  be  treated  as  divisible,  and  the 
benefit  therefore  be  lost  to  the  assured  only  so  far  as  regards  that 
part  of  the  property  affected  by  the  misrepresentation.  Such  a  re- 
sult would  make  the  operation  of  the  condition  more  favorable  to 
the  assured  than  that  of  the  Common  Law,  under  which  a  ma- 
terial misrepresentation  would  take  away  the  whole  benefit  of  his 

policy  (i) 
[*  168]      *The  2nd  provision  made  by  fire  conditions  is  as  to  the 

use  of  the  property  insured,  and  provides  against  increase 
of  the  risk  after  insurance,  unless  assented  to ;  also  that  property 
removed  from  the  place  where  the  risk  has  been  taken  to  any  other 
shall  cease  to  be  covered  on  such  removal  (&). 

User  of  things  insured.  Condition  as  to  alteration.  Removal. — Poli- 
cies cease  to  attach  to  goods  removed  both  by  the  general  principles 
of  insurance  law  and  a  particular  condition,  which,  however,  pro- 
vides that  assent  or  sanction  of  the  insurers  may  be  obtained  and 
indorsed  the  policy.  In  some  cases  the  policy  even  provides  for 
the  covering  of  other  goods  or  risks  pending  its  term. 

Suspense  of  policy  during  forbidden  uses. — In  America,  conditions 
are  framed  dealing  specifically  with  rock  oils  and  volatile  oils  and 
burning  fluids,  forbidding  their  use  and  making  the  insurance  in- 
effectual so  long  and  only  so  long  as  the  forbidden  use  continues 
(/).  Policies  containing  such  conditions  are  not  avoided,  but  only 
suspended  during  the  presence  of  such  articles  on  the  insured 
premises. 

It  will  be  for  the  insurers  to  prove  the  character  of  the  substance 
in  respect  of  which  they  claim  such  exception  (m). 

Inapplicable  conditions. — Difficulties  may  be  and  have  been  caused 
by  issuing  forms  of  policy  without  striking  out  those  conditions  in- 
dorsed on  the  policy  which  are  inapplicable  to  the  subject-matter 

insured,  but  leaving  the  question  of  the  application  of  the 
[*  169]  conditions  to  the  proviso  (if  any)  *in  the  body  of  the  policy, 

"  That  this  policy  shall  be  subject  to  the  several  conditions 

(i)  Cashman  v.  London  and  Liverpool  Co.,  5  Allen  (New  Bruns.)  246.  Gore 
District  Mutual  Fire  v.  Samo,  2  Canada  (S.  C.)  411. 

(k)  Such  conditions  are  usually  as  follows : — "  If  after  the  risk  has  been  under- 
taken by  the  insurers  anything  whereby  the  risk  is  increased  be  done  to  property, 
or  to  or  upon  or  in  any  building  in  which  property  hereby  insured  is  contained,  or 
if  any  property  hereby  insured  oe  removed  from  the  place  in  which  it  is  herein 
described  as  being  contained,  without  in  each  and  every  of  such  cases  the  assent 
or  sanction  of  the  insurers  signified  by  endorsement  hereon,  the  insurance  on  the 
property  affected  thereby  ceases  to  attach." 

(I)  Putnam  v.  Commonwealth  Insurance  Co.,  18  Blatch.  (U.  S.)  SCO,  and  cases 
there  cited. 

(iw)  Buchanan  v.  Exchange  Fire  Co.,  Gl  N.  Y.  25.  Hears  v.  llumboldt,  87 
Am.  Rep.  647,  92  Penn.  St.  16. 
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and  regulations  herein  and  bereon  expressed  so  far  as  the  same  are 
or  shall  be  applicable  "  (m)  (2). 

Thus  a  policy  framed  for  buildings  was  issued  to  cover  a  ship. 
The  7th  condition  stipulated  that  if  more  than  twenty  pounds  of 
gunpowder  should  be  on  u  the  premises  "  at  the  time  of  a  loss,  such 
loss  should  not  be  made  good.  And  the  Privy  Council  held  that 
the  word  u  premises  "  must  be  taken  to  mean  the  ship  for  the  pur- 
poses of  the  said  policy,  and  that  the  word  having  a  clear  legal  mean- 
ing, viz.,  "  the  subject  or  thing  previously  expressed,"  no  evidence 
of  usage  as  to  carriage  of  gunpowder  in  ships  as  freight  was  admis- 
sible to  show  the  condition  inapplicable  to  a  steamer  (». 

And  if  a  policy,  though  improper  in  form,  be  accepted  by  the 
assured,  he  must  be  taken  to  have  read  it,  and  it  is  just  that  he 
should  be  bound  by  the  proper  legal  construction  thereof. 

Increase  of  risk. — When  a  business  classed  in  the  memorandum 
on  a  policy  as  extra  hazardous  is  carried  on  after  insurance,  it  will 
avoid  the  policy,  and  the  verdict  of  a  jury  that  it  does  not  in- 
crease the  risk  will  be  set  aside  (o).  It  would  be  otherwise  if  the 
fact  that  the  company  considered  the  business  extra  hazardous  was, 
merely  in  the  instructions  to  agents  (p). 

Change  of  business. — A  change  in  the  nature  of  the  business  car- 
ried 011  in  the  assured's  premises,  whereby  the  risk  is  increased, 
and  without  proper  notice,  avoids  the  policy  (g),  (3),  even  where 
the  increased  risk  is  caused  by  a  tenant  without  his  land- 
*lord's%  knowledge  (r).     But  it  has  been  held  in  Canada  [*  170] 
that  notice  of  the  change  of  business  to  the  insurer's  agent, 
without  sending  in  the  policy  for  indorsement,  will  suffice  if  there 
be  no  condition  to  the  contrary  (s). 

Selling  liquor. — Selling  liquor  by  retail  has  been  held  in  Canada 
not  to  be  an  increase  of  risk  where  a  policy  has  been  taken  out  on 
groceries  and  patent  medicines.  But  in  England  spirit-selling  is  a 
hazardous  trade,  and  a  grocer  could  not  become  a  licensed  or  un- 
licensed retailer  of  spirits  without  risking  his  insurance  (t). 

(m}  Grandin  v.  Rochester  Co.,  107  Penns.  26. 

(»)  Beacon  Life  and  Fire  Co.  v.  Gibb,  1  Moore  P.  C.  N.  S.  73,  7  L.  T.  N.  S. 
74,  11  W.  R.194,  9  Jur  N.  S.  185. 

(o)  Merrick  v.  Provincial  Insurance  Co.,  14  U.  C.  (Q.  B-)  439. 

(p)  Same  case. 

(q)  Shaw  v.  Robberds,  1  N.  &.  P.  279,  6  A.  &  E.  75,  6  L.  J.  N.  S.  K.  B.  106. 

(r}  Long  v.  Beeber,  51  Am.  Rep.  532.  Liverpool  and  London,  &c.,  Co.  v. 
Gunther,  9  Davis  (Sup.  Ct  U.  S.)  113. 

(.<?)  Peck  v.  Phcenix  Mutual  Insurance  Co.,  45  U.  C.  (Q.  B.)  C20. 

(t)  Nicholson  v.  Phcenix  Mutual,  45  U.4C-  (Q.  B.)  T59. 

2  Policy  on  a  hotel,  its  furniture,  &c  ,  excepted    "goods  held  on  storage." 
Held  that  furniture  stored  to  be  used  in  the  business  of  the  hotel  was  not  within 
the  exception.     Continental  Insurance  Co.  v.  Pruitt,  05  Texas  125. 

3  Where  insurer  knows  that  premises  may  be  vised  for  storing  cotton,  and 
the  policy  stipulates  that  "when  building  is  used  as  a  warehouse  the  rate  will  be 
changed";  the  storing  of  cotton  will  not  avoid  policy.     Steers  v.  Home  Ins.  Co., 
88  La.  An.  952. 
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Tavern. — Change  of  occupation  from  a  private  house  to  a  tavern 
without  consent  of  the  insurance  company  would  avoid  the  policy 
under  the  condition  against  increasing  the  risk ;  but  a  coffee-house 
tavern  after  a  change  to  pome  other  equally  hazardous  business 
is  not  a  tavern  within  this  rule  (u) ;  and  if  the  change  be  to  a 
which  the  company  have  allowed,  the  policy  will,  it  seems,  hold 
good  (x). 

Conditions  as  to  user  of  thing  insured.  Shaw  v.  Robber ds. — One  of 
the  conditions  (3rd)  of  a  policy  was  that  unless  the  trades  carried 
on  be  accurately  described,  and  if  a  kiln  or  any  process  of  fire-heat 
be  used  and  not  noticed  in  the  policy,  the  policy  was  to  be  void ; 
and  another  condition  (6th)  stated  that  if  the  risk  should  be  by 
any  means  increased,  notice  was  to  be  given  to  the  office,  otherwise 
the  insurance  to  be  void  (y).  The  assured  lent  his  kiln,  which  was 
used  only  for  drying  corn,  to  another  person  on  one  occasion  to 
dry  bark,  which  was  more  dangerous.  Change  of  use  with  increase 
of  risk. — No  notice  was  given  to  the  insurers,  and  the  kiln  was  de- 
stroyed. It  was  held  that  the  3rd  condition  related  to  the  time 
of  insuring,  and  that  nothing  which  occurred  afterwards 
[*  171]  *could  bring  the  case  within  that  condition,  which  was  fully 
performed  when  the  risk  first  attached;  that  the  6th  condi- 
tion pointed  to  an  alteration  of  business,  permanent  and  habitual; 
and  if  the  plaintiff  had  either  dropped  his  business  of  corn-drying 
and  taken  up  that  of  bark-drying,  or  added  the  latter  to  the  former, 
the  case  would  have  been  within  that  condition.  But  the  single 
act  of  kindness  was  no  breach  of  the  6th  condition,  and  the  plain- 
tiff was  allowed  to  recover  (z). 

Glen  v.  Lewis.  Use  by  way  of  experiment  contrary  to  condition. — In 
Glen  v.  Lewis  (a)  the  question  was  whether  the  placing  a  small 
steam-engine  on  the  premises  and  using  it  in  a  heated  state  to  turn 
a  lathe  simply  for  the  purpose  of  ascertaining  by  the  experiment 
whether  it  was  worth  the  plaintiff's  while  to  buy  it,  avoided  the 
policy,  having  regard  to  its  conditions,  one  of  which  was  that  in 
case  of  any  alteration  in  a  building  insured,  or  of  any  steam-engine, 
&c.,  or  any  other  description  of  fire-heat  being  introduced,  or  of  any 
trade,  business,  Drocees,  or  operation  being  carried  on  .... 
notice  must  be  given,  and  every  alteration  be  allowed,  «&c.,  other- 
wise no  benefit  should  arise  to  the  assured  in  case  of  loss.  Parke, 
H.,  in  giving  judgment,  said:  "The  clause  implied  that  the  simple 
introduction  of  a  steam-engine  without  fire  will  not  affect  the  policy, 
but  it  will  if  fire  is  put  to  it.  It  makes  no  difference  whether  it  is 
used  on  trial  or  as  an  approved  means  of  carrying  on  the  parties' 
bu-iness,  nor  does  it  make  any  difference  that  it  is  used  for  a  longer 

(a}  Doe  d.  Pitt  v.  Lamina,  4  Camp.  78. 

(x)  Campht-ll  \.  Licvrpooland  London  Fire.  13  Lr.  Can.  Jur.  309. 
(y)  S< •••  aUo  1h,hs,,n  v    ,W//r/,,/.  1  M.  &  M.  90.     Pirn  v.  Keid,  6  M.  &  G.  1,  12 
LJ   C   I'  299,  SScoti  N.  H.  '. 

(z)  M,<iw  v.  i;,,l,i,,-rfl8.  1  N.  &  P.  271),  0  A.  &  E.  75,  G  L  J.  N.  S.  K.  B.  106. 
(a)  8  Ex.  C07,  22  L.  J.  Ex.  228,  21  L.  T.  115,  17  Jur.  842. 
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or  a  shorter  time.  And  referring  to  Shaw  v.  Robberds,  the  learned 
Baron  said :  "  That  case  is  the  only  one  which  approaches  the 
present,  and  we  cannot  help  feeling  that  the  construction  of  the 
policy  in  that  case  may  have  been  somewhat  influenced  by  the  ap- 
parent hardship  of  avoiding  it  by  reason  of  the  accidental  and 
charitable  use  of  the  kiln,  the  subject  of  the  assurance.  If 
*in  that  case  the  condition  has  been,  inter  alia,  that  no  bark  [*  172] 
should  be  dried  in  the  kiln  without  notice  to  the  company, 
which  would  have  resembled  this  case,  we  should  have  been  far  from 
thinking  that  the  Court  would  have  held  that  the  drying  which 
took  place  did  not  avoid  the  policy,  by  reason  of  its  being  an  ex- 
traordinary occurrence  or  an  act  of  charity.  We  are  therefore  of 
opinion  that  the  defendant  [the  insurance  company]  is  entitled  to 
judgment." 

Oven. — Building  an  oven  on  premises  insured,  if  it  be  safely  built 
and  there  is  no  evidence  to  show  that  it  increases  the  risk,  will  not 
prevent  the  assured  from  recovering  the  insurance-money  (6). 

Erection  of  engine. — Where  the  insured  put  up  an  engine  in  a  brick 
house,  and  the  insurer's  agent  gave  notice  that  increased  premium 
would  be  required,  and  assured  applied  to  his  insurers  and  else- 
where for  insurance  thereon  at  enhanced  premium  and  was  refused, 
he  was  nonsuited,  on  the  ground  that  the  policy  was  known  by  him 
to  be  void  (c). 

Non-occupation  increasing  risk. — Leaving  the  premises  unoccupied 
may  increase  the  risk,  and  if  it  does  will  be  within  this  condition. 
Whether  non-occupation  lessens  or  increases  the  risk  depends  on 
circumstances.  The  whole  question,  which  does  not  seem  to  have 
arisen  here,  is  very  fully  considered  in  a  Canadian  case  (cf),  where 
the  American  cases  are  cited  and  discussed. 4 

Ceasing  to  occupy  without  fraudulent  intent  has  been  held  in 
New  Brunswick  notto  come  within  a  condition  avoiding  the 
policy  in  case  of  increase  of  *risk  through  change  of  occupa-  [*  173] 
tion,  unless  proof  were  given  that  under  the  circumstances 
and  position  of  the  building  it  was  more  liable  to  destruction  when 
unoccupied  (e). 

Empty  house. — Notice  of  vacancy  if  required  by  a  condition  must 

(b)  Naughter  v.  Ottawa  Agriultural  Insurance  Co.,  43  U  C.  (Q.  B.)  121.  Sil~ 
lem  v.  Thornton,  3  E.  &  B.  868,  23  L.  T.  187,  18  Jur.  748,  2  W.  R  524,  23  L.  J- 
Q.  B.  302.     Barettv.  Jermy,  3  Ex.  535,   18  L.  J.  Ex.  215.     Glen  v.  Lewis,  22 
L  J.  Ex  228,  17  Jur.  842,  8  Ex.   607,  21  L.  T.  115.     Stokes  v.  Cox,  1  H.  &  N. 
533,  26  L.  J.  Ex    113,  28  L.  T.  161,  3  Jur.  N.  S  45,  3  W.  R.  89. 

(c)  Reid  v.  Gore  District  Mutual,  11  U   C.  (Q.  B.)  345. 

(d)  Abrahams  v.  Agricultural  Insurance  Co.,  40  U.  C.  (Q.  B.)  175.     And  see 
Bennett  v.  Agricultural  Co.,  50  Conn.  420. 

(e)  Foy  v.  Etna,  &c.,  Co  ,  3  Allen  (New  Bruns,  29. 

(/)  Canada  Agricultural  Credit  Co.  v.  Canada  Mutual  Fire  Co.,  17  Grant 
(U.  C.)  418. 

4  Where  policy  provides  that  company  shall  not  be  liable  while  "premiums" 
are  unoccupied,  if  loss  occurs  while  house  was  unoccupied,  except  by  a  few  uten- 
sils, no  recovery  can  be  had,  even  though  the  land  particularly  described  in  the 
policy  was  occupied,  tiexton  v.  Hawkeye  Ins.  Co.,  69  Iowa  99. 
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be  given  in  reasonable  time.     Three  days  will  not  be  too  long  (/), 

(*)(>'> 

Change  of  occupancy. — Description  of  the  building  insured  as  a 

farm-house,  the  column  for  the  name  of  the  occupants  being  left 
blank  and  the  premises  being  at  the  time,  and  remaining  until  the 
loss,  unoccupied,  is  no  breach  of  a  condition  to  give  notice  of  a 
change  of  occupancy  (g). 

Condition  as  to  disclosing  other  insurance  must  be  observed. — The  im- 
portance of  being  informed  of  the  names  of  the  offices-  which  are 
jointly  interested  in  a  risk  is  obvious  to  all  who  have  any  ac- 
quaintance with  the  law  and  practice  of  insurance,  and  nothing, 
therefore,  can  be  more  reasonable  than  that  the  persons  assuring 
should  stipulate  for  information  being  given  as  to  the  offices  in 
which  other  insurances  are  existing  or  are  subsequently  taken  out ; 
and  it  is  competent  for  them  to  stipulate  that  if  any  erroneous  or 
untrue  representation  be  made  on  this  point  the  policy  shall  be 
void,  and,  if  they  do  so,  the  Courts  cannot  hold  any  part  of  the 
representation  immaterial  (h).  But  if  they  want  the  information 
they  must  stipulate  for  it  (i) ;  and  failure  to  disclose  it  is  not 
fraud  (Jt). 

Breacn  of  a  condition  that  other  insurance  shall  be  notified  to 

the  grantor  of  a  particular  policy,  and  notice  thereof  in- 

[*  174]  dorsed   on   the  policy  or  otherwise  recognized  *by  the 

grantor,  is,  unless  waived,  absolutely  fatal  to  any  claim  on 

the  policy. 

The  condition  can  be,  of  course,  broken  only  by  the  failure  to 
disclose  insurance  in  companies  other  than  that  by  which  the  pol- 
icy containing  it  is  granted  (7),  and  by  policies  actually  on  a  por- ' 
tion  of  the  same  risks  (m). 

Policy  accidentally  over  lapping. — A  mere  possibility  that  some 
portion  of  the  risk  covered  by  both  policies  might  accidentally 
coincide  would  not,  it  seems,  constitute  such  a  double  insurance  as 
is  meant  by  this  condition  (n).  The  existence  of  a  marine  policy 


(a)  London  and  Lancashire  Co.  v.  Honey,  2  Victoria  Law  7. 

(h)  Parson*  v  Standard  Co  ,  4  U.  C.  (App.)  :  26.  Western  Assurance  Co.  v. 
*J  I.r.  Can  Jur.  181. 

(i)  M'Dnndl  v.  Beacon  Fire  and  Life,  7  U.  C.  (C.  P  )  308. 

(k)  Similar  conditions  are  found  in  some  English  policies,  but  have  not  been 
tod. 

(1)  Citizen*'  Company  of  Canada  v.  Parsons,  7  App.  Cas.  96,  118. 

(m)  Australian  Agricultural  Co.  v.  Saunders,  L.  R.  10  C.  P.  G68,  44  L.  J. 
C.  P.  891,  33  L.  T.  N.  8.  447. 

(M)  Per  Bramwell,  B.,  in  case  last  cited,  L.  R.  10  C.  P.  674. 

•  Truant  moved  on  Tuesdny  and  owner  took  possession  on  Wednesday,  and 
until  Friday  evening  was  enjrap-d  in  preparing  it  for  occupation,  intending  to 
move  into  it  on  Saturday.  Friday  night  house  burned.  Held,  that  policy  was 
not  avoided  on  the  ground  of  it  being  vacant  or  unoccupied.  Eddy  v.  Hawkeye 
Int.  Co,  70  Iowa  472. 

'•  Policy  insuring  hog  house,  conditioned  to  be  void  if  premises  become  va- 
cated by  removal  of  owner  or  occupant,  is  not  avoided  by  the  fact  that  use  of  hog 
bouse  aa  such  is  discontinued.  KimbaU  v.  Monarch  Ins.  Co.,  70  Iowa  513. 
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on  goods  which  are  landed  and  warehoused  for  a  special  purpose 
will  not  vitiate  a  fire  policy  made  on  them  hy  breach  of  this  con- 
dition, as  the  underwriters  would  not  be  liable  while  the  goods 
were  so  warehoused  (o). 

Condition  as  to  subsequent  insurance. — An  insurance  effected  subse- 
quently to  the  policy  sued  upon  in  another  company  in  substitu- 
tion for  a  lapsed  policy  to  the  like  amount  in  a  third  company 
does  not  avoid  the  policy  sued  upon  under  a  condition  as  to  giving 
notice  of  a  subsequent  insurance,  if  the  grantors  thereof  have  had 
notice  of  the  lapsed  policy  if  existing  when  their  policy  was  granted 
or  have  recognized  it  if  granted  after  their  own  (p). 
•  Subsequent — further. — Subsequant  insurance  may  be  treated  as 
meaning  subsequent  and  further,  an  addition  which  seems  in  ac- 
cordance with  common  sense  (p). 

But  if  the  assured  takes  out  a  policy  in  a  bad  company,  in  sub- 
stitution for  one  lapsed  in  a  good  company,  some  increase  of  a 
liability  to  contribute  might  arise  to  other  companies. 

^Condition  against  double  insurance. — It  has  been  held  in  [*  175] 
Canada  that  where  two  insurances  were  made  on  the  same 
property  with  one  person,  agent  of  two  companies,  the  companies 
would  not  be  estopped  from  setting  up  the  condition  vitiating  their 
policies  in  the  case  of  other  insurance,  on  the  ground  that  the 
knowledge  of  the  agent  could  not  here  be  deemed  knowledge  of 
the  principal  (  p  ).  But  if  the  doctrine  laid  down  in  Blackburn  v. 
Vigors  ( q)  is  to  apply  alike  to  insurer  and  assured,  this  Canadian 
view  seems  wrong. 

Other  insurance. — An  omission  to  give  the  names  of  other  offices 
in  which  the  applicant  is  insured  will  avoid  any  policy  granted  on 
the  application  where  there  is  a  condition  to  that  effect  (r). 

Where  it  is  stipulated  that  such  other  insurances  must  be  allowed 
by  indorsement,  no  action  will  lie  on  the  policy  containing  such 
term  till  the  indorsement  has  been  made,  whatever  be  the  equita- 
ble remedy,  since  the  indorsement  is  agreed  evidence  of  the  in- 
surer's assent  to  other  insurances  («),  (*). 

Notice  of  other  insurance. — Verbal  notice  to  the  insurer's  agent 
will  not  bind  the  insurer,  and  the  assured  is  not  entitled  to  insist 
upon  a  reform  of  the  policy  by  an  indorsement  of  the  insurance  of 

(o)  Ibid. 

(p)  Parsons  v.  Standard  Insurance  Co.,  4  U.  C.  (App.)  326.  Pacaud  v. 
Monarch' Insurance  Co.,  1  Lr.  Can.  Jur.  284. 

p )  Shannon  v.  Gore  District  Mutual,  2  U.  C.  (App.)  396. 

q)  17  Q.  B   D.  553. 

r)  Citizens'  Insurance  Co.  v.  Parsons,  7  App.  Gas.  118.  Parsons  v.  Standard 
Co.,  4  U.  C.  (App.)  326. 

(s)  Noad  v  Provincial  Insurance  Co.,  18  U.  C.  (Q.  B.)  584.  Chapman  v. 
Lancashire  Co  ,  13  Lr.  Can.  Jur.  36,  2  Stevens  Quebec  Digest  407  (P.  C.). 

7  Where  a  condition  requires  that  additional  insurance  must  be  consented  to 
in  writing,  if  a  waiver  is  relied  upon  it  must  clearly  appear  that  notice  was  given 
and  indefinite  conversation  is  not  sufficient  to  constitute  waiver.  New  Orleans 
Ins.  Assn  v.  Griffin,  66  Tex.  232.  Goldwater  v.  Liverpool,  and  London,  and 
Globe  Ins.  Co  ,  39  Hun.  N.  Y.  176. 
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which  he  has  given  merely  verbal  notice,  as  this  would  be  compel- 
ling their  assent,  which  was  ex  hypothesi  in  their  discretion  (t),  (8). 

A  consent  signed  by  the  secretary  has  been  held  to  bind  the 
company  (u\  but  this  must  depend  upon  the  authority,  actual  or 

constructive,  given  to  the  secretary. 

[*  176]      *  Waiver. — If  the  company  has  been  informed   by  the 
agent  of  the  other  insurance,  and  knowing  of  it  issues  a 
policy,  they  will  be  taken  to  have  waived  the  condition  (x). 

The  condition  will  not  be  deemed  waived  if  the  i  nsurers,  on  get- 
ting notice  after  the  fire,  reserve  the  objection  till  action  brought  (y). 

Mortgagee  of  mutual  policy. — In  a  mutual  insurance  company 
when  a  policy  is  assigned,  with  consent  of  the  insurer,  to  a  mort- 
gagee, though  he  becomes  a  member,  further  insurance  by  the 
mortgagor,  which  the  mortgagee  did  not  know  of  and  could  stop, 
will  not  affect  his  policy  under  the  condition  relating  to  double  in- 
eu ranee  (z). 

Foreign  company. — If  further  insurance  be  effected  in  a  foreign 
company,  it  is  still  such  an  insurance  as  to  avoid  a  policy  contain- 
ing a  condition  against  double  insurance,  being  an  insurance  in 
fact  (a),  (').  - 

Mortgagee. — Insurance  made  by  a  mortgagee  without  the  knowl- 
edge of  the  mortgagor  will  not  avoid  a  policy  taken  out  by  the  lat- 
ter and  containing  such  a  condition,  for  the  further  assurance  must 
be  by  same  person  or  in  the  same  interest  (6). 

Interim  receipt. — Insurance  by  interim  receipt  may  fall  within  the 
provision,  as,  the  duration  of  the  interim  insurance  being  limited, 
the  question  has  been  raised  whether  after  expiry  of  the  time  lim- 
ited the  assured  was  entitled  to  have  a  policy  or  not,  since  if  he 
was  it  would  be  a  case  of  other  insurance  (c). 


(t)  Billington  v.  Provincial  Insurance  Co.  2  U.  C.  (App.)  158,  3  Canada  182. 

(«)  Attwell  v.  Western,  2  Lr.  Can.  Jur.  181.  Soupras  v.  Mutual  Insurance 
Co  ,  1  Lr.  Can.  Jur.  197,  a  case  of  notice  given  after  fire.  Chalmers  v.  Mutual 
Fire  Co.,  3  Lr  Can.  Jur.  2. 

(x)  Billinaton  v.  Provincial,  2  U.  C.  (App.)  158,  178,  3  Canada  182. 

(y)  Attwell  v.  Western  Insurance  Co.,  2  Lr.  Can.  Jur.  181. 

(z)  Mechanics1  Benefit  Society  v.  Gore  District  Insurance  Co.,  40  U.  C.  (Q.  B.) 
220,  236-8. 

(a)  Ramsay  Cloth  Co.  v.  Mutual,  &c.,  Co.,  11  U.  C.  (Q.  B.)  616. 

(6)  GUchrist  v.  Gore  District,  &c.,  Co.,  34  U.  C.  (Q.  B.)  16.  Carpenter  v. 
7V'.' •/</>•//, -c  WaMtgton  Co  ,  16  Peters  (U.'S.)  601.  Kelly  v.  Liverpool,  London 
fiii'l  <;/>,/„,  2  Han.  (New  Bruns.)  266.  Johnson  v.  North  British  and  Mercan- 
til*.  1  H..li,,«.s  (C.  Ct.  U.  S.)  117. 

(c)  II'iHnn  v.  Beacon,  16  U.  C.  (Q.  B.)  317.  Bruce  v.  Gore  District  Mutual 
Co.,  20  U.  C.  (C.  P.)  207.  Mason  v.  Andes  Co.  23  U.  C.  (C.  P.)  37. 

8  An  applicant  told  agent  that  he  meant  to  obtain  further  insurance  in  other 
companies  and  asked  him  to  so  notify  the  company.    Agent  replied  that  it  would  be 
needless  until  such  insurance  was  obtained.     Held,  that  the  company  was  estop- 
ped from  denying  liability,  on  the  ground  that  its  policies  forbade  additional  insur- 
ance without  its  consent.     Kitchen  v.  Hartford  .fire  Ins:  Co.,  67  Michigan  136. 

9  Then-  is   no  double  insurance    where  lessor  obtjiins  insurance  on  a  building, 
and  lessee  on  machinery.     Planters'  Mut.  Ins.  Co.  v.  Rowland,  60  Md.  236. 
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*That  the  assured  so  thought  is  evidence  as  to  the  bona  [*  177] 
fides  of  the  assured  in  his  dealings  (d). 

Other  insurance  on  part  of  property. — If  the  assured  take  the  benefit 
of  another  policy  on  part  of  the  same  premises  but  not  effected  by 
him  he  will  avoid  the  first  policy  where  notice  has  not  been  given  (e). 

Condition  against  other  insurance  without  notice.  Assignee  in  bank- 
ruptcy.— A  condition  in  a  policy  avoiding  it  if  the  assured  or  his  as- 
signee should  effect  other  insurance  and  not,  with  reasonable  dili- 
gence, give  notice  and  have  it  endorsed  on  the  policy,  binds  the  as- 
signee in  bankruptcy  of  the  assured.  Bankruptcy. — By  the  bank- 
ruptcy he  becomes  owner  of  the  whole  insurance  effected  by  the 
bankrupt  for  the  benefit  of  the  estate.  His  subsequent  insurance 
in  his  own  name  with  another  company  would,  if  recoverable,  enure 
to  precisely  the  same  interests;  and  the  bankrupt's  resulting  interest 
in  any  surplus  of  his  estates  after  all  debts,  &c.,  are  paid  would  be 
precisely  the  same  under  both  policies  (/). 

Who  may  waive. — Such  condition  cannot  be  waived  by  an  ordi- 
nary agent  where  the  consent  is  to  be  written  on  the  policy  (#).  An 
inspector,  whose  duties  are  to  examine  into  the  circumstances,  ad- 
just the  loss,  and  settle  and  report,  is  not  an  agent  who  can  give 
such  consent  (h).  He  might  waive  a  condition  as  to  a  written 
statement  of  the  loss,  that  being  within  the  scope  of  his  duties. 

Prior  to  subsequent  policy. — Provisions  avoiding  a  policy  for  not 
disclosing  other  insurance  apply  to  other  insurance  prior  or  subse- 
quent to  that  in  the  policy  containing  the  stipulation.    A 
man  may  therefore  avoid  two  policies  by  not  giving  ^notice  [*  178] 
to  the  grantors  of  each  as  to  the  existence  of  the  other.    But  in 
America  it  has  been  held  that  if  the  assured  could  never  have  recov- 
ered on  the  policy  of  later  date  the  prior  policy  is  not  avoided  (i). 

Policies  promised  but  not  actually  issued. — When  a  man  seeks  fur- 
ther insurance  and  notifies  the  previous  insurance,  and  his  applica- 
tion is  accepted  and  his  premium  paid,  but  the  policy  not  issued 
before  a  loss  occurs,  the  second'  insurers  cannot  object  that  the 
policy  if  issued  would  have  contained  a  condition  against  further 
insurance  unless  indorsed  (&),(10). 

What  things  covered  by  policy. — An  ordinary  fire  policy  only  covers 
property  in  which  the  assured  has  a  beneficial  interest,  and  by  its 
condition  excludes  property  held  on  trust  or  commission  unless  ex- 

(d)  Greet  v.  Citizens,  5  U  C.  (App.)  596. 

(e}  Dafoe  v.  Johnstown  Mutual  District  Insurance  Co.,  7  U.  C.  (C.  P.)  55 

(/)  Jackson  v.  Forster,  2  E.  &  E.  463,  29  L  J.  Q.  B.  8,  33  L.  T.  290,  7  W. 
R.  578.  Schondler  v  Wace,  1  Camp.  487.  Dickson  v.  Provincial  Insurance  Co., 
24  U.  C.  (C.  P.)  157,  168. 

(g)  Gale  v.  Lewis,  9  Q.  B.  730,  16  L  J.  Q.  B  119. 

(h)  Mason  v.  Hartford  Fire,  37  U.  C   (Q.  B  )  437. 

(i)  Stacey  v.  Franklin  Fire,  2  Watts  &  Serg.  (Penn.)  506. 

(k)  Baile  v.  St.  Joseph  Fire  Co.,  73  Missouri  371. 

10  Provision  in  policy  rendering  it  void  in  case  of  other  insurance  does  not  ap- 
ply when  the  other  insurance  previously  effected  was  void,  because  of  a  violation 
of  a  condition.  Stevens  v.  Citizens'  Ins.  Co  ,  69  Iowa  658. 
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pressly  described  as  such  (/).  Sundry  articles  of  household  furni- 
ture are  frequently  excluded  from  insurance,  either  from  their  fra- 
gility of  the  difficulty  of  valuing  them,  and  insurers  will  not  take 
on  any  terms  risk  of  destruction  of  deeds,  bonds,  bills  of  exchange, 
promissory  notes,  money  securities,  or  books  of  account.  Many 
persons  effecting  insurances  have  not  the  slightest  consciousness 
that  their  most  valuable  household  effects,  such  as  pictures,  piano, 
prints,  jewels,  clocks,  and  watches,  are  wholly  uncovered,  unless 
specially  mentioned,  and  that  the  policy  does  not  cover  the  clothes, 
&c.,  of  their  guests  or  servants,  unless  special  stipulation  be  made 

that  to  effect  (u). 

[*  179]  ^Spontaneous  combustion. — The  risk  of  damage  to  property 
occasioned  by  its  own  spontaneous  fermentation  or  combus- 
tion is  also  excluded  by  provision.  But  this  condition  only  affects 
the  particular  property  in  which  the  spontaneous  action  arises, 
and  does  not  remove  liability  for  other  goods  ignited  thereby. 

Condition  as  to  interest  insured. — Some  cases  which  at  first  sight 
seem  bailments  on  trust  are  by  their  particular  circumstances  really 
transfers  for  value  on  special  terms  as  to  the  mode  of  settling  the 
accounts  between  the  parties.  Where  this  is  so  the  policy  will  not 
be  void  for  not  disclosing  the  nature  of  the  title  of  the  assured,  as 
the  property  is  not  held  on  trust  or  commission  within  the  mean- 
ing of  the  condition  requiring  property  so  held  to  be  specifically 
insured  or  described  (m). 

Such  is  the  case  with  millers  receiving  wheat  from  different 
farmers,  which  wheat,  by  the  consent  of  the  farmers,  was  mixed 
with  other  wheat  and  became  part  of  the  miller's  current  stock  to 
grind  or  to  sell,  subject  to  a  right  in  the  farmer's  at  any  time  (n). 
So  also  with  commission  merchants  who  receive  and  store  grain  in 
elevators  and  give  receipts,  but  are  not  bound  to  do  more  than  de- 
liver a  like  quantity  and  quality  of  wheat  (o). 

Riot.     Invasion.     Rebellion. —  Risk  by  riot,  civil'commotion,  inva- 

(/)  "This  policy  does  not  cover  property  held  on  trust  or  on  commission,  unless 
expressly  described  as  such  ;  nor  china,  glass,  looking-glasses,  jewels,  clocks, 
watches,  trinkets,  medals,  curiosities,  government  stamps,  prints,  paintings,. draw- 
ings, sculptures,  musical,  mathematical,  or  philosophical  instruments,  patterns, 
models,  or  moulds,  unless  specially  mentioned  in  the  policy,  nor  deeds,  bonds, 
bills  of  exchange,  promissory  notes,  securities  for  money  or  books  of  account,  nor 
gunpowder,  nor  loss  or  damnge  by  fire  to  property  occasioned  by  its  own  sponta- 
neous fermentation  or  heating,  or  by  or  through  invasion,  foreign  enemy,  riot, 
civil  commotion,  or  military  or  usurped  power,  nor  loss  or  damage  by  explosion, 
except  loss  or  damage  by  explosion  of  gas  in  the  premises  referred  to  in  this 
policy,  not  forming  part  of  any  gas- works." 

(m)  Knnlk  Australian  Insurance  Co.  v.  Randall.  L.  R.  3  P.  C.  101,  6  Moore 
P.  C.  N.  S  :M1,  22  L.  T.  N  S.  843. 

(n)  Same  case. 

(o)  Baxter  v.  Hartford  Fire  Co  ,  11  Bissell  (U.  S  Circ.  Ct.)  806. 

11  Policy  insuring  brick  store,  excepted  "fences  and  other  yard  fixtures,  side- 
walks, store  furniture  and  fixtures  "  held  to  cover  wooden  shed  or  awning  in  front 
of  building,  supported  on  pillars  sunk  in  ground,  with  rafters  extending  into  brick 
wall ;  but  shelving  in  house,  and  an  office  enclosed  with  railing,  are  "store  fix- 
tures" within  the  exception.  Commercial  Fire  Ins.  Co.  v.  Allen,  80  Ala.  671. 
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sion,  foreign  enemy,  military  or  usurped  power  is  expressly  ex- 
cepted  in  most  if  not  all  fire  policies.  Civil  commotion  is  defined 
by  Lord  Mansfield  as  an  insurrection  of  the  people  for  general  pur- 
poses of  mischief  not  amounting  to  a  rebellion,  since  no  power  is 
usurped  (p). 

Where  a  party  of  men  came  to  a  coal-mine,  fired  *shots  [*  180] 
and  drove  away  the  watchman,  and  set  fire  to  premises,  this 
loss  was  in  Pennsylvania  held  within  the  exception  against  riot 
(g).  The  recent  Riot  (Damages)  Act,  1886  (r),  gives  compensation 
out  of  the  police  rates  where  a  house,  ship,  or  building,  in  any  po- 
lice district,  has  been  injured  or  destroyed,  or  the  property  therein 
has  been  injured,  stolen,  or  destroyed,  by  rioters,  and  provides 
(s.  2)  that  where  any  person,  having  sustained  such  loss,  has  re- 
ceived, by  way  of  insurance  or  otherwise,  any  sum  to  recoup  him 
in  whole  or  in  part  for  such  loss,  the  compensation  payable  to  him 
shall,  if  exceeding  such  sum,  be  reduced  by  the  amount  thereof, 
and  in  an*y  other  case  shall  not  be  paid  to  him,  and  the  pay  er  of 
such  sum  shall  be  entitled  to  compensation  as  if  he  had  sustained 
the  loss. 

Actus  Dei. — Earthquakes,  hurricanes,  forest  fires,  and  fires  occa- 
sioned to  insured  property  by  or  during  the  existence  of  such  con- 
tingencies have  been  in  some  cases  excepted  from  the  risk  (s). 

Condition  as  to  change  of  title  of  property. — Policies  on  house  or 
goods  are  conditioned  to  cease  to  be  in  force  as  to  any  property 
thereby  insured  which  shall  pass  from  the  insured  to  any  person 
otherwise  than  by  will  or  operation  of  law  unless  notice  thereof  be 
given  to  the  insurers  (12)  and  the  subsistence  of  the  insurance  in  fa- 
vour of  such  other  person  be  declared  by  a  memorandum  indorsed 
thereon  by  or  on  behalf  of  the  insurers. 

The  usual  condition  is  as  follows:  "This  policy  ceases  to  be  in 
force  as  to  any  property  hereby  insured  which  shall  pass  from  the 
insured  to  any  other  person  otherwise  than  by  will  or  operation  of 
law,  unless  notice  thereof  be  given  to  the  company,  and  the  sub- 
sistence of  the  insurance  in  favour  of  such  person  be 
^declared  by  a  memorandum  indorsed  hereon  by  or  on  [*  181] 
behalf  of  the  company."  w 

Independently  of  the  condition,  insurances   against  fire  have 

(p)  Drinkwaterv.  London  Assurance,  2  Wils.  363.  Langdale  v.  Mason,  2 
Park  Ins.  965  (8th  ed.).  Mason  v.  Sainsbury,  3  Doug.  61.  Clarke  v.  Bit/thing, 
2  B.  &  C.  254. 

(q)  Ly coming  Fire  v.  Schwenk,  40  Am.  Rep.  629,  95  Penn  St.  89. 

(r)  49  &  50  Viet.  c.  38. 

(a)  Commercial  Union  v.  Canada  Mining,  &c.,  Co.,  18  Lr.  Can.  Jur.  80. 

(w)  Lynch  v.  Dalzell,  4  Bro.  P.  C.  431.  Sadlers  Co.  v.  Badcock,  2  Atk  554. 
As  to  French  law,  see  Forgie  v.  Royal  Insurance  Co.,  10  Lr.  Can.  Jur.  84. 

12  Where  agent  knew  of  change  of  membership  of  firm.     Held,  to  estop  in- 
surer from  claiming  that  policy  was  avoided.     German  Fire  Ins.  Co.  v.  Carrow, 
21  111   App  681. 

1 3  Condition  against  sale  of  the  property  without  consent  of  company,  is  not 
vitiated  by  a  sale  from  one  assured  to  the  other,  they  being  co-partners.    New 
Orleans  Ins.  Assn.  v.  Holbcrg,  64  Miss.  51. 
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never  been  assignable  as  of  right  like  marine  policies  (u) .  But  the 
particular  mode  whereby  the  assent  to  hold  the  assign  insured 
shall  be  testified  is  purely  matter  of  contract.  The  conditions  are 
framed  to  exclude  parol  consents  by  agents  of  the  insurer. 

Under  this  condition  the  policy  is  good  for  the  insurers  or  ad- 
ministrators of  the  insured,  and  also  for  a  trustee  in  bankruptcy 
(z),  or  a  liquidator  on  the  winding  up  of  an  assured  joint-stock 
company,  or  it  would  seem  for  a  continuing  partner  under  an 
assignment  to  him  by  a  retiring  partner  (y). 

Where  freehold  property  is  insured  the  policy  enures  to  the  real 
and  not  to  the  personal  representative  of  the  assured  (z). 

If  property  insured  were  sold  and  the  contract  was  complete,  but 
the  property  not  actually  in  the  purchaser's  possession  although  at 
his  risk,  the  original  assured  could  recover  nothing  on  the  policy 
and  the  purchaser  would  be  his  own  insurer.  If  the  property  was 
not  paid  for,  the  question  of  vendor's  lien  might  arise,  but  if  the 
property  had  passed  from  the  vendor  it  is  submitted  that  this  con- 
dition would  preclude  him  from  recovering  (a). 
[*  182]  ^Bankruptcy. — When  an  assured  is  bankrupt,  the  prop- 
erty in  the  policy  having  passed  from  him,  he  is  not  even 
a  party  to  an  action  on  the  policy,  and  consequently  discovery  can 
not  be  had  from  him  (6). 

Effect  of  execution. — If  property  were  seized  and  sold  under  an 
execution,  it  would  seem  that  a  policy  upon  such  property  would 
not  cease  to  be  of  force  under  the  condition,  as  the  change  of  own- 
nership  would  be  due  to  the  operation  of  law,  the  judgment  and 
execution  (c). 

A  condition  is  sometimes  inserted  forfeiting  the  policy  for  seizure 
of  goods  under  an  execution  or  for  dispute  as  to  title.  But  the 
condition  does  not  operate  until  there  has  been  a  change  of  pos- 
session, as  it  amounts  merely  to  a  stipulation  that  the  policy  shall 
cease  to  be  binding  in  any  case  where  the  property  on  the  goods 
passes  by  legal  process  from  the  hands  of  the  assured  (d). 

Seizure  in  execution. — Such  a  condition  is  not  wholly  unjust  and 
unreasonable,  for  it  is  always  an  important  matter  to  the  insurers 
that  the  goods  should  be  in  the  custody  and  ownership  of  the  in- 
sured, whose  interest  alone  they  insure;  and,  if  they  are  taken 
from  him,  the  damage  and  risk  to  the  insurers  are  as  great,  whether 

(x)  Worsley  v.  Wood,  6  T.  R.  710.  Oldman  v.  Bewicke,  2  H.  Bl  677  note. 
Jackson  v.  Forster,  1  E.  &.  E.  46 \  29  L  J.  Q.  B.  8,  33  L.  T.  290,  7  W  II.  -Y7H. 

(y)  Vide  coses  cited  in  note  to  Hathaway  y.  State  Insurance  Co.  62  Am.  Rep. 
438  ;  but  see  contrh  the  principal  case. 

(z)  Parry  v.  Ashley,  3  Sim.  97.     Culbertson  v.  Cox,  43  Am.  Rep.  204. 

(a)  Rayner  v.  Preston,  18  Ch.  D.  1,  60  L.  J.  Ch.  472,  44  L.  T.  N.  S.  787,  29 
W  R.  647.  Castellain  \.  Preston,  11  Q.  B.  D.  396,  62  L.  J.  Q.  B.  360,  49  L.  T. 
N.  S.  29,  81  W.  R.  557.  New  South  Wales  Bank  v.  North  British  and  Mercan- 
tile Co.,  2  N.  S.  W.  Law  239,  3  N.  S.  W.  Law  60. 

(6)  Manchester  Fire  Assurance  Co.  v.    Wykes,    23   W.    R.    884.   33    L.  T. 

N.  a  H2. 

(c)  Mny  v.  Standard  Fire  Co.,  5  U.  C.  (App.)  605. 
(«f)  Ibid.  609. 
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they  have  been  taken  rightfully  or  wrongfully.  But  it  is  unjust  to 
the  assured  that  the  policy  should  be  determinable  by  the  mere 
wanton  or  illegal  act  of  another,  which  the  insured  may  have  re- 
sisted as  far  as  possible,  and  which  he  could  not  prevent. 

But  a  mere  technical  levy,  which  does  not  increase  the  hazard  of 
the  insurers  when  the  insured  remains  in  full  enjoyment 
of,  and  has  the  same  power  and  the  *same  interest  to  pre-  [*  183] 
serve  the  property  as  before,  does  not  seem  within  the  con- 
dition (e). 

Condition  against  alienation  of  property.  Assignment  of  policy. — 
When  a  condition  is  inserted  in  the  policy  against  alienation  of 
the  property,  and  the  policy  is  assigned  by  the  insured  to  an 
assignee  not  interested  in  the  property,  such  assignee  does  not  by 
the  assignment,  and  the  assent  of  the  insurers  thereto,  become  the 
insured  under  the  policy,  and  the  policy  still  remains  liable  to  be 
defeated  by  a  breach  of  the  condition  by  the  assignor. 

In  no  case  can  an  assignment  of  a  fire  policy  be  validly  made 
without  the  insurer's  assent  (/). 

Mere  notice  of  transfer  will  not  suffice.  Notice  cannot  compel 
assent  (#). 

Assignment  known  to  insurers.  Waiver  of  forfeiture. — But  if  the  in- 
surers discover  that  an  assignment  has  been  made  under  such  cir- 
cumstances as  to  render  the  policy  void,  and  on  notice  of  a  loss 
call  for  and  obtain  the  proofs  of  loss  on  the  footing  of  the  policy 
being  in  full  force,  they  will  no  longer  be  at  liberty  to  elect  to  treat 
the  policy  as  forfeited,  even  though  the  condition  be  that  the  policy 
shall  not  bind  until  the  assignment  is  approved  (#). 

Assignment  of  claim  on  a  policy  after  loss  is  not  a  breach  of 
this  condition  (h).  Where  a  total  loss  has  happened,  the  policy, 
and  all  claim  under  it,  can  be  effectually  and  safely  assigned.  But 
in  cases  of  partial  loss,  to  assign  the  policy  would  avoid  it  as  to  the 
balance  of  the  insurance-money  not  payable  in  respect  of  the  par- 
ticular loss  which  already  occurred  (i). 

^Proceeds  of  policy  hypothecated. — When  a  policy  is  issued  [*  184] 
to  one  person,  the  loss  or  part  thereof  being  made  payable 
to  another  person  or  persons  as  their  interest  may  appear,  the  last 
words  are  in  reduction  of  the  amounts  specified  as  payable,  and 
those  persons  can  only  claim  up  to  the  limit  prescribed,  even  if 
more  is  due  to  them.  The  balance  goes  to  the  assured  (&). 

(e)  Same  case. 

(f)  Forgie  v.  Royal  Insurance  Co.,  16  Lr.  Can.  Jur.  34.     New  South  Wales 
Bank  v.  North  British  and  Mercantile  Co.,  3  N.  S.  W.  Law  60.     Kanady  v. 
The  Gore  District  Mutual  Fire  Co.,  44  Canada  (Q.  B.)  261. 

(g)  Canada  Landed  Credit  Co.  v.   Canada  Agricultural  Insurance  Co.,  71 
Grant  (U.  C.)  418,  423. 

(h)   Garden  v.  Ingram,  23  L.  J.  Ch.  478.     Waydell  v.  Provincial  Insurance 
Co.,  21  U.  C.  (Q.  B  )  612.  '  And  see  Randall  v.  Lithgow,  12  Q.  B.  D.  525. 
(i)  Kerr  v.  Hastings  Mutual,  41  U.  C.  (Q.  B.)  217. 
(fc)  Dear  v.  Western  Assurance  Co.,  41  U.  C.  (Q.  B  )  553. 
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Benefit  of  policy  not  secured  by  assignment  after  breach  of  condition. 
An  insured  cannot  of  course  by  assignment  after  condition  broken 
enable  a  trustee  to  recover  for  him  what  he  cannot  recover  for  him- 
self. If  the  assign  held  the  contract  freed  from  the  old  conditions, 
it  would  amount  to  a  different  and  less  onerous  contract  than  the 
one  assigned.  Assent  to  an  assignment  does  not  amount  to  a 
waiver  of  conditions  broken,  unless  such  breach  is  at  the  time 
known  (/).  Mortgagee  can't  recover  for  mortgagor  who  has  broken  conr 
dition. — Consent  with  notice  of  breach  is  waiver  of  that  breach, 
where  a  mortgage  is  effected,  and  if  necessary  assented  to  by  the 
company  ;  though  the  mortgagee  may  bo  able  to  recover  his  mort- 
gage-money, he  cannot  recover  any  surplus  for  the  mortgagor  if 
the  latter  has  broken  a  condition  (w).  This  is  analogusto  the  rule 
in  life  assurance  where  the  assured  mortgages  and  subsequently 
commits  suicide  (n). 

Limitation  of  time  to  sue. — Insurers  may  lawfully  (o),  and  do  in- 
variably, limit  the  time  in  within  which  an  action  may  be  brought 
to  a  period  less  than  that  allowed  by  the  Statute  of  Limitation.  It 
is  obvious  that  to  have  stale  claims  made  upon  them  might  involve 
them  in  considerable  difficulties  as  to  the  proofs  and  evi- 
[*  185]  dence  adduced  in  support  ^thereof  which  would  not  arise 
if  prompt  action  were  insisted  on.14 

Ground  thereof. — The  true  ground  on  which  the  clause  limiting 
the  time  of  claim  rests  and  is  maintainable  is  that,  by  the  contract 
of  the  parties,  the  right  to  indemnity  in  case  of  loss  and  the  liabil- 
ity of  the  company  therefor  do  not  become  absolute  unless  the  rem- 
edy is  sought  within  the  year.  The  stipulation  goes  to  the  right  as 

well  as  the  remedy The  clause  contemplates  a  loss  about 

which  a  contest  arises  or  may  arise  between  the  assured  'and  the 
company,  and  in  respect  to  which  the  ri<jht  to  indemnity  may  be 
denied.  The  object  was  not  to  foreclose  it  and  prevent  a  resort  to 
the  proper  tribunal,  but  to  compel  a  speedy  resort  and  a  termina- 
tion of  the  controversy  while  the  facts  were  fresh  in  the  recollection 
of  the  parties,  and  witnesses  and  the  proofs  accessible  (p  ). 

(I)  Wing  v.  Harvey,  23  L.  J.  Ch.  511,  5  De  G.  M.  &  G.  265,  18  Jur.  394,  23 
L.  T.  120,  2  W.  R.  370 

(m)  Oxfwd  Building  Society  v.  Waterloo  Mutual  Fire  Insurance  Co.,  42 
U.C.  (Q.  B.)181. 

(n)  Solicitors,  &c .,  Co.  v.  Lamb,  2  De  G.  J.  &  S.  250,  affirming  same  case  1 
H.  &  M.  716.  33  L.  J.  Ch.  426,  10  L.  N.  T.  S.  702,  10  Jur.  N.  S.  739,  12  W.  R. 
941,  followed  in  City  Bank  v.  Sovereign  Co.,  32  W.  R.  657. 

(o)  Grieve  v.  Northern  Assurance  Co.,  5  Victoria  L.  R.  443.  The  Courts  of 
nome  American  States  have  held  otherwise,  so  also  in  Lower  Canada,  Wi.'son  v. 
State  Fire,  7  Lr  Can.  Jur.  223. 

(p}  Crayv.  Hartford  Fire,  1  Blatch.  (IT-  S.)  280.  Steen  v.  Niagara  Fire 
Co,  42  Am.  Rep.  297. 

14  Where  agent  of  company  induces  assured  to  forbear  bringing  suit  within 
the  time  limited  by  policy,  the  company  waives  the  limitation.  Bisk  v.  Hawkeyc 
Ins.  Ca,  69  Iowa,  184. 

Also  where  company  offers  to  pay  specific  sum,  less  than  that  claimed,  it  waives 
right  to  require jpreliminary  proofs  of  loss  as  a  pre-requisite  to  right  to  sue  in  less 
than  six  days.  Commercial  Fire  Ins.  Co.  v.  AUen,  80  Ala.  571. 
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Time  varies. — The  time  limited  by  the  condition  varies.  It  is 
reckoned  by  days  or  months  (i.  e.,  calendar  months)  (g),  but  usually 
does  not  exceed  twelve  months  from  the  date  of  the  loss  or  refusal 
and  rejection  of  a  claim  made  under  the  policy.  To  make  the  con- 
dition effectual  against  the  assured,  it  must  be  pleaded  as  a  defence 
like  the  Statute  of  Limitations  itself  (r),  and  it  has  a  like  effect. 

Decree  for  payment  of  insurance-money  without  grant  of  policy. — If 
the  policy  ought  to  have  been,  but  has  not  been,  issued,  and  a  de- 
cree is  made  for  payment  by  the  insurer  on  the  footing  of  the  pol- 
icy having  been  actually  issued,  the  insurer  cannot  avail  himself  of 
the  condition  as  to  limitation  of  the  time  for  suing,  the  action  to 
compel  grant  of  a  policy  not  being  an  action  on  the  policy  (s). 

Effect  of  limiting  condition. — Where  the  covenant  by  the  insurers  is 
to  pay  a  certain  time  after  the  loss,  the  real  period  within 
which  *the  assured  could  sue  may,  by  the  limiting  condi-  [*  186] 
tion,  be  virtually  reduced  to  the  interval  between  the  day  at 
which  payment  ought  to  be  made  and  the  last  day  of  the  period 
within  which  action  must  by  the  condition  be  brought  (0,  since  the 
time  for  bringing  the  action  in  the  absence  of  special  terms  will  run 
from  the  happening  of  the  event  insured  against,  but  the  insured 
will  not  know  until  after  the  time  given  to  the  company  to  pay 
whether  they  intend  to  settle  the  claim  or  make  it  necessary  for 
him  to  sue  them.  And  where  proofs  of  loss  are  received  within  a 
reasonable  time,  before  the  expiration  of  the  period  fixed  by  the 
policy  for  suing,  the  company  cannot  cut  off  the  right  to  sue  by 
withholding  its  decision  upon  the- proofs  until  that  period  has  ex- 
pired, even  though  the  time  allowed  for  examining  the  proofs 
would  have  consumed  it  (u). 

The  insured  is  in  a  somewhat  better  position  where,  as  in  some 
policies,  his  time  runs  alternatively  from  the  loss  or  refusal  of  the 
compnny  to  pay.  The  same  rule  holds  in  the  case  of  re-insurance, 
for  the  loss  or  damage  is  the  injury,  not  the  payment  of  the  loss, 
and  an  action  brought  within  twelve  months  of  payment,  but  more 
than  twelve  months  from  the  loss  against  a  re-insurer,  has  on  this 
ground  been  held  too  late  (x). 

Notice  of  loss  to  be  given  to  company. — Fire  policies  also  contain  a 
further  proviso,  running  as  follows : — u  On  the  happening  of  any 
loss  or  damage  by  fire  to  any  of  the  property  hereby  insured,  the 
insured  is  forthwith  to  give  notice  in  writing  thereof  to  the  com- 
pany C15),  and  within  fifteen  days  at  latest  to  deliver  to  the  com- 

(q)  Pomares  v  Provincial  Insurance  Co.,  Steven's  Digest  (New  Bruns.)  237 
(1873).  Cornell  v.  Liverpool  and  London,  14  Lr.  Can-  Jur.  256. 

(r)  Lambkin  v.  Western  Assurance  Co,  13  U.  C   (Q.  B.)  237. 

(s)  Penley  v.  Beacon  Insurance  Co.,  7  Grant  (U.  C. )  130 

(t)  See,  however,  Lambkin  v.  Western.  12  U.  C.  (Q.  B.)  ?6l. 

(u)  Chambers  v.  Atlas  Insurance  Co  ,  50  Am  Rep.  1,  51  Conn.  Rep.  17. 

(*)  Provincial  Co.  v.  Etna  Co.,  1C  U.  C.  (Q-  B.)  135. 

5  Giving  notice  of  loss  and  rendering  particular  account  required  by  the  policy 
to  resident  agent  of  foreign  insurance  company,  is  notice  to  the  company.  North 
British  &  M.  Ins.  Co  v,  Crutchfield,  108  Ind.  273. 
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pany  a  claim  for  any  loss  or  damage,  containing  as  particular  ar» 
account  as  may  be  reasonably  practicable  of  the  several  articles  or 
matters  damaged  or  destroyed  by  fire,  with  the  estimated 
[*  187]  value  of  each  *  of  them  respectively,  having  regard  to  their 
several  values  at  the  time  of  the  fire,  and  in  support  thereof 
to  give  all  such  vouchers  (?/),  proofs  and  explanations  as  may  be 
reasonably  required,  together  with,  if  required,  a  statutory  declara- 
tion of  the  truth  of  the  account;  and  in  default  thereof  no  claim  in 
respect  of  such  loss  or  damage  shall  be  payable  until  such  notice, 
accounts,  proofs  and  explanations  respectively  shall  have  been 
given  and  produced,  and  such  statutory  declaration,  if  required, 
shall  have  been  made." 

Preliminary  proofs,  &c. — The  legality  of  this  condition  is  well 
established.  "  It  has  long  been  the  practice  of  companies  insuring 
against  fire,  for  the  purpose  of  their  own  security,  to  incorporate  in 
their  policies  by  reference  to  their  proposals  various  stipulations 
for  matters  to  be  done  by  the  assured  making  a  claim  before  the 
company  is  to  pay  him,  and  (as  the  remedy  by  action  for  not  com- 
plying with  this  stipulation  could  not  afford  them  any  protection) 
to  make  the  fulfilment  of  those  conditions  a  condition  precedent 
to  pay.  There  was  much  controversy  on  the  subject  about  a  cen- 
tury ago,  but  since  the  case  of  Worsley  v.  Wood  (z)  it  has  been  set- 
tled law  that  this  mode  of  protecting  themselves  is  effectual "  (a). 

Preliminary  proofs  are  required  for  the  benefit  solely  of  the  in- 
surer, in  order  that  he  may  ascertain  the  nature,  extent  and  char- 
acter of  the  loss,  and,  the  condition  in  the  policy  in  respect  thereof 
being  inserted  for  his  benefit,  there  is  no  reason  why  he  may  not 
waive  or  extend  the  time  in  which  the  proofs  are  to  be  furnished, 
nor  is  it  necessary  to  prove  an  express  agreement  to  waive 

0),  ("). 

[*  188]  ^Condition  as  to  notice  of  loss. — The  insured  must  immedi- 
ately upon  a  loss  give  notice  to  insurers  thereof  (17).  In 
London  the  same  duty  devolves  by  statute  on  the  fire  brigade  when 
they  have  knowledge  of  a  fire.  But  the  condition  applies  irrespect- 
ive of  place  or  the  magnitude  of  the  fire  or  damage  done,  and  many 
minor  fires  only  doing  slight  damage,  and  to  extinguish  which  the 

(y)  Cinq  Mars  v.  Equitable,  15  U.  C.  (Q.  B.)  143,  246. 

(z)  Worsley  v.  Wood,  6  T.  K.  710.  See  also  Brown  v.  London  Assurance  40 
Hun.  (N.  Y.)  101. 

(a)  London  Guarantee  Co.  v.  Fearnley,  5  App.  Cas.  911,  915,  43  L.  T.  N.  S. 

28  W.  I!    893. 

(6)  See  Edwards  v.  Travellers1  Ins.  Co.,  23  Blatch.  (U.  S.  Circ.  Ct  )  228,  as 
to  the  view  which  the  Courts  take  those  conditions  as  to  proofs,  notices,  &c. 

0  An  agent,  having  authority  to  adjust  loss,  teils  assured,  after  an  examina- 
tion, that  nothing  further  is  required,  there  is  a  waiver  of  further  preliminary 
proofs  of  loss,  although  clause  of  policy  states  that  agent  has  no  power  to  waive 
condition.  Indiana  ins.  Co.  v.  Capehart,  108  Ind.  270. 

7  Provision  of  policy,  requiring  notice  of  a  loss,  may  be  waived  by  an  agent 
who  has  authority  to  adjust  losses,  even  though  policy  provides  that  it  .shall  not 
be  bound  by  the  acts  of  its  agents.  Stevens  v.  Citizens  Ins.  Co.,  69  Iowa  658. 
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fire  engines  are  not  needed,  come  within  the  condition.     The  duty 
of  the  fire  brigade  does  not  affect  the  contract  between  the  parties. 

Time  for  giving  notice. — "  Immediately  "  or  "  forthwith"  means 
within  a  reasonable  time  and  without  any  unjustifiable  delay  (a), 
and  reasonable  time  has  been  held  in  New  York  to  be  a  matter  for 
the  Court  (6).  Due  diligence  will  be  required  in  the  notification 
even  when  the  insurance  is  on  interim  receipt.  Notices  given 
eleven  (c),  or  eighteen  (d),  days  after  the  fire  have  been  held  too 
late,  but  one  given  five  days  after  the  fire,  one  of  such  days  being 
Sunday,  has  been  held  in  time  by  American  Courts  (e).  To  whom 
to  be  given. — But  notice  to  a  local  agent,  it  seems,  will  not  do,  unless 
he  is  specially  named  as  the  proper  person  to  receive  it ;  and  if  the 
particular  number  of  days  is  named,  the  notice  must  be  given 
within  that  time  (/). 

Notice  of  loss.  Presumption  of  delivery. — Where  a  policy  requires 
notice  of  loss  to  be  given  forthwith  by  the  assured  to  the  assurer 
and  is  silent  as  to  the  mode  of  service,  the  insurer  will  be  presumed 
to  have  received  the  notice,  if  it  be  proved  to  have  been  properly 
addressed  and  posted,  since  the  post  is  the  natural  and  obvious 
mode  of  communication  in  matters  of  business,  especially  when 
assured  and  assurer  reside  in  different  places  ((7).  And  in 
America  the  ^presumption  has  been  held  to  be  based  on  [*  189] 
the  governmental  organization  and  conduct  of  the  public 
mail  service  rendered  efficient  through  sworn  officers,  and  on  com- 
mon experience  as  to  the  due  transmission  and  delivery  of  matter 
entrusted  to  the  post  (/).  The  same  rule  applies  to  proofs  (/).  It 
has  been  held  in  Canada  that  the  insurer  must  object  at  once  to 
defects  or  lateness  of  notice  (#),  but  in  some  American  States  a  dif- 
ferent view  obtains  (h).  If,  however,  the  silence  of  the  insurer 
misleads  the  assured  and  prejudices  his  claim,  the  insurer  will  in 
such  case  be  held  to  have  waived  his  right  to  notice  or  proof,  or 
will  be  estopped  from  disputing  that  they  were  delivered  in  due 
time. 

Preliminary  notice.  Agent's  adjustment. — Unless  the  insurer  can 
show  fraud,  he  will  be  precluded  by  his  agent's  adjustment  of  a 
loss  from  denying  that  he  had  proper  notice  thereof  (i).  But  if 

(a)  Rokes  v.  Amazon  Insurance   Co.,  51   Maryland  512.     Cashau  v.  North- 
Western  National  Insurance  Co.,  5  Bissell  (C.  Ct  U.  S.)  476. 

(b)  Brown  v.  London  Assurance,  40  Hun.  (N.  Y.)  101. 

(c)  Goodwin  v.  Lancashire  Fire,  18  Lr.  Can.  Jur.  1. 

(d)  Trask  v.  Insurance   Co.,  29  Penn.  198.     Edwards  v.  Insurance  Co.,  75 
Penn.  378. 

(e)  Griffey  v.  New  York  Central  Co.,  53  Am.  Rep  202,  55  Sickell  (N.  Y.)  417. 
(/)  Patton  v.  Employers''  Liability  Co  ,  20  L.  R.  Ir.  93. 

(g]  Susquehanna  Insurance  Co.  v.  Toy  Co.,  97  Penn.  424,  39  Am.  Rep.  816. 
(/)  See  Bell  v.  Li/coming  Co  ,  19  Hun.  (26  N.  Y.  Sup.  Ct  )  238. 
(g}  Wiggins  v.  Queen  Insurance  Co  ,  13  Lr   Can.  Jur.  141 
(h)  Brown  v  London  Assurance,  40  Hun.  (  N.  Y.  )  107.     Cornett  v.  Phcenix 
Co,  07  Iowa  888. 

(i)  Home  Insurance  Co.  v.  Myer,  93  Illinois  271  ;  but  see  M'Kean  v.  Commer- 
*  Union,  5  P.  &  B.  (New  Briins.)  583. 

165 


*  190  THE   LAWS   OF   INSURANCE. 

the  insurer's  agent  by  fraud  obtains  a  settlement,  the  assured  can 
get  it  set  aside  (j). 

Limitation  operates  though  assured  in  prison  at  time  of  fire. — The 
contractual  limitation  will  not  be  extended  on  the  ground  that  the 
assured^was  in  prison  at  the  time  of  the  loss,  and  so  continued 
until  his  death,  and  that  his  creditors  began  the  action  within  a 
reasonable  time  thereafter  (&). 

Proof. — Of  the  elaborateness  of  some  conditions  as  to  proofs,  no 
better  example  can  be  given  than  that  in  the  Canadian  case  of 
Smith  v.  Commercial  Union  (/),  characterized  in  the  judgment  as  of 
wonderful  structure  and  scope,  and  as  calculated  to  give  the  assured 
twelve  months'  hard  work — three  months  being  the  limit  allowed 

him  to  make  out  his  proofs  (m),  (18),  (19). 

[*  190]  *  Particulars  of  loss.  When  to  be  delivered. — The  account  of 
loss  is  usually  conditioned  to  be  delivered  within  fifteen 
days  at  latest,  and  such  condition  is  reasonable  in  substance. 
Otherwise  the  assured  might  lie  by  and  spring  a  stale  claim  on  the 
insurers  at  a  time  when  they  could  not  investigate  it.  Sometimes 
three  months  are  given  for  the  account  (n).  Construction  of  condi- 
tion.— The  condition  will  not  be  strictly  construed  (o).  It  means 
that  the  assured  is  within  a  convenient  time  after  the  loss  to  pro- 
duce to  insurers  something  which  enable  them  to  judge  whether 
he  has  sustained  a  loss  or  no,  and,  if  from  any  cause  it  is  impossi- 
ble to  give  the  preliminary  proof  within  the  time,  it  would  seem 
(and  it  certainly  is  just)  that  reasonable  time  should  be  allowed 
(p).  The  assured,  of  course,  cannot  be  expected  to  give  notice 
till  he  knows  himself,  and  if  he  is  away  at  the  time  of  fire  no  objec- 
tion can  be  taken  on  the  ground  of  any  delay  caused  by  such 
absence  (</). 

Delay  in  notice  suspends  claim. — And  the  condition  is  here  usually 
so  drawn  as  not  to  forfeit  the  insurance  for  delay  beyond  the  fifteen 
days,  but  only  to  suspend  all  claim  under  the  policy  "  until  the  re- 
quired notices,  account-*,  proofs,  and  explanations  are  given  in." 

(j)  McLean  v.  Equitable,  50  Am.  Rep.  779. 

(I)   Tollman  v.  Mutual  Fire  Co.,  27  U.  C.  (Q.  B.)  100. 

(I)  33  U.  C.  (Q.  B  )  69,  89. 

(TO)  See  also  in  Bowes  v.  National,  4  P.  '&  B.  (New  Bruns  )  437. 

(n)  Roper  v.  Lendon,  1  E.  &  E  825,  5  Jur.  N.  S  491,  28  L.  J.  Q.  B.  260,  7 
W.  R.  441. 

(o)  Mason  v.  Harvey,  8  Ex.  819,  22  L.  J.  Ex.  336,  21  L.  T.  158.  Dill  v. 
Quebec  Asxurance  Co,  1  Revue  k'gale  (Lr.  Can.)  113,  Lr.  Can.  Civil  Code,  2478. 
'  (o)  Scott  v.  Phcenix,  Stuart  (  Lr.  Can.  )  354  (  P.  C.).  See  Bowes  v.  National, 
4  P.  &  B.  (  New  Bruns.  )  437.  Dill  v.  Quebec  Assurance  Co,  above  cited,  1 
Re^ue  It-gale  (Lr.  Can.)  113,  Lr.  Can.  Code,  2490-2569. 

(</)  Smith  v.  Queen  Insurance  Co.,  1  Han.  (New  Bruns.)  811. 

18  Provision  in  a  policy  that  in  case  of  loss  copies  of  all  policies  must  be  fur- 
nished requires  a  substantial  and  reasonable,  arid  not  a  literal  compliance.     Mil- 
ler v.  Hartford  Fire  Ins.  Co.,  70  Iowa  704. 

19  If  proofs  of  loss  are  reasonably  certain  it  is  enough.     The  precision  in 
pleading  is  not  necessary.     Erwin  v.  Springfield  F.  &  M.  Ins.  Co  ,  24  Mo. 
App.  146. 
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If  these  words  arc  in  the  policy  the  condition  is  still  precedent  (r), 
but  these  words  enlarge  the  time  beyond  the  fifteen  days.  State- 
ment of  loss. — Consequently  till  the  statement  is  made  and  the  stat- 
utory declaration,  if  required,  made  also,  the  money  is  under  the 
condition  not  payable,  and  the  time  of  payment  not  come. 
So  that  though  the  right  of  action  *may  not  be  lost,  it  will  be  [*  191] 
suspended  till  the  condition  is  complied  with  (s\ 

Meaning  of "full  particulars" — •'  Full  particulars  "  means  "  the  best 
particulars  which  the  assured  can  reasonably  give,"  and  the  latter 
phrase  is  in  some  policies  substituted  for  the  former.  If  the  pro- 
viso were  more  strictly  construed,  inadvertent  omissions  of  losses  or 
insertions  of  things  not  lost  would  defeat  the  claim  of  the  assured  (f). 

Condition  o.s  to  verification  of  loss.  False  statement  as  to  title  not  within 
it. — When  a  condition  only  requires  verification  of  the  statement  of 
loss,  false  statements  as  to  title  and  incumbrances  cannot  be  relied 
on  as  avoiding  the  policy  under  this  condition  (u). 

Certificate  of  magistrate.. — The  conditions  still  found  in  American 
and  colonial  policies  (x)  requiring  the  certificate  of  a  magistrate 
seem  to  have  long  since  fallen  out  of  use  in  this  country  (y),  and 
only  come  before  English  lawyers  in  colonial  appeals.  Where  they 
are  used,  no  claim  for  indemnity  can  be  made  until  a  proper  cer- 
tificate has  been  furnished  (z). 

Old  form  of  condition. — The  purpose  of  the  old  condition  as  to  the 
certificate  of  magistrate,  clergy  man,  churchwardens,  and  other  rep- 
utable inhabitants  was  that  persons  holding  public  positions  in  the 
neighbourhood,  and  who  were  therefore  to  be  deemed  responsible 
and  substantial,  might  give  the  office  their  opinion  on  the  charac- 
ter of  the  fire  and  loss,  and  thereby  afford  the  office  some  protection 
from  fraud  (a). 

^Refusal  of  certificate. — Refusal  of  such  certificate  will  not  [*  192] 
affect  the  insurers.    The  assured  cannot  compel  the  grant 
of  such  certificate  (6),  he  cannot  substitute  other  persons  for  those 
stipulated  (c),  and,  having  undertaken  for  the  act  of  a  stranger  can 
not  succeed  unless  that  act  is  done  (d).     But  there  may  be  cases  in 


(r)  Weir  v.  Northern,  4  L.  R.  Ir.  689.  Lafarge  v.  Liverpool,  London  and 
Globe,  17  Lr.  Can.  Jur.  237. 

00  Oldman  v.  Bewicke,  1  H.  Bl.  577  note  (1786).  Worsley  v.  Wood,  G  T.  R. 
710  (1796).  Mason  v.  Harvey,  8  Ex.  819,  22  L.  J.  336,  21  L  T.  158. 

(tj  Mason  v.  Harvey,  8  Ex.  819,  820,  22  L.  J.  Ex.  386,  21  L.  T.  158. 

(u)  Rossv.  Commercial  Union,  26  U.  C.  (Q.  B-)552. 

(x)  Supra.  And  see  Logan  v.  Commercial  Union,  6  R.  &  G.  (Nov.  Sco.)  309. 

(y)  This  disposes  of  cases  like  Routledge  v.  Burrell,  I  H.  Bl.  255,  and  Oldman 
v.  Bewicke,  3  H.  BL  577  note. 

(z)  Worsley  v.  Wood,  6  T.  R.  7:0.  M^Rosie  v.  Provincial  Insurance  Co.,  34 
U.  C.  (Q.  B.)  55.  Kerry.  British  American  Assurance  Co,  32  U.  C.  (Q.  B.) 
569.  Daniels  v.  Equitable  Co,,  50  Conn.  551. 

(a)  Worsley  v.  Wood,  6  T.  R.  710,  per  Lawrence,  J. 

(b)  Worsley  v.  Wood,  6  T.  R.  722,  per  Lawrence,  J. 

(c)  P.  721,  per  Grose,  J.     Campbell  v.  French,  6  T.  R.  200. 

(d)  P.  720,  per  Grose,  J.     Racine  v   Equitable,  6  Lr.  Can.  Jur.  89. 
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which  the  Courts  will  hold  the  condition  substantially  complied 
with,  provided,  of  course,  that  the  right  persons  certify. 
Contents  of  certificate. — The  certificate  must  state — 

(1)  That  the  magistrate  is  not  interested. 

(2)  That  he  has  examined  the  circumstances  attending  the  fire, 
&c. 

(3)  That  he  knows  the  character  of  the  assured. 

(4)  That  he  believes  the  fire  to  have  happened  without  fraud  or 
evil  practice  on  the  part  of  the  assured. 

(5)  That  the  claimant  under  the  policy,  if  different  from  the  as- 
sured, has  sustained  damage  in  (e)  respect  of  matters  covered  by 
the  policy. 

(6)  The  amount  of  loss  which  is  believed  to  have  taken  place  (/). 
Person  certifying  must  be  disinterested. — The  magistrate  must  not 

have  suffered  by  the  fire,  nor  have  any  interest  in  the  property 
damaged,  nor  be  interested  in  the  insurance  company  (#),  nor  be 
a  creditor  or  relation  of  the  assured  (h}. 

A  coroner  has  in  Canada  been  held  to  be  a  magistrate  within 

the  condition  (i). 

f*  193]  ^Affidavit  of  loss. — In  the  older  policies  an  affidavit  used 
to  be  required.  But  now  the  policy  merely  binds  the  as- 
sured to  make  a  statutory  declaration  if  required,  vouching  the 
truth  of  his  statements  as  to  loss,  value,  &c.  The  affidavit  must  be 
in  proper  form  (j  )  or  as  stipulated  (&).  This  must  be  bond  fide  de- 
manded for  any  defence  to  be  rested  on  its  not  being  supplied  (I). 

Preliminary  proofs. — Such  stipulations  as  to  proof  do  not  touch 
the  substance  of  the  contract,  but  relate  only  to  the  form  or  mode 
of  ascertaining  and  proving  the  liability  of  the  insurer ;  and  the 
proofs  may  be  submitted  to  the  officers  of  the  insurance  company, 
who  must  give  an  opinion  on  their  sufficiency  in  the  ordinary 
scope  of  their  employment  (m),  (**). 

Omission  to  make  the  formal  preliminary  proof  of  loss  required 
by  a  policy  may  be  waived  by  the  officers  of  an  insurance  company. 
Such  waiver  may  be  express  or  implied,  and  will  be  implied  from 

(e)  Kerr  v.  British  American  Assurante  Co.,  92  U.  C.  (Q.  B.)  509. 

(/)  Scott  v.  Phcenix  Co.,  Stuart  (Lr.  Can.)  152,  354  (P.  C.). 

(</)  M'Rosie  v.  Provincial  Insurance  Co.,  34  U-  C.  (Q.  B  )  55,  where  tho  mag- 
istrate was  landlord. 

(h)  Daniels  v.  Equitable  Co.,  50  Conn.  551. 

(i)  Kerr  \.  British  American  Co.,  32  U.  C.  (Q.  B.)  669. 

(.;')  Shaw  v.  St.  Lawrence  County  Mutual  Fire  Insurance  Co.,  11  U.  C. 
(Q.  B.)  73. 

(k]  iMngel  v.  Mutual  Insurance  Co.,  17  U.  C.  (Q.  B.)  524.  Mann  v.  Western, 
17  U.  C.  (Q.  B.)  190. 

(I)  Cameron  v.  Times  and  Beacon,  7  U.  C.  (C.  P.)  234. 

(m)  Priest  v.  Citizens1  Mutual,  85  Mass.  (3  Allen)  603. 

20  It  is  the  duty  of  insurance  company,  upon  finding  proofs  of  loss  objectiona- 
ble, to  return  the  same  informing  assured  of  the  particular  defects.  A  general 
reply  that  they  do  not  correspond  with  printed  instructions,  and  refus;il  to  receive 
them,  will  not  avail  the  company.  Universal  Fire  Ins.  Co.  v.  Black,  109  Pa. 
8t  635.. 
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omission  to  state  their  objection  to  the  preliminary  proofs  and  re- 
fusing to  pay  on  other  grounds  (n). 

Proofs  must  be  sent  in  within  prescribed  time. — Where  a  condition  of 
a  fire  policy  requires  the  making  and  furnishing  of  proofs  of  loss 
within  a  specified  time,  and  declares  that  until  they  are  furnished 
the  loss  shall  not  be  payable,  the  time  is  a  material  part  of  the  con- 
dition, and  consequently,  in  the  absence  of  waiver,  the  assured 
cannot  recover  unless  he  sends  in  the  proper  proofs  within  the  pre- 
scribed time  (o),  (21). 

*  Waiver  of  condition  as  to  proofs. — Mere  silence  as  to  proofs  [*  194] 
sent  in  after  the  time  limited  by  the  conditions  does  not 
amount  to  a  waiver  of  the  condition,  nor  does  a  declaration  then 
made  that  the  company  does  not  consider  itself  liable  amount  to  a 
waiver  (p). 

Proof  may  be  given  of  loss  besides  that  in  account  delivered  to  company. 
Where  a  detailed  account  of  loss  sustained  by  the  fire  is  delivered 
in  compliance  with  a  stipulation  in  the  policy,  the  plaintiff  is  not 
precluded  from  giving  evidence  of  the  loss  of  property  not  specified 
in  the  account  (q),  (M). 

Time  for  payment  runs  from  completion  of  proofs. — The  time  allow- 
ed by  the  condition  for  payment  of  the  insurance-money  by  the 
company  runs  from  the  time  the  insured  puts  in  the  proofs  on 
which  he  relies  (r). 

Waiver. — Waiver  may  be  inferred  from  the  acts  and  conduct  of 
the  insurer  inconsistent  with  any  intention  to  insist  on  the  strict 
performance  of  the  condition  (s),  (2S).  « 

Where  proofs  unnecessary. — Where  an  insurance  company  repudi- 

(n)  Pimv.  Reid,  6  M.  &  G.  1,  12  L.  J.  C.  P.  299,  6  Scott  N.  R.  982.  Under- 
bill v.  Agawam  Insurance  Co.,  60  Mass.  (6  Gush.)  440.  Priest  v.  Citizens' 
Mutual  Fire,  85  Mass.  (3  Allen)  602.  Lambkin  v.  Ontario  Marine  and  Fire, 
12  U.  C.  (Q  B.)  578.  Whyte  v.  Western  Insurance  Co.,  22  Lr.  Can.  Jur.  215 
(P.  C.).  Knickerbocker,  &c.,  Co.  v.  Pendleton,  5  Davis  (Sup.  Ct.  U.  S.)  696, 
709.  Gauche  v.  London  and  Lancashire  Co  ,  4  Woods  (U.  S.  Circ-  Ct.)  102. 

(o)   Whyte  v.  Western  Co.,  22  Lr.  Can.  Jur.  215  (P.  C.). 

(p)  Whyte  v.  Western  Co.  (in  Privy  Council,  reported  22  Lr.  Can  Jur.  215. 
Abrahams  v.  Agrioultural  Mutual  Fire  Co.,  40  U.  C.  (  Q.  B  )  175,  180.  See 
Lancashire  Co.  v.  Chapman,  (P.  C.,  reported  in  7  Revue  legale  (Lr.  Can.)  47. 

(q)   Vance  v.  Forster,  Ir.  Circ.  Rep.  47. 

(r)  See  Rice  v.  Provincial,  7  U.  C.  (C.  P.)  548.  Hatton  v.  Provincial,  7  U. 
C.  (C.  P.)  555.  Cameron  v.  Monarch,  7  U.  C.  (C.  P.)  212. 

(s)  Rokes  v.  Amazon  Insurance  Co.,  51  Maryland  512,  and  cases  there  cited. 

1  Where  no  time  is  required  in  which  to  furnish  proofs  of  loss,  they  may  be 
furnished  within  a  reasonable  time,  according  to  circumstances.  Miller  v.  Hart- 
ford Fire  Ins.  Co.,  70  Iowa  704. 

2  2  If  company  refused  to  act  upon  proofs  of  loss  and  repudiated  liability,  in- 
sured is  not  estopped,  by  the  proofs,  from  recovering  a  larger  amount.  Sibley  v. 
Prescottlns.  Co.,  57  Mich.  14. 

3  Where  insurance  company  received  proofs  of  loss  without  making  objection. 
Held,  that  insurer  waived  defects.  Eliot  Five  Cents  Saving  Bank  v.  Commer- 
cial Union  Assurance  Co.,  142  Mass.  142.  Susquehanna  Mut.Fire.  Ins  Co.  v. 
Quick.  109  Pa.  St.  157.  Parks  v.  Phoenix  Ins.  Co.,  26  Mo.  App  537.  Erwin 
v.  Springfield  F.  &  M.  Ins.  Co.,  24  Mo.  Apr>.  145. 
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ates  an  insurance  and  has  not  signed  a  policy,  preliminary  proofs 
are  needless  (*),  ('<),  (M). 

Intimate  of  amount. — The  assured  may  have  to  give  in  a  valua- 
tion of  what  he  has  1  >st  under  the  condition  as  to  particulars. 
Whether  so  stipulated  or  not,  he  cannot  recover  for  more  than  the 
worth  at  the  time  of  the  fire,  and  it  is  usually  stipulated  that  he 
shall  so  value  (u). 

Price. — In  the  case  of  furniture  cost  price  might  assist  in 
[  *195]  arriving  at,  but  would  not  be,  the  proper  estimate.  *In  the 
case  of  stock-in-trade,  the  market  price  (V),  and  not  the  cost 
price  or  intrinsic  value  would  seem  to  be  the  proper  value.  But 
the  cost  of  manufacturing  goods  may  be  given  in  evidence  to  aid 
the  jury  in  determining  the  fair  market-value  (w).  Naturally  goods 
long  in  stock  would  not  be  estimated  at  cost  but  at  sale  price,  and 
it  would  only  seem  fair  to  take  the  same  test  for  goods  recently  ac- 
quired and  in  full  condition  and  favour  with  the  public.  The  rule 
cuts  both  ways  when  prices  are  depressed  (a;). 

Mistake  in  proofs  as  to  cause  of  fire. — Error  as  to  the  cause  of  fire 
(made  without  fraud)  in  the  preliminary  proofs  may  be  corrected 
and  the  insurer  made  liable  by  proof  of  the  true  cause  (y}.  Inno- 
cent misstatement  is  not  within  the  condition  (z). 

Acceptance  of. — If  the  insurers  admit  a  policy  and  agree  to  try  the 
cause  and  manner  of  the  loss,  'they  cannot  take  any  objection  on 
the  policy  as  to  the  propriety  of  the  notices  and  proof  (a). 

Estimate  must  be  detailed. — The  damage  must  not  be  lumped,  but 
given  in  detail.  Even  if  not  so  stipulated,  the  assured  would  be 
liable  to  deliver  particulars  giving  a  detailed  account  of  the  several 
items  making  the  sum  total  of  his  loss. 

A  fraudulent  overcharge  will  of  course  avoid  the  policy.  The 
condition  relating  thereto  is  no  mere  threat  (6). 

Vouchers. — Vouchers,  proofs,  and  explanations  are  required  as 
much  by  good  faith  as  by  the  conditions,  and  a  man  who  would 

(0  Goodwin  v.  Lancashire  Fire,  18  Lr.  Can.  Jur  1. 

(w)  As  to  evidence  admissible  in  proof  of  value,  see  Clement  v.  British  Amer- 
ican Ins.  Co.,  141  Mass.  298. 

(t>)  Equitable  Co.  v   Quinn,  11  Lr.  Can.  Rep.  170. 

(w)  Clement  v.  British  American  Co.,  141  Mass,  at  p.  301.  Mack  v.  Lan- 
cashire Co.,  2  McCrary  (U.  S.  Circ.  Ct.)  211 

(x)  WCuaiff  v.  Quaker  City  Co.,  18  U.  C.  (Q   B.)  130. 

(y)  Smiley  v.  Citizens1  Fire  14  West  Virginia  33.  Meagher  v.  London  and 
iMncashire  Fire,  7  Victoria  L.  R.  39<£ 

(z)  Titus  v.  Glen  Falh  Co.,  81  N.  Y.  412,  421. 

(a)   Walker  v.  Western,  18  U.  C.  (Q.  B.)  19. 

(6)  Thomas  v.  Times  and  Beacon,  3  Lr  Can.  Jur.  162. 

24  Proof  of  loss  or  objection  to  form  df  proof  is  waived  when  company  basis 
its  refusal  to  pay  on  other  grounds  Grange  Mill  Co.  v.  Western  Assurance  Co., 
118  111.  896.  Continental  Life  Ins.  Co.  v.  Rogers,  119  111.  474 

5  An  unqualified  n-fiisnl  to  pay  loss  is  a  waiver  of  proof  of  loss  <>von  though 
statute  and  contract  require  such  proof.  Boyd  v.  Cedar  Rapids  Ins.  Co.,  70 
Iowa  325. 
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not  show  his  accounts  would  have  as  little  chance  of  recovering 
under  the  Common  Law  as  under  an  ordinary  policy. 

*  Where  the  assured  refused  to  produce  invoices  demanded  [*  196] 
by  the  insurers  under  a  condition  as  to  vouchers,  &c.,  it  was 
held  that  he  must  be  nonsuited  (c).  Vouchers  of  course  will  in- 
clude books  of  account  if  any  are  kept.  And  where  the  assured 
has  insured  a  certain  sum  on  stock-in-trade  and  has  been  trading 
for  some  months,  the  insurers  are  reasonably  justified  within  this 
condition  in  calling  for  such  proof  as  the  assured  can  furnish,  that 
after  deducting  the  goods  saved  and  the  goods  sold  he  still  had  in 
stock  such  further  amount  of  goods  as  would  make  his  loss  amount 
to  the  full  sum  insured  (d)  or  claimed  under  the  policy. 

Proof  of  loss.  What  may  be  required. — A  builder's  certificate  as  to 
the  value  of  the  house  at  the  time  of  fire  may  reasonably  be  re- 
quired under  this  condition,  and  must  be  supplied,  if  required,  be- 
fore action  brought  (e). 

Omission  to  verify  if  so  required  by  books  of  account  or  other 
proper  vouchers  is  fatal  unless  the  conditions  are  literally  or  sub- 
stantially complied  with  (/)  in  those  cases  where  the  man  has  such 
means  of  verification. 

If  the  books,  &c.,  are  burnt,  the  assured  must  supply  a  particu- 
lar account,  if  any  means  of  so  doing  still  remain  (#). 

A  mere  affidavit  of  value  with  accounts  of  goods  sold  to  the  as- 
sured, and  having  only  charges  of  goods  per  invoice  without  par- 
ticulars, will  not  suffice  (A). 

*False  statement.  Agent's  knowledge  of  facts. — A  false  state-  [*  197] 
ment  made  by  the  insured  cannot  be  excused  by  knowledge 
of  the  truth  possessed  by  a  local  agent  receiving  the  application, 
whether  such  false  statement  be  made  in  the  application  or  the 
proofs  of  loss.  In  the  latter  case,  the  liability  having  accrued,  the 
question  of  waiver  would  not  arise  (i). 

Ascertainment,  &c.,  loss.  Condition  precedent. — Ascertainment  and 
proof  or  adjustment  of  the  loss  may  be  made  a  condition  precedent 
to  the  right  to  sue  for  the  loss,  and  it  is  a  good  defence  to  an  action 
that  the  loss  has  not  been  ascertained  and  proved  (k).  The  mode 
of  proof,  &c.,  need  not  be  pleaded,  being  matter  of  evidence  only. 

"  Satisfactory.'' — Proof  satisfactory  to  the  company  means  proof 

c)  Cinq  Mars  v.  Equitable  Insurance  Co.,  15  U.  C.  (Q.  B.)  143,  246. 

'd)  Ibid.,  246,  per  Robinson,  C.  J. 

e)  Fawcett  v.  Liverpool,  London,  and  Globe,  27  U.  C.  (Q.  B.)  225. 

(/)  Greaves  v.  Niagara  District  Mutual  Fire  Insurance  Co.,  25  U.  C.  (Q.  B.) 
127.  Scott  v.  Niagara  District,  25  U.  C.  (Q.  B.)  123.  Banting  v.  Niagara 
District  Mutual  Fire  Insurance  Co.,  25  U.  C.  (Q.  B.)  431. 

(g)  Carters  v.  Same,  19  U.  C.  (C.  P.)  143 

ih)  Mulvey  v.  Gore  District  Mutual  Fire  Insurance  Co  ,  25  U.  C.  (Q.  B.)  424. 

(i)  Hansen  v.  American  Insurance  Co.,  57  Iowa  741 

(k)  Elliot  v.  Royal  Exchange,  L.  R.  2  Ex.  237,  36  L.  J.  Ex.  129,  16  L  T.  N. 
S.  399,  15  W  R.  907.  See  also  M'Manus  v.  Etna  Co.,  6  Allen  (New  Brans ) 
314.  Johnston  v.  Western,  4  U.  C.  (App.)  281.  Lambkin  v.  Western,  13  U.  C. 
(Q.  B  )  237.  Waydell  v.  Provincial,  21  U.  C.  (Q.  B.)  612.  London  and  Lan- 
cashire v.  Honey,  2  Victoria  L.  R.  7. 
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which  ought  to  be  or  in  the  opinion  of  a  court  of  justice  is  satis- 
factory (/). 

Valuation.  Fraud.  Excessive  valuation. — If  the  assured  does  not  rea- 
sonably and  actually  believe  in  the  valuation  put  on  his  goods  in  his 
proof,  he  will  forfeit  all  claim  under  the  condition  as  to  fraud  (m). 
And  if  a  jury  find  a  verdict  for  an  amount  very  much  less  than  the 
claim,  the  judgment  will  either  be  entered  for  the  insurers  (n)  on 
the  ground  that  the  assured  has  been  guilty  of  fraud  in  his  valua- 
tion, and  so  avoided  the  policy  within  the  condition,  or  a  new  trial 
will  be  ordered  (o).  It  does  not  seem  clear  how  much  less  the  find- 
ing must  be  than  the  valuation  for  the  policy  to  be  avoided  on  the 
ground  of  fraud,  and  no  decision  seems  to  have  been  given 
[*  198]  on  that  *point  in  England  except  Levy  v.  Baillie,  where  the 
claim  was  £1085  and  the  verdict  for  £500  (p).  In  No  via 
Scotia,  in  a  case  where  the  verdict  was  for  $3000  but  many  witnesses 
valued  the  property  at  $500,  the  verdict  was  set  aside  (q).  But  in 
another,  where  8840  was  claimed  and  $600  awarded,  the  verdict  was 
upheld  because  the  effect  of  the  finding  of  the  jury  was  to  negative 
fraud  (r).  Over-value. — So  also  in  Ontario,  where  it  was  said  that 
it  not  appearing  that  an  over-valuation  was  made  maid, fide,  but  by 
error  of  judgment,  the  Court  will  not  set  aside  a  verdict,  the  ques- 
tion of  fraud  being  for  the  jury  (s). 

Over-valuation  not  fraudulent. — Over- valuation  in  an  application, 
if  not  fraudulent,  will  not  avoid  a  policy  (t). 

Condition  as  to  fraud  in  claim,  or  criminal  procurement  of  fire. — The 
condition  as  to  fraud  in  the  claim  runs  as  follows : — "  If  the  claim 
be  in  any  respect  fraudulent,  or  if  any  statement  or  statutory  dec- 
laration made  in  support  thereof  be  false,  or  if  the  fire  was  caused 
by  or  through  the  wilful  act,  procurement,  or  connivance  of  the  in- 
sured or  any  claimant,  all  benefit  under  this  policy  is  forfeited." 

This  condition  imposes  no  duty  as  to  diligence  in  saving  the 
goods  endangered  by  a  fire,  but  deals  only  with  arson  or  procure- 
ment thereof.  In  London  the  rescue  of  property  is  generally  un- 
dertaken by  the  salvage  corps,  and  the  goods  are  at  insurer's  risk 
from  the  outbreak  of  the  fire.  In  America  and  the  colonies 
[*  199]  efforts  are  made  by  many  if  not  all  insurers  to  make  *the 

(1)  London  Guarantee  Co.  v.  Fearnley,  5  App.  Gas.  911,  43  L.  T.  N.  S.  390, 
28  W.  R  893.  Manbi/  v.  Gresham  Life,  29  Beav.  439,  :•  1  L.  J.  Ch.  94,  4  L.  T. 
N.  S.  347,  9  W.  R.  647,  7  Jur.  N.  S.  383 

(m)  Hewton  v.  Gore  District  Mutual  Fire  Insurance  Co.,  33  U.  C.  (Q.  B.)  92, 

(»)  Riach  v.  Niagara  Co.,  21  U.  C.  (C.  P.)  464. 

jo)  Levy  v.  Baillie,  7  Bine.  8r,9. 

(p )  See  also  Britton  v.  Royal  Insurance  Co..  4  F.  &  F.  905  and  notes,  15  L. 
T.  N.  S.  72. 

( q)  M'teodv.  Citizens'  Insurance  Co.,  3  Russ  &  Ch.  (Novia  Scotia)  150. 

(r)  Cann  v.  Imperial  Fire  Insurance  Co.,  1  Russ.  &  Ch.  (Novia  Scotia)  240. 

(*)  Rice  v.  Provincial  Insurance  Co.,  7  U.  C  (C.  P.)  548.  Moore  v.  Protection 
Insurance  Co.,  29  Maine  97 

(t)  Canada  Landed  Credit  Co.  v.  Canada  Agricultural  Insurance  Co.,  17 
Grant  (U.  C.)  418.  Laidlawv.  Liverpooland  London  Co  ,  13  Grant  (U.  C  )  377. 
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insured  do  his  best  to  save  his  goods  notwithstanding  that  he  is 
insured  (u). 

What  the  condition  includes. — But  the  condition  covers — (i.)  Fraud 
after  the  right  of  action  has  accrued,  such  as  (a)  any  attempt  to 
cheat  the  insurer  in  respect  of  the  amount  of  claim  or  otherwise 
(x) ;  (b)  any  statements  or  allegations  which  are  intentionally  false 
and  relevant  to  the  account  of  loss  whether  intended  or  not  to 
cheat  the  insurer. 

Condition  as  to  fraud  in  claim  and  arson. — (ii.)  Arson  of  the  in- 
sured or  any  claimant  under  the  policy,  including  any  person  who 
would  in  any  event  be  entitled  to  the  value  of  houses  or  goods  such 
as  a  mortgagee  or  bill  of  sale  holder  or  other  person  to  whose  order 
the  policy-moneys  were  made  payable.  The  crimes  in  question 
are  all  included  under  the  general  head  of  arson  (y). 

False  statement  in  claim. — False  in  the  condition  means  wilfully 
and  intentionally  false  (z).  If  the  plaintiff  prefers  a  claim  which 
he  knows  to  be  false  and  unjust  he  can  recover  nothing. 

The  false  statement  must  have  reference  to  the  claim  and  not  to 
any  immaterial  or  collateral  object  (a),  since  the  condition  is  to  be 
construed  with  reference  to  its  interest  and  object,  viz.,  the  account 
of  the  loss  and  value  of  the  property  insured  (6),  (26). 

As  to  fraud  in  the  claim. — Fraud  in  the  claim  is  quite  dis- 
tinct from  fraud  in  *the  proposals  and  negotiations  for  the  [*  200] 
policy  (c).     While  excessive  valuation  may  be  material  be- 
fore the  taking  of  a  risk  (d),  and  make  the  policy  void  ab  initio, 
excess  in  the  claim  only  operates  by  destroying  the  remedy  and 
putting  the  claimant  out  of  court  (e). 

Excessive,  claim  not  conclusive  of  fraud. — The  mere  fact  of  excess  is 
not  conclusive  of  fraud  (/).  Valuation  is  to  a  large  degree  matter 
of  opinion,  but  over-valuation  may  be  so  great  as  to  be  incompati- 

(u)  See  cases  under  removal,  p    121  et  seq. 

(x)   Greiner  v.  Monarch  Co.,  Lr.  Can.  Jur.  100.     Seghettiv.  Queen  Insurance 
Co.,  10  Lr.  Can.  Jur.  243.     Harris  v.  Lancashire  Co.,  10  Lr.  Can  Jur.  268 
(y}  This  is  dealt  with  more  fully  in  the  chapter  on  "  Risk." 
(z)  Britton  v.  Royal  Insurance,  4  F.  &  F.  905,   15  L  T.  N.  S.  72.     Levy  v. 
Baillie,  7  Bing.  849.     Steeves  v.  Sovereign  Fire,  4  Pug.  &  Burb.  (New  Bruns.) 
394.     Beg  v.  Boynes,  1  C.  &  K.  65.    Mason  v.  Agricultural  Mutual  Fire  Insur- 
ance Co.,  18  U.  C.  (C.  P.)  19,  and  see  Chapman  v.  Pole,  22  L.  T.  N.  S.  306. 
(a)  Crowley  v.  Agricultural  Mutual  Fire  Insurance  Co.,  21  U.  C.  (C.  P.)  567- 
(6)  Ross  v.  Commercial  Union  Assurance  Co.,  26  U.  C.  (Q.  B.)  552. 

(c)  See  Britton  v.  Royal  Insurance  <7o.,  4  F.  &  F    905    notes,   15  L.  T. 
N.  S.  73. 

(d)  lonides  v.  Fender,  L   R   9  Q.  B.,  531,  43  L.  J.  Q.  B.  227,  30  L.  T.  N.  S. 
547,  21  W  R  884. 

(e)  Meagher  v.  London  and  Lancashire,  7  Victoria  L.  R.  390. 
(/)  Ibid.     Levy  v.  Baffle,  7  Bing  349. 

2  G  The  company,  when  sued  for  loss,  must  show  fraud  or  intended  false  swear- 
ing as  to  a  material  matter.  Oshkosh  Packing  and  Provision  Co.  v.  Mercantile 
Ins.  Co.,  31  Fed.  Rep.  200. 
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ble  with  good  faith,  or  may  be  dishonestly  made  (#).  Consequently 
the  proper  direction  for  the  jury  in  such  a  case,  it  seems,  would  be 
to  find  for  the  plaintiff,  unless  on  the  evidence  they  thought  the 
claim  and  declaration  were  fraudulently  untrue.  In  Levy  v.  Baillie 
(h)  a  new  trial  was  ordered  instead  of  entry  of  judgment  for  the 
defendants,  which  was  asked  for.  This  supports  the  view  that  the 
jury  must  expressly  find  fraud,  and  that  it  cannot  be  inferred  from 
the  discrepancy  between  the  amount  claimed  and  their  verdict  (i). 

But  jurors  are  apt  to  be  exceedingly  charitable  in  their  construc- 
tion of  a  plaintiff's  motives  whenever  the  defendants  are  an  insur- 
ance company  (&)•    Said  a  learned  judge  in  Canada,  "  He  may  be 
sanguine  enough  to  expect  that  another  jury  may  be  found  to  deal 
with  his  case  in  as  large  a  spirit  of  charity  as  to  his  estimate  of  loss 
and  the  good  faith  of  his  affidavits  as  the  jury  which  has 
[*  201]  *recently  upheld  his  honesty  of  purpose  in  swearing  that 
his  'actual  loss  was  twelve  times  larger  than  they  them- 
selves found  it  to  be  "  (J). 

Mere  misstatement  will  not  invalidate  claim. — Mere  mistakes  in  the 
statement,  &c.,  will  not  forfeit  the  claim  (m).  To  ask  that  they 
should  do  so  would  be  a  breach  of  good  faith  on  the  part  of  the  in- 
surers. Mere  overclaim  will  not  prove  nor  even  raise  a  presump- 
tion of  fraud.  Error  or  some  degree  of  exaggeration  or  over-esti- 
mate does  not  amount  to  fraud,  and  in  such  cases  the  insured  will 
be  entitled  to  recover  according  to  the  real  value  and  amount  of 
loss  actually  sustained  (n).  But  false  swearing  intended  to  de- 
ceive, not  insurers,  but  other  persons,  may  invalidate  a  claim  (o). 

Reckless  statement. — If  a  claimant  recklessly  values  his  property, 
not  knowing  nor  taking  the  trouble  to  ascertain  the  accuracy  of 
his  valuation,  he  can  hardly  complain  if  his  claim  be  treated  as 
fraudulent  (p)  within  the  principle  laid  down  in  Reese  River  Co.  v. 
Smith,  L.  R.  4  H.  L.  79,  39  L.  J.  Ch.  855,  especially  as  reckless 
understatement  is  more  than  unlikely. 

Defence  of  arson. — Arson  is  discouraged  as  a  defence  to  an  action 
on  a  policy,  since  criminal  matters  are  thereby  mixed  up  with 

(g)  Chapman  v.  Pole,  22  L.  T  N.  S  306.  Riach  v.  Niagara  District  Mutual 
Fire  Insurance  Co.,  21  U.  C'  (C-  P.)  464.  Jersey  City  Co  v.  Nichols,  35  New 
Jersey  Eq.  291. 

(h)  7  Bjng  349  ;  see  McMillan  v.  Gore  District  Mutual  Fire  Insurance  Co., 
21  U.  C.  (C  P.)  123,  and  Gould  v  British  America  Assurance  Co.,  27  U  C. 
(Q.  B.)  473,  reviewing  all  cases. 

(t)  See  findings  in  Harris  v.  London  and  Lancashire,  10  Lr.  Can  Jur.  268, 
274. 

(A;)  Riach  v.  Niagara  District  Mutual  Fire  Insurance  Co.,  21  U.  C.  (C.  P.) 
464.  472. 

(I)  M-MiUan  v.  Gore  District  Co ,  21  U.  C.  (C.  P.)  123. 

(m)  Jones  v.  Mechanics'  Fir,-  ///*// /v//,o?  CV,  i:}  Am.  Rep.  405.  See  Mcayher 
v.  Ijoti'lnn  and  Lancashire  Fire,  7  Victoria  L.  K.  390,  395.  Mason  v.  Harvey. 
8  Ex.  819,  221,.  J.  Ex  336,  21  L.  T.  158. 

(n)  Chapman  v.  /'„/,.  'j-j  L.  T.  N.  S.  306. 

(o)  Claflin  v.  Commonwealth  Insurance  Co.,  110  U.  S.  (3  Davis)  81. 

(p)  See  Meaghcr  v.  London  and  Lancashire  Fire,  7  Victoria  L.  R.  390,  394. 
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civil  proceedings  (g),  and  the  crime  must,  if  imputed,  be  so  fully 
proved  as  to  justify  the  jury  in  finding  the  plaintiff  guilty  on  in- 
dictment (r\  And  the  Court  will  be  very  unwilling  to  grant  a  new 
trial  where  such  a  defence  has  been  raised  (s). 

*Proof  of  his  loss  is,  of  course,  upon  the  assured.     lie  [*  202] 
must  show,  if  required,  that  the  goods  were  on  the  prem- 
ises at  the  date  of  the  fire,  and  were  lost,  damaged,  or  stolen  (£). 

Condition  that  company  may  enter  premises. — A  further  conditions 
in  fire  policies  is  as  follows: — "On  the  happening  of  any  loss  or 
damage  by  fire  to  any  property  in  respect  of  which  a  claim  is  or 
may  be  made  under  this  policy,  the  company,  without  being 
deemed  a  wrongdoer,  may,  by  its  authorized  officer  and  servants, 
enter  into  the  buildings  or  place  in  which  such  loss  or  damage  has 
happened,  arnd  for  a  reasonable  time  remain  in  possession  thereof, 
and  of  any  property  hereby  insured  which  is  contained  therein,  for 
all  reasonable  purposes  relating  thereto  or  in  connection  with  the 
insurance  hereby  effected  thereon,  and  this  policy  shall  be  evidence 
of  leave  and  license  for  that  purpose." 

Insurers  not  to  remain  on  premises  unreasonable  time. — This  condi- 
tion is  inserted  in  order  to  enable  the  insurers  to  see  lor  themselves 
the  nature  of  the  damage  and  the  causes  thereof,  and  of  testing 
the  accuracy  of  the  proposals  and  bona  fides  of  the  insured.  They 
are  thereby  given  leave  and  license  to  enter  before  any  claim  is 
made  on  getting  notice  of  the  fire.  They  will  be  liable  to  an  action 
for  damages  if  they  retain  possession  unreasonably  long  (w),  and 
they  are  not  entitled  to  prevent  the  assured  seeing  the  salvage. 

Purpose  of  condition  as  to  entry. — What  the  insurers  want  the 
license  to  enter  for  is  to  enable  them  to  ascertain — 

1.  The  exact  description  of  the  'building  injured,  to  see  if  it  tal- 
lies substantially  with  the  description  thereof  given  at  the  obtain- 
ing of  the  policy  and  of  the  risk. 

2.  The  nature  of  the  trade  carried  on  at  the  lime  of  the  fire,  to 
see  whether  it  is  in  accordance  with  the  conditions. 

*3.  The  cause  of,  and  place  where,  the  fire  began,  with  a  [*  203 
view  to  detecting  any  attempt  at  arson. 

4.  The  amount  of  damage  done  thereby,  and  that  they  may  be 
able  to  protect  the  salvage. 

The  insured  is  bound  to  give  .nil  his  knowledge  on  these  subjects. 

Condition  as  to  reinstatement. — Fire  policies  also  invariably  contain 
a  condition  as  to  reinstatement,  which  usually  is  to  the  following 

(g)  Britton  v.  Royal,  4  F.  &  F.  905,  908,  15  L.  T.  N.  S.  72.  Goulstone  v. 
Royal,  1  F.  &  F.  276. 

(r)  Thurtell  v.  Beaumont,  1  Bing.  339,  8  Moore  C.  P.  612,  2  L.  J.  C.  P.  4. 
The  American  Courts  hold  less  strict  proof  necessary. 

(a)  Gould  v.  British  America  Assurance  Co.,  27  U.  C.  (  Q.  B.)  473.  But  see 
McMillan  v.  Gore  District.  21  U.  C.  (C.  P.)  123. 

(t)  Harris  v.  London  and  Lancashire  Fire,  10  Lr.  Can.  Jur.  268. 

(u)  Oldfield  v.  Price,  2  F.  &  F.  80.  Norton  v.  Royal  Co.,  Times,  8  May  and 
13  Aug.  1885. 
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effect: — The  company  may,  if  it  think  fit,  reinstate  or  replace  prop- 
erty (x)  damaged  or  destroyed  instead  of  paying  the  amount  of  the 
loss  or  damage,  and  may  join  with  any  other  company  or  insurers 
in  so  doing  in  cases  where  the  property  is  also  insuied  elsewhere  (26*). 

This  condition  as  regards  policies  on  English  realty  or  chattels 
affixed  to  the  freehold  is  in  the  main  only  declaratory  to  the  law  as 
enacted  by  s.  83  of  14  Geo.  III.  c.  78.  That  Act  does  not  apply  to 
Scotland  (y)  or  Ireland  (z),  nor  to  personalty  in  England  (a).  Con- 
dition gives  larger  powers  than  statute. — As  to  those  countries  and 
property  of  that  kind,  the  condition  enlarges  the  powers  of  the  in- 
surers, and  the  time  for  reinstatement  is  also  usually  enlarged  (b) 
by  the  terms  of  the  condition. 

Moreover,  the  condition  enables  the  insurers  to  reinstate  without 

reason  given  and  where  there  is  no  suspicion  (c),  so  that  they  can 

reinstate  in  cases  of  dispute  as  to  the  amount  of  damage,  or  where 

they  think  reinstatement  will  be  cheapest  for  them.     They  are 

under  statutory  obligations  to  reinstate  in  suspicious  cases. 

[*  204]      *Damage  may  be  repaired. — The  right  to  reinstate  under 

the    condition   arises   whether  the  destruction   is  total  or 

partial  (d). 

Whether  company  must  abide  by  election  to  reinstate. — If  the  com- 
pany elect  to  reinstate,  they  must  do  so,  and  cannot  fall  back  on 
payment  (e),  unless  by  failure  of  the  assured's  title  to  the  locus  in 
quo  the  insurers  cannot  lawfully  enter  to  reinstate  (/).  The  con- 
verse is  equally  true.  The  power  to  combine  with  other  insurers  in 
reinstating  is  important  in  cases  where  there  are  several  interests  in 
the  property  insured,  as  in  case  of  mortgages  (g). 

Condition  as  to  forfeiture  of  premiums. — The  last  condition  in  a  fire 
policy  is  to  the  following  effect : — In  all  cases  where  the  policy  is 
void  or  has  ceased  to  be  in  force  under  any  of  the  foregoing  condi- 
tions, all  moneys  paid  to  the  insurers  in  respect  thereof  will  be  for- 
feited. Being  a  condition  as  to  forfeiture,  it  may  be  waived.  And 
it  does  not  seem  to  apply  to  cases  where  the  policy  does  not  attach 
at  all. 

Waiver  of  the  forfeiture. — It  may  be  asserted  broadly  that  if,  in 


(x)  Reinstatement  is  "  Replacement  in  forma  specifica,"  Sutherland  v.   Sun 
Fire,  14  C.  S.  C.  (2nd  series)  775. 
.  (y)  Bissdt  v.  Royal  Exchange,  1  C.  S.  C.  (1st  series)  174. 

(z)  Being  prior  to  the  Union. 

(a)  Ex  pnrte  Goreley,  4  De  G.  J.  &  S.  477,  34  L.  J.  Bkcy.  1,  11  L.  T.  N.  S.  319, 
10  Jur.  N.  S.  1085.  13  W.  R.  60. 

b)  Sutherland  v.  Sun  Fire,  supra. 

c)  Bissett  v.  Royal  Exchange,  1  C.  S.  C.  (1st  series)  174. 

d)  Sutherland  v.  Sun  Fire,  14  C.  S.  C.  (2nd  series)  775. 

e)  Ibid.,  779.     Brown  v.  Royal,  1  E.  &  E   853,  28  L.  J.  Q.  B.  275.  33  L.  T. 
134,  7  W.  R.  479,  6  Jur.  N.  S.  1V55. 

(/)  Anderson  v.  Commercial  Union,  55  L.  J.  Q.  B.  146,  34,  W.  R.  189. 
(g)  Scottish  Amicable  Association  \.  Northern  Assurance  Co.,  21  Sc.  L.  R. 
189, 11  C.  S.  C.  (4th  series)  287. 

(26a)  See  chap.  12  on  Reinstatement 
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any  negotiations  or  transactions  with  the  insured  after  knowledge 
of  the  forfeiture,  the  insurer  recognizes  the  continued  validity  of  the 
policy,  or  does  acts  based  thereon,  or  requires  the  assured  by  virtue 
thereof  to  do  some  act  or  incur  some  trouble  or  expense,  the  forfeit- 
ure is  waived  (A). 

Conditions  of  life  insurance  different  from  those  of  other  insurance. — 
The  conditions  of  life  insurance  differ  widely  from  those  in  other 
insurance.  There  can  be  no  conditions  as  to  proof  of  damage  in  a 
life  policy,  the  contract  apart  from  questions  of  bonus  being  to  pnv 
a  liquidated  sum  on  a  given  event.  Proof  of  age  (")  and  death  (M) 
is  all  that  is  needed,  and  often  the  former  is  admitted  at  the  out- 
set. 

*Kinds  of  conditions. — The  other  conditions  of  life  insur-  [*  205] 
ance  may  be  classified  as  follows : — 

(a)  Limiting  the  region  wherein  the  insurance  operates. 

(b)  Limiting  the  occupations  in   the   exercise   of  which    the 
assured  is  protected. 

(c)  Specifying  certain   modes   of  death,  on  the   happening  of 
which  the  sum  insured  will  not  be  payable,  e.  g..  suicide,  hands  of 
justice,  or  duel,  or  act  violating  the  law. 

(d)  Requiring  timely  payment  of  premiums,  but  providing  a 
means  of  reviving  lapsed  policies  where  the  risk  has  not  been  ma- 
terially changed  in  the  interval. 

(e)  Making  the  undertaking  of  the  risk  conditional  on  the  truth 
of  all  statements  or  answers  made  on  the  application  to  insure, 
whether  the  insurance  be  on  own  or  another's  life,  and  whether 
the  statements  be  made  by  the  assured  or  his  agents. 

Conditions  may  make  contract  void  or  voidable.  Waiver  of  breach.— 
It  will  be  seen  that  under  the  List  class  of  conditions  only  can  the 
policy  be  void  ab  initio.  a,  b,  c,  are  conditions  which  amount  to 
exceptions  from  the  risk  taken.  It  seems,  however,  that  in  tfee 
case  as  well  of  a  condition  making  the  policy  void  as  of  one  mak- 
ing it  voidable,  the  non-fulfilment  of  the  condition  may  be  waived 
by  the  insurers,  if  they  do  any  act  amounting  to  an  affirmance  of 
the  contract  after  knowledge  of  the  breach  of  the  condition  (i). 

Leave  and  license  by  the  insurer  to  break  the  condition,  will  also 
save  the  rights  of  the  insured  (j\ 

(h]  Titus  v.  Glen  Falls  Co  ,  81  N.  Y.  410,  419.  See  Robertson  v.  Metropol- 
itan Life  Insurance  Co.,  88  N.  Y.  541,  and  Insurance  Co.  v.  Norton,  6  Otto  (96 
U.  S.)  234,  which  goes  into  English  cases.  Ward  v.  Day,  4  Best  &  Sm.  337. 

(i)  Armstrong  v  Turquand,  9  Ir.  C.  L.  R.  32.  Wing  v.  Harvey,  5  De  G.  M. 
&  G.  265,  23  L.  J.  Ch.  511,  18  Jur.  394,  23  L.  T.  120,  2  W.  R.  370.  Supple  v. 
Cann,  9  Ir.  C.  L.  R.  1. 

(j)  Reis  v.  Scottish  Equitable,  2  H.  &  N.  19,  26  L.  J.  Ex.  V79,  29  L.  T.  113,  5 
W.  R.  592,  3  Jur  N.  S.  417. 

27  False  representation  as  to  age  rendered  a  contract  invalid.  Street  v.  Citi- 
zens' Mutual  Relief  Society,  78  Me.  641. 

8  Denial  of  liability  is  a  waiver  of  right  to  require  proof  of  death.  Kansas 
Protective  Union  v.  Whitt,  36  Kan  760. 
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[*'  206]  *  Non-disclosure  of  medical  attendant.  Of  disease. — If  the 
assured  fails  to  disclose  the  names  of  medical  men  em- 
ployed by  him,  nnd  answers  as  if  he  had  none,  and  omits  to  state 
that  he  was  afflicted  with  disease,  having  reasonable  grounds  for 
believing  that  he  was  so  afflicted,  his  policy  will  be  void. 

Age.  Proof  of  age. — So  also  if  he  misstates  his  age.  And  if  it 
is  not  admitted  in  the  policy,  parol  proof  thereof  cannot  be  given 
until  the  non-existence  of  baptismal  or  birth  register  has  been 
proven  (£). 

As  to  omissions.  Misrepresentations. — The  condition  as  to  misrep- 
resentation or  omission  to  communicate  material  facts  refers  only 
'to  the  time  of  negotiating  for  and  effecting  the  policy,  and  not  to 
any  subsequent  time  (/).  This  is  more  especially  applicable  to  life 
policies,  the  premiums  being  settled  with  reference  to  the  assured 's 
health  and  prospect  of  life  at  the  time  when  the  policy  is  granted. 

Geographical  limits. — If  a  life  policy  contain  a  stipulation  that 
the  assured  is  not  to  go  beyond  certain  limits,  if  the  insured  goes 
even  for  an  instant  outside  those  limits,  though  without  the  least 
injury  to  his  health,  the  condition  attaches  and  the  policy  becomes 
void  (m),  and  is  not  merely  suspended  while  the  assured  is  without 
the  limits  unless  some  provision  to  that  effect  is  contained  in  the 
policy. 

Even  where  such  a  condition  is  inserted  in  a  policy,  provisions 
are  usual  allowing  the  assured  at  a  price  to  obtain  a  license  to  go 
outside  the  specified  limits.  And  there  is  a  general  tendency  on 
the  part  of  insurers  to  remove  local  restrictions  and  grant  "  whole- 
world  "  policies  so  as  to  avoid  the  obvious  inconveniences  of  the 
older  system. 

Payment  of  premium  prevented  by  war. — Where  a  man  was  pre- 
vented from  performing  the  condition  to  pay  the  annual  premium 
by  a  state  of  war,  a  majority  of  the  Supreme  Court  of  the 
[*  207]  United  States  *held  that  the  policy  must  be  regarded  as 
extinguished  by  the  non-payment  of  the  premiums,  though 
caused  by  the  existence  of  war ;  but  that,  such  fuilure  being  caused 
without  the  fault  of  the  insured,  he  was  entitled  to  recover  from 
the  insurers  the  surrender  value  of  the  policy  with  interest  from 
the  close  of  the  war  (n).  Return  from  abroad  after  expiry  of  licence 
prevented  by  illness. — And  it  has  been  held  also  in  America  that  a 
man  licensed  for  a  time  to  go  outside  the  territorial  limit  prescribed 
in  his  policy  will  not  lose  the  benefit  thereof  if  hindered  from  re- 
turning by  illness  ultimately  fatal,  but  only  resulting  in  his  death 
after  expiry  of  the  licence  (o).  Delay  to  act  on  licence. — And  in 

(k)  Hartigan  v.  International  Life,  8  Lr.  Can.  Jur.  208. 
(?)  Pirn  v.  Reid,  6  M.  &  G.  1,  12  L.  J.  C.  P.  299,  6  Scott  N.  R.  982. 
(m)  Beacon  Life  and  Fire  Co.  v.  Gibb,  1  Moore  P.  C.  N.  S.  73,  100,  7  L.  T. 
N.  8.  74,  9  Jur.  N.  S.  186,  11  W.  R.  194. 

(«)  New  York  Life  v.  Statham,  3  Otto  (93  U.  S.)  24. 
(o)  Baldwin  v.  New  York  Life,  16  N.  Y.  Sup.  Ct  (3  Bosworth)  630. 
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England  it  has  been  held,  that  where  a  licence  was  given  to  the  in- 
sured to  reside  abroad  for  one  year,  and  he  delayed  to  go  abroad 
for  three  years,  and  then  left  this  country,  and  died  within  a  year, 
he  was  held  to  have  acted  within  the  licence  (p). 

Policy  sur  autrevie  in  Scotland  not  avoided  by  suicide. — In  Scotland, 
policies  by  persons  on  lives  other  than  their  own  are  not  avoided 
by  suicide  of  the  life  insured  (q),  and  in  this  country  it  seems  to  be 
usual  in  policies  on  the  lives  of  others  to  omit  the  condition  against 
suicide. 

Military  or  naval  service. — No  cases  seem  to  have  arisen  in  Eng- 
land under  the  condition  as  to  military  service,  since  English  poli- 
cies usually  stipulate  only  that  active  service  shall  be  a  ground  of 
enchancement  of  premium.  The  extra  premium  is  usually  paid 
and  no  questions  arise.  In  America  in  absence  of  such  a  stipula- 
tion it  has  been  decided  that  a  clerk  in  the  adjutant-general's  de- 
partment not  subject  to  military  law  is  not  in  military  service  (r), 
and  that  a  man  will  be  none  the  less  in  such  service  if  he  is  taken 
as  a  conscript  or  goes  merely  to  avoid  compulsion  («). 

*Person  effecting  policy  on  another's  life  bound  by  his  misrep-  [*  208] 
resentation. — He  who  takes  out  a  policy  on  the  life  of  an- 
other person  in  which  he  has  interest  will  be  bound  by  wilful  mis- 
representation or  suppression  of  the  truth  by  such  person  to  induce 
the  insurers  to  grant  the  policy,  and  more  especially  if  such  repre- 
sentations are  incorporated  in  the  policy.  For  thereby  the  bargain 
is  only  conditional,  and  it  is  equally  a  condition  in  the  policy,  be  it 
made  by  whomsoever  it  may  (t).  Independently  of  the  condition, 
the  person  on  whose  life  the  policy  is  to  be  made,  if  referred  to  for 
information,  is  made  thereby  agent  of  the  assured,  and  the  latter 
will  be  bound  by  his  statements  (u).  It  makes  no  difference  that 
the  assured  had  simply  told  the  insurer's  agent  to  make  inquiries 
of  the  person  on  whom  the  policy  was  to  be  made. 

But  if  the  assured  has  made  most  of  the  representations,  and 
only  refers  to  the  life  on  certain  specific  points,  the  knowledge  of 
the  life  outside  that  particular  matter  is  not  knowledge  of  the  as- 
sured (x). 

Concealment  of  refusal  by  former  company  to  accept  insurance. — An 
applicant  for  insurance  who  conceals  from  the  agent  to  whom  he 
applies  that  he  has  already  applied  to  and  been  refused  by  an  agent 
of  the  same  company,  conceals  a  material  fact.  Knowledge  of  the 
applicants  previous  dealings  with  other  insurers  is  at  lenst  as  ma- 

(p)  Notham  v.  Anchor  Co.,  4  C.  B.  N.  S.  476,  27  L.  J.  C.  P.  275,  4  Jur.  N.  S. 
712,  6  W.  R.  688,  31  L.  T.  202. 
(q)  Bell's  Principles  241. 

(r)  New  York  Life  v.  Hendren,  24  Gratt.  (Vt.)  540. 
(s)  Dillard  v.  Manhattan  Life,  9  Am.  Rep.  167. 

(t)  Maynard  v.  Rhode,  1  C.  &  P.  360,  363,  per  Bayley,  J.,  5  Dowl.  &  R.  266. 
(M)  Everett  v.  Desborough,  5  Bing.  503. 
(*)  Huchman  v.  Fernie,  3  M.  &  W.  505,  7  L.  J.  N.  S.  Ex.  163,  2  Jur.  144. 
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terial  in  fire  as  in  life.  Indeed,  the  only  thing  most  fire  insurers 
want  to  know  is  the  character  of  the  insured,  and  the  questions 
asked  by  them  are  mainly  directed  to  his  dealing  with  other  insur- 
ance offices  (y). 

(y)  Goodwin  v.  Lancashire  Fire,  16  Lr.  Can.  Jur.  298,  18  do.  1.  London  As- 
turance  v.  Mansell,  11  Ch.  D.  363,  48  L.  J.  Ch.  331,  27  W.  R.  444.  Daintree's 
daim,  18  W.  R.  396. 
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^CHAPTER  IX.  [*  209 

ARBITRATION. 

Earlier  view  of  agreements  to  refer.  Jurisdiction  of  Courts  not  to  be 
ousted. — An  unqualified  agreement  to  refer  to  arbitration  and  pre- 
cluding the  contracting  parties  from  suing  in  the  Queen's  Courts  is 
invalid,  for  the  Courts  will  not  allow  their  jurisdiction  thus  to  be 
ousted.  And  where  a  policy  of  insurance  contained  a  clause  that 
in  case  of  loss  or  dispute  it  should  be  referred  to  arbitration,  it  was 
held  that,  if  there  had  been  a  reference  depending  or  made  and  de- 
termined, it  might  have  been  a  bar,  but  the  agreement  of  the  par- 
ties could  not  oust  the  Court ;  and  as  no  reference  had  been  nor 
was  any  depending,  the  action  was  well  brought,  and  the  plaintiff 
must  have  judgment  (a). 

In  Horton  v.  Sayer,  Pollock,  C.  B.,  said :  u  In  this  case  the  deed 
discloses  nothing  more  than  an  agreement  generally  to  refer  all 
disputes  to  arbitration,  and  that  does  not  prevent  the  plaintiff  from 
maintaining  this  action  "  (6). 

Rule  as  to  ouster. — Regarding  the  rule  that  the  jurisdiction  of  the 
Court  should  not  be  ousted,  Coleridge,  J.,  said :  "  I  certainly  am  not 
disposed  to  extend  the  operation  of  a  rule  which  appears  to  have 
been  founded  on  very  narrow  grounds,  directly  contrary  to  the 
spirit  of  later  times,  which  leaves  parties  at  full  liberty  to  refer  their 
disputes  at  pleasure  to  public  or  private  tribunals  "  (c). 

*Scottv.Avery.  Oldrule qualified.— AndmScottv.Averyit was  [*  210] 
decided  that  where  parties  have  entered  into  a  contract  for  in- 
demnity, they  may,  if  they  choose,  agree  that  in  the  event  of  any  loss 
occurring  such  loss  shall  be  ascertained  by  an  arbitrator  they  may 
select,  and  they  may  agree  to  pay  such  loss  when  it  has  been  ascer- 
tained, and  not  otherwise  (d).  This  case  has  been  the  subject  of 
much  comment  and  many  explanations.  Statement  of  law,  per  Brett, 
M.  R. — In  Edwards  v.  Aberayron  Company,  Brett,  M.  R..  said  (e)  : 
"  The  true  limitation  of  Scott  v.  Avery  seems  to  me  to  be  that  if  par- 
ties to  a  contract  agree  to  a  stipulation  in  it,  which  imposes  as  a  con- 
dition precedent  to  the  maintenance  of  a  suit  or  afi  action  for  breach 
of  it  the  settling  by  arbitration  of  the  amount  of  damage  or  the 
time  of  paying  it,  or  any  matters  of  that  kind,  which  do  not  goto 
the  root  of  the  action,  i.  e.,  which  do  not  prevent  any  action  at  all 

(a)  Kill  v.  Holister,  1  Wils.  129.     Thompson  v.  CharnocJc,  8  T.  R.  139. 
(6)  Horton  v.  Saver.  4  H.  &  N.  643,  29  L.  J.  Ex.  28. 

(c)  Scott  v.  Avery,  5  H.  L.  C.  811,  843,  25  L.  J.  Ex.  308,  2  Jur.  N.  S.  815,  4 

(d)  Scott  v.  Avery,  5  H.  L.  C.  811,  25  L.  J.  Ex.  308,  2  Jur.  N.  S.  815,  4  W.  R. 
746.     Brown  v.  Overbury,  11  Ex.  715. 

(c)  1  Q.  B.  D.  563,  596,  34  L.  T.  N.  S.  457. 
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from  being  maintained,  such  stipulation  prevents  any  action 
being  maintained  until  the  particular  facts  have  been  settled  by 
arbitration  ;  but  a  stipulation  in  a  contract  which  in  terms  would 
submit  every  dispute  arising  on  the  contract  to  arbitration,  and  so 
preclude  the  suffering  or  complaining  party  from  maintaining  any 
suit  or  action  at  all  in  respect  of  any  breach  of  the  contract,  does 
not  prevent  an  action  from  being  maintained ;  it  gives  at  most  a 
right  of  action  for  not  submitting  to  arbitration,  and  for  damages 
probably  nominal.  And  this  rule  is  founded  on  public  policy.  It 
in  no  way  prevents  parties  from  referring  to  arbitration  disputes 
which  have  arisen ;  but  it  does  prevent  them  from  establishing,  as 
it  were,  before  they  dispute,  a  private  tribunal  which  may  from  ig- 
norance do  what  the  invented  tribunal  here  did,  namely,  act  and 
persist  in  acting  in  contravention  of  the  most  elementary  princi- 
ples of  the  administration  of  justice."1 

[*  211]  ^Statement  of  law,  per  Bramwell,  B—  The  effect  of  Scott  v. 
Avery  is  also  well  stated  in  Elliot  v.  Royal  Exchange  (/),  by 
Bramwell,  B. :  "  If  two  persons,  whether  in  the  same  or  in  a  different 
deed  from  that  which  creates  the  liability,  agree  to  refer  the  matter 
upon  which  the  liability  arises  to  arbitration,  that  agreement  does 
not  take  away  the  right  of  action.  But  if  the  original  agreement 
is  not  simply  to  pay  a  sum  of  money,  but  that  a  sum  of  money 
shall  be  paid  if  something  else  happens,  and  that  something  else  is 
that  a  third  person  shall  settle  the  amount,  then  no  cause  of  action 
arises  until  the  third  person  has  so  ascertained  the  sum,  for  to  say 
the  contrary  would  be  to  give  the  party  a  different  measure  or  rate 
of  compensation  from  that  for  which  he  has  bargained.  This  is 
plain  common-sense,  and  is  what  I  understand  the  House  of  Lords 
to  have  decided  in  Scott  v.  Avery"  (#). 

Statement  of  law,  per  Jessel,  M.  R. — There  are  only  two  cases  where 
agreement  to  refer  can  be  successfully  pleaded — first,  where  the  ac- 
tion can  only  be  brought  for  the  sum  named  by  the  arbitrator; 
secondly,  where  it  is  agreed  that  no  action  shall  be  brought  till 
there  has  been  an  arbitration,  or  that  arbitration  shall  be  a  condi- 
tion precedent  to  the  right  of  action  (h).  In  all  other  cases,  where 

(  f)  L.  R.  2  Ex.  237.  245,  36  L.  J.  Ex.  129, 16  L.  T.  N.  S.  399,  15  W.  R.  907, 
ana  see  Dawson  v.  Fitzgerald,  infra. 

(g)  See  Tredwen  v.  Holman,  1  H.  &  C.  72,  79,  7  L.  T.  N.  S  127,  10  W.  R. 
652.  3t  L.  J.  Ex.  398,  8  Jur.  N.  S.  1080.  Wright  v.  Ward,  20  W.  R.  21,  24  L. 
T.  N.  S.  439.  Harvey  v.  Beckwith,  2  H.  &  M.  429,  10  L  T.  N.  S.  632.  Babbage 
v.  Coulburn,  9  Q.  B.  D.  235,  52  L.  J.  Q.  B.  50.  Willesford  v.  Watson,  8  Ch. 
App.  473,  42  L.  J.  Ch.  447,  28  L  T.  N.  S.  428,  21  W.  R  350. 

(A)  Per  Jessel  M.  R.,  in  Dawson  v.  Fitzgerald,  1  Ex.  D.  257  at  260,  45  L.  J. 
Ex.  894,  24  W.  R.  773.  Edwards  v.  Aberayron  Mutual  Ship.  Co.,  1  Q.  B.  D. 
668,  84  L.  T.  N.  S.  467.  Roper  v.  Lendon,  28  L.  J.  Q.  B.  250,  1  E.  &  E.  825,  7 
W.  R.  441,  6  Jur.  N.  S.  491.  Scott  v.  Liverpool  Corporation,  28  L.  J.  Ch.  230, 
8  De  G.  &  J.  334,  82  L  T.  265,  7  W.  R.  153,  6  Jur.  N.  S.  105.  Wright  v.  Ward. 
24  L.  T.  N.S.ffo,  20  W.  B.  Si. 

1  Refusal  of  insurer  to  pay  any  sum  whatever  precludes  him  from  relying,  when 
§ucd,  on  clause  providingtor  arbitration  before  suit.  Western  H.  &  C.  Ins.  Co.  v. 
Putnam,  20  Neb.  331. 
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there  is  first  a  covenant  to  pay,  and  secondly  a  covenant  to  refer, 
the  covenants  are  distinct  and  collateral  (i),  and  the  plain- 
tiff may  sue  on  the  first,  leaving  the  defendant  *to  pursue  [*  212] 
one  of  two  courses — either  to  bring  an  action  for  not  refer- 
ring, or  to  apply,  under  s.  11  of  the  Common  Law  Procedure  Act, 
1854,  to  stay  the  action  until  there  has  been  an  arbitration,  in  which 
case  a  judge  has  power  to  prevent  the  case  going  to  a  jury  if  the 
arbitration  can  be  fairly  enforced  (&). 

Common  Law  Procedure  Act,,  185^  s.  11. — By  the  Common  Law 
Procedure  Act,  1854,  s.  11,  it  is  enacted  that  whenever  the  parties 
to  any  writing  shall  agree  that  any  difference  between  them  shall 
be  referred  to  arbitration,  and  shall  nevertheless  commence  any 
action  in  respect  of  the  matters  so  agreed  to  be  referred,  it  shall  be 
lawful  for  the  Court  before  which  the  action  is  brought,  upon  being 
satisfied  that  no  sufficient  reasons  exists  why  such  matters  should 
not  to  be  referred  to  arbitration,  and  that  the  defendant  was  at  the 
time  of  the  bringing  of  such  action  and  still  is  ready  and  willing 
to  concur  in  all  acts  necessary  and  proper  for  causing  such  matters 
so  to  be  decided  by  arbitration,  to  make  a  rule  or  order  staying  all 
proceedings  in  such  action  upon  such  terms  as  to  such  Court  or 
judge  may  seem  fit,  provided  that  any  such  rule  or  order  may  at 
any  time  afterwards  be  discharged  or  varied  as  justice  may  re- 
quire (Q. 

It  is  not  a  condition  precedent  to  the  right  of  the  Court  to  refer 
to  arbitration  that  all  the  parties  must  before  action  have  been 
willing  to  go  to  arbitration  (m). 

Award  not  a  condition  precedent  to  action. — A  clause  stipulating  that 
all  matters  in  difference  which  should  arise  touching  the  agreement 
should  be  submitted  to  arbitration,  and  prohibiting  any  action  be- 
ing brought  in  respect  of  the  matters  actually  submitted  to 
arbitration,  is  a  collateral  and  independent  agreement;  *and  [*  213] 
an  award  thereunder  is  not  a  condition  precedent  to  such 
action,  except  as  regards  such  sums  as  under  the  agreement  are 
not  payable  until  the  amount  thereof  has  been  ascertained  by  such 
award  (n). 

Ascertainment  of  amount  condition  precedent  to  action. — In  Braun- 
stein  v.  Accidental  Death  Company  (o)  the  covenant  was  to  pay  such 
sum  as  should  appear  just  and  reasonable,  and  in  proportion  to 
the  injury  received,  such  sum  to  be  ascertained  in  case  of  differ- 

(i]  Collins  v.  Locke,  4  App.  Cas.  674,  48  L.  J.  P.  C.  68,  41  L.  T.  N.  S.  292, 
28  W.  R.  189. 

(k)  Per  Jessel,  M.  R.,  Dawson  v.  Fitzgerald,  1  Ex.  D.  260,  43  L.  J.  Ex.  894, 
24  W.  R.  773.  See  also  per  Page  Wood,  V.  C  ,  in  Cooke  v.  Cooke,  4  Eq.  77,  3G 
L.  J.  Ch.  480,  16  L.  T.  N.  S.  318,  15  W.  R.  981. 

(I)  17  &  18  Viet.  c.  125,  s.  11. 

(m)  Willesford  v.  Watson.  8  Ch.  App.  473,  42  L.  J.  Ch.  447,  28  L.  T,  N.  S. 
428,  21  W.  R.  350. 

(n)  Collins  v.  Locke,  4  App.  Cas.  674,  48  L.  J.  P.  C.  68,  41  L.  T.  N.  S.  292, 
28  W.  R.  189. 

(o)  1  B.  &  S.  782,  31  L.  J.  Q.  B    17  (1861),  5  L.  T.  N.  S.  550,  8  Jur.  N.  S.  506. 
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ence  in  manner  provided  by  the  stipulations  ant^ conditions  in- 
dorsed on  the  policy.  Tne  Court  held  performance  of  the  stipula- 
tion to  be  a  condition  precedent  to  the  right  to  sue. 

View  that  where  insurers  dispute  any  liability,  action  lies — A  policy 
of  insurance  against  fire  stated  that,  if  any  difference  should  arise 
over  any  claim,  it  should  be  immediately  submitted  to  arbitration, 
and  such  arbitration  should  be  made  by  one  or  two  persons  to  be 
indifferently  chosen  by  the  assured  or  his  legal  representative,  and 
by  the  office  or  by  such  third  person  as  the  other  arbitrators  should 
;  ppoint,  and  no  compensation  should  be  payable  until  after  an 
award  determining  the  amount  thereof  should  be  duly  made.  In 
an  action  on  the  policy,  it  was  held  that  the  assured  might  main- 
tain an  action  on  such  policy,  notwithstanding  the  condition, 
where  it  appeared  that  the  insurers  denied  the  general  right  of  the 
assured  to  recover  anything,  and  did  not  merely  question  the 
amount  of  damage  (j>),  but  see  Scott  v.  Avery. 

Where  an  adjustment  by  arbitration  was  made  a  condition  pre- 
cedent, and  the  insurers  alleged  that  the  policy  was  void  by  reason 
of  concealment,  it  was  held  in  Victoria  that  the  assured 
[*  214]  could  not  sue  till  after  *such  adjustment  (q).  This  does 
not  seem  consistent  with  the  last  case ;  and  in  a  case  in 
Lower  Canada  where  a  reference  was  made  to  valuers  without 
waiver  of  the  conditions  of  the  policy,  it  was  held  that  the  insurer 
had  not  lost  his  right  to  use  the  conditions  of  the  policy  as  to  for- 
feiture if  such  were  proved  (r). 

Construction  of  condition  to  refer. — Gorman  v.  Hand-in-Hand  {s) 
was  the  case  of  a  policy  containing  a  covenant  (subject  to  the  con- 
ditions indorsed  on  the  policy)  to  pay  or  make  good  all  loss  or 
damage  not  exceeding  the  amount  insured,  and  a  condition  to  refer 
differences,  "  which  condition  is  to  be  deemed  and  taken  to  be  an 
agreement  to  refer."  The  Court  held  that  this  meant  that  the 
remedy  for  the  breach  of  that  condition  was  action  or  application 
under  the  Irish  Common  Law  Procedure  Act,  1856,  s.  16,  which 
remedy  was  wholly  inapplicable  to  any  provision  qualifying  the 
covenant  to  pay,  and  postponing  the  cause  of  action  thereon  until 
ascertainment  by  arbitration,  since  application  under  the  statutes 
presupposes  an  existing  cause  of  action,  while  the  essence  of  the 
provision  qualifying  the  covenant  is  that  the  cause  of  action  is  not 
complete. 

A  policy  of  insurance  against  accident  contained  (t)  a  condition 
that  all  disputes  should,  if  the  assured  or  his  legal  personal  repre- 
sentative or  the  company  required  it,  be  referred  to  arbitration  in 
the  manner  specified  in  the  company's  private  Act  (u),  which  em- 

)  Goldttone  v.  Osborne,  2  C.  &  P.  650. 

)  London  and  Lancashire  v.  Honey,  2  Victoria  L.  R.  7. 
r)  La  Rocque  v.  Itoyal,  23  Lr.  Can.  Jur.  217. 
0)  I.R.  11C.L.224. 

0  Minifie  v.  Railway  Passengers'1  <kc.,  44  L.  T.  N.  S.  552. 
u)  27  &  28  Viet.  c.  cxxr.  s.  83. 
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powered  the  Court  or  a  judge  to  stay  proceedings  contrary  to  the 
Act  O).    Action  stayed,  fraud  not  charged. — The  Court  ordered  a 
stay  of  proceedings  in  an  action,  as  no  issue  of  fraud  was 
raised,  and  no  reason  appeared  why  the  matter  in  ^question  [*  215] 
could  not  or  ought  not  to  be  referred  to  arbitration. 

Right  to  sue  where  fraud  in  question. — Some  discussion  has  arisen 
on  the  question  whether  if  fraud  were  charged  this  would  entitle 
the  plaintiff  to  a  jury.  Pollock,  B.,  in  Mm/£  y.  Railway  Passengers', 
&€.,  says,  "  Where  fraud  is  imputed  to  the  claimant,  whether  he  be 
the  assured  or  his  personal  representative,  it  would  be  difficult  to 
say  that  the  plaintiff  ought  not  to  have  the  opportunity  of  clearing 
himself  from  so  grave  a  personal  imputation  in  open  court"  (y). 

And  this  view  has  been  taken  in  Wallis  v.  Hirsch  (z),  approved  in 
Hirsch  v.  Im  Thurn  (a).  Jessel,  M.  R.,  in  Russell  v.  Russell  (6),  ex- 
pressed himself  by  no  means  satisfied  that  the  mere  desire  of  the 
person  charging  the  fraud  was  a  sufficient  reason  for  the  Court  re- 
fusing to  send  the  case  to  arbitration,  although  if  the  person  charg- 
ing the  fraud  did  not  desire  a  reference  the  Court  ought  to  investi- 
gate the  circumstances,  and  might,  on  a  primti  facie  case  of  fraud 
being  shown,  in  the  exercise  of  its  discretion  refuse  the  order. 
Where,  however,  the  person  charged  with  the  fraud  desires  an  in- 
vestigation before  a  public  tribunal,  the  Court  ought,  said  his  lord- 
ship, as  a  rule,  to  exercise  its  discretion,  and  to  refuse  to  refer  the 
matter  in  dispute  to  arbitration. 

Seaworthiness  not  to  be  referred. — On  this  principle  it  would  seem 
that  Lord  D  nman  held,  in  Harrison  v.  Douglas,  3  A.  &  E.  396,  that 
an  issue  as  to  the  seaworthiness  of  a  vessel  was  for  a  jury  and  not 
matter  of  reference  within  an  arbitration  clause. 

*And  in  Scotland  it  has  been  held  that  after  a  claim  has  [*  216] 
been  submitted  to  arbitration  and  awarded  on  in  favour  of 
the  insured,  the  insurers  could  still  raise  the  question  of  fraud  (c). 

Issue  amounting  to  fraud. — An  agreement  making  settlement  of 
the  loss  in  a  certain  way  a  condition  precedent  to  the  bringing  of 
an  action  does  not  compel  the  party  to  submit  to  arbitration  the 
question  whether  or  not  the  policy  is  void  by  reason  of  misrepre- 
sentation as  to  the  condition  of  the  property  insured  (d). 

Point  of  law  not  to  be  referred. — Bacon,  V.  C.,  has  decided  that  the 
assured  is  not  bound  to  submit  a  legal  point  to  arbitration  before 
suing  (<?). 

(x)  Identical  with  s.  11  of  the  Common  Law  Procedure  Act,  1854. 
(y)  Minifie  v.  Railway  Passengers'  Assurance  Co-,  44  L.  T.  N.  S.  at  554. 
(z)  1  C.  B.  N.  S.  316. 

(a)  4  C.  B  N.  S.  569.  See  also  Willesford  v.  Watson,  8  Ch.  App.  473.  42  L. 
J.  Ch.  447,  28  L.  T.  N.  S.  428,  21  W.  R.  350. 

(6)  14  Ch.  D.  471  (1880),  at  p.  477,  49  L.  J.  Ch.  268. 
(c)  Hercules  Ins.  Co.  v.  Hunter,  15  C.  S.  C.  (1st  series)  800. 
(<*)  Alexander  v.  Campbell,  41  L.  J.  Ch.  478,  27  L.  T.  N.  S.  25. 
(c)  Ibid. 
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.The  right  to  have  the  matter  in  dispute  referred  to  arbitration 
mav.  like  other  provisions  in  favour  of  the  assured,  be  waived  (/). 
Waiver  of  right  to  arbitration. — 1.  Payment  of  money  into  court  in 
an  action  commenced  on  the  policy  has  been  held  waiver  of  condi- 
tion precedent  as  to  deciding  disputes  by  arbitration  (g). 

2.  Taking  possession  of  the  insured  property  for  purpose  of  re- 
pairs (h).    In  the  case  of  a  ship  this  would  be  acceptance  of  aban- 
donment; in  the  case  of  a  house  it  would  amount  to  election  to  rein- 
state. 

3.  Where  a  provision  is  made  for  reference,  the  action,  it  seems, 
may  be  maintained  if  the  insurers  have  not  made  any  offer  to  refer 

or  have  simply  refused  to  pay  at  all  (i)  (x) 

[*  217]  *No  specific  performance  of  agreement  to  refer. — Specific  per- 
formance cannot  be  had  of  an  agreement  to  refer  ( j),  nor 
can  any  measure  of  damage  for  breach  of  such  an  agreement  be 
easily  found,  except  by  adopting  the  suggestion  of  Lord  Eldon  (&), 
that  the  agreement  should  contain  the  mention  of  a  fixed  sum  as 
agreed  and  liquidated  damages  for  any  attempt  by  either  party  to 
disregard  the  arbitration  clause,  and  agreements  to  refer  may  be  in- 
directly enforced  by  a  motion  to  stay  proceedings  until  reference 
had  under  s.  11  of  the  Common  Law  Procedure  Act,  1854  (/). 

Insurance  in  friendly  societies. — Where  an  insunmce  is  made  with 
a  society,  under  the  Friendly  Societies  Act,  1875  (m),  disputes  be- 
tween a  member  or  a  person  claiming  through  (n)  a  member  (his 
heirs,  executors,  administrators,  or  nominees  where  nomination 
is  allowed),  or  claiming  under  the  rules  of  a  registered  fru-ndly 
society,  and  the  society  or  an  officer  thereof,  must  be  decided 
in  the  manner  directed  by  the  rules  of  the  society,  and  the 
decision  so  made  is  binding  and  conclusive  on  all  parties  without 
appeal,  and  cannot  be  removed  into  any  Court  of  Law  or  restrained 
by  injunction.  Enforcement  thereof  may  be  had  through  the 
county  court.  The  Act  contains  further  provisions  as  follows : 

1.  Unless  the  rules  of  the  particular  society  forbid  it,  the  parties 
to  a  dispute  in  a  society  may  by  consent  refer  the  matter  in  dispute 
to  the  Chief  Registrar  or  the  Assistant  Registrar  of  Friendly  Socie- 
ties of  Ireland  or  Scotland. 

(/)  Fox  v.  Railway  Passengers'  Co.,  64  L.  J.  Q.  B.  605,  62  L.  T.  672. 
(g )  Harrison  v.  Douglas,  3  A.  &  E.  396. 
(h}  Cobb  v.  N.  E.  AL  Marine,  72  Mass.  (6  Gray)  192. 

(i)  Robinson  v.  George  Insurance  Co.,  17  Maine  13  .     Millaudon  v.  Atlantic, 
8  Louisiana  0.  S.  558.     See  Fox  v.  Railway  Passengers'  Co  ,  supra, 
(i)  Mexborough  v.  Bower,!  Beav.  127,  per  Lord  Langdale. 
(k)  Street  v.  Rigby,  6  Ves  815. 

f)  Ante,  p  208,  and  see  Hodgson  v.  Railway  Passengers1  Co.,  9  Q.  B.  D.  188. 
m)  38  &  89  Viet.  c.  60,  ss.  21,  22. 

n)  Altered  to  meet  the  case  of  Kelsall  v".  Tyler,  25  L.  J.  Ex.  163.  The  old 
Act  had  "  on  account  of" 

1  Refusal  of  insurer  to  pay  any  sum  whatever  precludes  him  from  relying,  when 
sued,  on  clause  providing  for  arbitration  before  suit.  Western  H.  &  C.  Ins.  Co., 
v.  I\itnam,  20  Neb.  331. 
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2.  Where  the  rules  provide  for  a  reference  to  justices,  a 

court  of  summary  jurisdiction  is  to  decide  unless  the  *par-  [*  218] 
ties  choose  to  consent  to  go  to  the  county  court,  in  which 
case  that  Court  is  empowered  to  hear  and  determine  the  question 
in  dispute. 

3.  Where  the  rules  of  a  society  contain  no  direction  as  to  dis- 
putes, and  no  decision  on  a  dispute  is  given  within  forty  days  after 
application  by  the  society  for  a  reference  under  its  rules,  the  mem- 
bers or  person  aggrieved  may  apply  either  to  the  county  court  or  a 
court  of  summary  jurisdiction,  which  may  hear  and  determine  the 
matter  in  dispute. 

4.  Disputes  as  to  claims. — The  Court,  chief  or  other  registrar,  may 
at  the  request  of  either  party  state  a  case  for  the  opinion  of  the 
Supreme  Court  of  Judicature  on  any  question  of  law,  and  may 
also  grant  to  either  party  such  discovery  as  to  documents  and 
otherwise  or  such  inspection  of  documents  as  might  be  granted  by 
any  Court  of  Law  or  Equity,  such  discovery  to  be  made  on  behalf 
of  the  society  by  such  officer  of  the  same  as  such  Court  or  registrar 
may  determine. 

It  was  for  a  time  thought,  owing  to  the  punctuation  of  the  stat- 
ute, that  by  s.  30  the  member  of  any  friendly  society  whatsoever, 
or  person  claiming  through  him,  might,  notwithstanding  the  rules 
of  the  society,  apply  to  the  county  court  or  to  the  court  of  sum- 
mary jurisdiction  for  the  place  where  such  members  and  other  per- 
sons resided,  and  that  such  Court  might  settle  the  dispute  in  man- 
ner therein  provided  (o). 

Mode  of  declining  claims.  In  Holt's  Case  (p)  a  claim  was  made 
by  the  representative  of  Thomas  Holt  for  £14  as  funeral  allowance. 
The  society  resisted,  and  the  claimant  applied  to  the  magis- 
trate, though  the  rules  of  the  society  provided  for  *arbitra-  [*  219] 
tion.  The  Queen's  Bench  Division  held  that  hekwas  en- 
titled to  do  so  under  s.  30,  sub-s.  10,  notwithstanding  the  provisions 
of  s.  22.  But  42  &  43  Viet.  c.  9,  was  immediately  passed,  declar- 
ing that  s.  30  applied  only  to  such  friendly  societies,  registered  or 
not,  and  industrial  insurance  companies  as  receive  contributions  by 
means  of  collectors  at  a  greater  distance  than  ten  miles  from  the 
registered  office  or  principal  place  of  business  of  the  society  or  com- 
pany. So  HoWs  Case  has  no  longer  any  force.  But  s.  22  is  so  far 
controlled  by  s.  30  that  members  or  persons  claiming  through  them, 
where  the  society  on  which  they  claim  receives  its  subscriptions 
through  collectors  and  collects  outside  a  radius  of  ten  miles  from  its 
head  office,  may  sue  in  their  domestic  forum  or  local  court  instead 
of  arbitrating.  In  these  cases  the  defendant  is  made  to  follow  the 
plaintiff. 

Arbitration  under  the  Railway  Passengers1  Assurance  Company's  Act. 
— By  the  Railway  Passengers'  Assurance  Company's  Act,  1864  (27 


(o)  Re  Alfred  Holt,  4  Q.  B.  D.  29. 
(p)  4  Q.  33.  D.  29. 
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&  28  Viet.  c.  cxxv.),  the  company,  or  assured,  or  the  representa- 
tives of  the  assured,  may  require  any  question  or  difference  arising 
on  any  contract  of  insurance  entered  into  by  the  company  to  be  re- 
ferred to  arbitration  (ss.  3,  16),  and  if  the  assured,  or  his  legal  rep- 
resentatives, shall,  in  a  case  referable  to  arbitration  under  the  Act, 
commence  an  action  against  the  company,  the  Court  or  a  judge, 
may,  upon  the  application  of  the  company,  stay  all  proceedings  in 
the  action  upon  being  satisfied  that  no  sufficient  reason  exists  why 
the  matters  cannot  be,  or  ought  not  to  be,  referred  to  arbitration, 
and  that  the  company  were  at  the  time  of  the  bringing  of  the  action, 
and  still  are,  ready  and  willing  to  concur  in  all  acts  necessary  and 
proper  for  causing  the  matters  to  be  decided  by  arbitration  (s.  33). 
Under  this  statute,  if  arbitration  is  required  by  the  company  before 
action,  then  upon  an  action  being  commenced  the  company  might 

plead  their  demand  of  arbitration  as  an  answer  to  the  action, 
[*  220]  or  apply  to  the  Court  to  stay  proceedings.  If,  *however, 

arbitration  is  not  required  by  the  company  before  action 
brought,  and  after  the  commencement  of  the  action  they  apply  for 
a  stay  of  proceedings  therein,  the  Court  can  only  grant  it  upon 
being  satisfied  as  provided  by  s.  33,  and  the  onus  of  so  satisfying 
the  Court  rests  upon  the  company  (q). 

(q)  Fox  v.  Eailway  Passengers'  <fcc.,  Co.,  64  L.  J.  Q.  B.  605,  52  L.  T.  672. 
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*  CHAPTER  X.  [*  221] 

INDEMNITY.  , 

All  policies  on  property  contracts  of  indemnity. — All  policies  on 
property  are  contracts  of  indemnity,  and  the  law  will  not  permit 
them  to  be  otherwise  construed  (a).  It  is  quite  immaterial  what 
may  be  the  nature  of  the  property  or  risk  (6).  Valued  policies. — 
Even  in  the  case  of  valued  policies,  which  are  rare,  except  in 
marine  insurance,  the  interest  of  the  assured  must  be  proved 
(c).  And  the  valuation  only  dispenses  with  proof  of  the  amount 
of  such  interest.  Valued  fire  policies  are  practically  unknown  in 
England  (d). 

Indemnity  is  against  loss  not  against  accident. — Insurance  is  a  con- 
tract of  indemnity,  not  against  accident,  but  against  loss  caused 
by  accident ;  therefore,  if  a  policy  is  a  time  policy,  the  loss  and  not 
merely  the  accident,  must  accrue  within  the  time  covered  by  the 
policy  (e).  Extent  of  indemnity. — Whilst  the  contract  is  one  of  in- 
demnity, it  is  a  contract  of  indemnity  only  to  the  amount  whereon 
premium  has  been  paid.  The  indemnity  is  limited  to  the  amount 
named  in  the  policy,  and  can  in  no  case  exceed  that.  This  is  the 
rule  as  to  specific  policies,  i.  e.,  those  in  which  the  things  insured 
are  constant  and  not  variable  from  day  to  day,  as  in  the  case  of 
merchandise.  Such  policies  are  those  on  houses  and  buildings. 
Where  the  policy  is  made  subject  to  the  conditions  of  average,  and 
the  goods  at  risk  exceed  in  value  he  imount  insured  on 
goods  in  the  place  named,  the  risk  only  *  attaches  to  goods  [*  222] 
to  the  amount  of  such  value.  As  to  the:  rest,  the  assured 
must  abate  his  claim  for  indemnity,  in  such  a  way  that  on  the  set- 
tlement of  accounts  between  the  parties  he  shall  have  borne  a  por- 
tion of  the  loss  proportionate  to  the  amount  by  which  he  was  at 
the  time  of  the  loss  under-insured. 

Indirect  damage  not  covered. — The  contract  to  indemnify  made  by 
a  policy  only  promises  indemnity  as  to  direct  damages.  No  dam- 
age indirectly  resulting  from  the  happening  of  the  event  insured 
against  can  be  recovered  for.  Thus  damages  for  loss  of  business 

(a)  London  Assurance  v.  Sainsbury,  3  Doug.  245  ( 1785  ).  Goss  v.  Withers, 
2  Burr.  683,  697  (1758). 

(6)  Castellain  v.  Preston.  11  Q.  B.  D.  380,  52  L.  J.  Q.  B.  366,  49  L.  T.  N.  S. 
29,  31  W.  R.  557. 

(c)  Lewis  v.  Rmker,  2  Burr.  1170. 

(d)  Bissett  v.  Royal  Exchange,  1  C.  S.  C.  (1st  series)  174. 

(e)  Per  Lord  Esher,  M.  B.,  Hough  v,  Head,  55  L.  J.  Q.  B.  43,  53  L.  T.  809, 
34  W.  B  160. 
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cannot  be  recovered  under  a  policy  on  a  tavern  (/),  nor  for  want 
of  occupancy,  or  wages  paid  to  servants  thrown  out  of  work  by 
the  destruction  of  the  property  (9),  nor  under  an  accident  policy- 
fur  anything  but  the  expenses,  &c.,  attendant  thereon  (/i).  Damage 
in  the  removal  of  furniture  or  by  fall  of  a  wall  injured  by  the  fire, 
or  by  water  used  in  putting  it  out,  has  been  held  direct  (t). 

Indemnity — market  value. — The  amount  of  the  indemnity  is  de- 
termined, not  by  the  cost,  but  by  the  value  at  the  date  of  the  loss 
of  that  which  is  insured.  By  value  is  meant  th§  intrinsic  or  mar- 
ket value  on  the  day  of  the  fire  or  other  mishap  insured  against 
(j).  But  as  regards  houses  full  indemnity  to  a  tenant  or  person 
having  a  limited  occupying  interest  therein  seems  to  include,  not 
the  mere  market  value  of  such  interest,  but  the  pecuniary  value 
plus  the  value  of  the  beneficial  enjoyment  (&).  In  such  case  in- 
demnity is  best  attained  by  reinstatement.  The  assured,  more- 
over, cannot  under  a  policy  on  the  house,  recover  any  damages  for 
loss  of  occupation,  or  the  rent  of  a  house  which  he  is 
[*  223]  obliged  to  take  in  ^consequence  of  the  fire.  Those  risks 

must  be  covered  by  a  special  insurance  on  rent  (/). 
A  policy  is  not  a  contract  of  perfect  indemnity  (m),  but  a  con- 
tract of  indemnity  against  losses  which  arise  out  of  a  specified  class 
of  accidents.  Particular  losses  may  be  selected,  and  the  assured  be 
guaranteed  against  them  only  (n).  Deduction.  New  for  old. — The 
indemnity  offered  is  also  limited  in  amount,  and  also  by  certain 
other  qualifications;  such  as,  for  instance,  the  marine  rule,  one-third 
new  for  old,  which  was  sprung  up  by  the  custom  of  trade,  and 
operates  in  some  cases  to  give  more  and  in  others  to  eive  less  than 
complete  indemnity  (o). 

This  principle  has  in  Ireland  been  applied  to  fire  insurance;  but 
it  was  said  by  Pennefather,  B.,  that  no  settled  rule  of  deduction,  one- 
third  or  one-fourth,  or  of  any  other  sum,  existed  in  the  case  of  old 
premises  or  property,  but  that  the  jury  might,  as  a  criterion  of  the 
actual  damage,  see  what  would  be  the  expense  of  placing  new  ma- 
chinery, such  as  was  in  the  premises  before  the  fire,  and  deduct 


(/)   Waight  v.  Pole,  1  A  &E.  621. 

(or)  Menzies  v.  North  British,  9  C.  S.  C.  (2nd  series)  694,  following  Wright  v. 

(h)  Theobald  v.  Railway  Passengers'  Assurance  Co.,  10  Ex.  45,  23  L.  J.  Ex. 
249,  18  Jur.  683,  23  L.  T.  222,  2  W.  R.  528. 

(t)  Johnstone  v.  West  of  Scotland  Co .,  7  C.  S.  C.  (1st  series)  63,  55  n. 

rfl  Hercules  Co.  v.  Hunter,  14  C.  S.  C.  (1st  series)  1137,  15  C  S.  800. 

(A:)  Castellainv.  Preston,  11  Q  B.  D.  400,  per  Bo  wen,  L.  J.  See  note  (b) 
supra. 

(I)  Buchanan  v.  Liverpool,  London,  and  Globe,  11  C.  S.  C.  (4th  series)  1032. 
21  Sc  L.  R.  696. 

(w)  Irving  v.  Manning,  1  H.  L  C.  287,  307,  2  C.  B.  784. 

(n)  Per  Bowen,  L  J.,  in  Hough  v.  Head,  55  L.  J.  Q-  B.  43,  53,  L  T.  809,  34 
W.  R  180. 

(o)  Aitchison  v.  Lohre,  4  App.  Cas.  756,  762,  49  L.  J.  Q.  B.  123,  41  L.  T.  N. 
S.  323,  29  W.  R  I. 
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therefrom  the  difference  in  value  between  the  new  and  the  old  (j>), 
since  the  cost  of  repairing  is  an  element  in  the  damage  Buffered  by 
the  assured  in  such  a  case.  Goods  and  furniture,  especially  the  for- 
mer, can  of  course  be  replaced  without  other  appreciable  "expense 
than  their  cost,  but  machinery  and  the  like  required  fixing  and 
setting  in  position,  and  sometimes  such  work  is  costly  and  like  re- 
building. 

Vance  v.  Foster  (p)  was  a  decision  on  circuit,  and  no  case  seems 
to  have  come  before  the  full  courts.     It  is  clear  that  the  cus- 
tom to  fix  the  ratio  at  one-third  new  *for  old  is  not  estab-  [*  224] 
lished  as  to  fire  losses  on  land,  but  that  similar  computation 
is  necessary  to  prevent  over-compensation. 

Doctrine  of  abandonment  applicable  to  fire  insurance. — The  doctrine 
of  abandonment  intended  to  assist  the  principle  of  indemnity  seems 
applicable  not  only  to  marine  but  to  fire  insurance,  for  Brett,  L.  J., 
said(p):  u  I  concur  in  what  has  been  said  by  Lord  Blackburn 
(9),  that  abandonment  .is  not  peculiar  to  policies  of  marine  insur- 
ance ;  abandonment  is  part  of  every  contract  of  indemnity.  When- 
ever, therefore,  there  is  a  contract  of  indemnity  and  a  claim  under 
it  for  an  absolute  indemnity,  there  must  be  an  abandonment  on  the 
part  of  the  person  claiming  indemnity  of  all  his  right  in  respect  of 
that  for  which  he  receives  indemnity." 

Principle  of  abandonmmt. — Mr.  Marshall  thus  states  the  principle 
upon  which  the  right  of  abondoning  rests  (r):  "  The  assured  may 
abandon  in  every  case  where,  by  the  happening  of  any  of  the  mis- 
fortunes or  perils  insured  against,  the  thing  insured  is  so  damaged 
and  spoiled,  or  the  charges  for  its  salvage  are  so  high,  that  the  costs 
of  repairing,  restoring,  or  recovering  it  would  exceed  its  marketable 
value  after  they  had  been  assured,  or  where  the  assured  is  deprived 
of  the  free  disposal  of  it  under  circumstances  which  render  its  resti- 
tution uncertain." 

Why  doctrine  of  abandonment  rarely  applied. — Probably  one  reason 
why  the  doctrine  of  abandonment  is  not  more  frequently  applied 
in  those  cases  where  furniture  or  goods  are  insured  is  to  be  found 
in  the  nature  of  such  articles.  A  body  of  the  size  and  complex 
structure  of  a  ship  may  be  so  injured  as  to  be  useless  for  its  special 
practical  purposes  without  becoming  of  no  saleable  value ; 
and  in  such  a  case  it  *is  obviously  fair  that  such  value  [*  225] 
should  be  surrendered  to  the  insurer  when  he  pays  as  for  a 
total  loss.  But  such  things  as  goods  or  furniture  are,  when  con- 
sidered singly,  of  a  much  simpler,  smaller,  and  less  costly  character, 
and  many  of  them  are  usually  covered  by  one  policy.  Where, 
therefore,  a  part  is  injured  or  destroyed,  the  damaged  articles  are 

(p)  Vance  v  Foster,  IT.  Circ.  Rep.  47  (1841).  Hercules  v.  Hunter,  14  C.  S. 
C.  (1st  series)  1137,  15  do.  800. 

(p)  Kaltenbach  v.  M'Kenzie,  3  C.  P.  D.  467,  470,  38  L.  T.  N.  S.  943,  26  W. 
R.  844 

(q)  Rankin  v.  Potter,  L.  R.  6  H.  L.  83,  118,  42,  L.  J.  C.  P.  169,  29  L.  T.  N. 
S.  142,  22  W  R.  1.  See  also  Mason  v.  Sainsbury,  3  Doug.  63. 

(r)  Marshall  on  Insurance,  4th  ed.  452. 
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usually  paid  for  by  the  insurer.  The  value  of  the  injured  part  be- 
ing separate  and  distinct  from,  and  not,  as  in  the  case  of  a  ship,  in- 
separably connected  with  the  injured  part,  a  full  and  fair  deduction 
in  respect  of  it  can  be  made  from  the  amount  of  the  policy ;  and  the 
assured  is  in  no  degree  injured  by  having  to  retain  the  uninjured 
part  of  the  subject-matter  of  the  insurance. 

Usually  the  damaged  property  is  treated  as  salvage,  and  sold  for 
what  it  will  fetch,  the  sale  price  being  accounted  for  between  the 
parties. 

Principle  on  which  abandonment  rests  applies  to  insurance  of  chattels. 
— Whatever  may  be  the  difficulties  arising  in  this  branch  of  insur- 
ance law,' it  is  clear  that  the  principle  upon  which  abandonment 
rests,  viz.,  indemnity,  does  apply,  as  the  insurer  is  entitled  on  pay- 
ment to  all  ways  and  means  of  lessening  the  loss  (s),  though  the 
rule  as  to  notice  of  abandonment  in  claims  for  a  constructive  total 
loss  is  marine  only. 

Insurer  reinstating,  entitled  to  old  material. — Where  an  insurer  elects 
to  reinstate,  he  is  entitled  to  the  old  materials  left  by  the  fire,  and 
in  any  case  he  will  seek  to  reduce  the  amount  of  his  indemnity  by 
deducting  their  value. 

Right  of  insurer  in  subject  of  insurance  claim  by  after  assured. — When 
the  person  idemnified  [the  assured]  has  a  right  to  idemnity,  and 
has  elected  to  enforce  his  claim,  the  chance  of  any  benefit  from  an 
improvement  of  the  value  of  what  is  in  existence,  and  the  risk 
of  any  loss  from  its  deterioration,  are  transferred  from  the 
[*  226]  ^person  indemnified  to  those  who  indemnify ;  and  therefore, 
if  the  state  of  things  is  such  that  steps  may  be  taken  to 
improve  the  value  of  what  remains,  or  to  preserve  it  from  further 
deterioration,  such  steps  from  the  moment  of  election  concern  the 
party  idemnifying,  who  ought,  therefore,  to  be  informed  promptly 
of  the  election  to  come  upon  him,  in  order  that  he  may,  if  he 
pleases,  take  steps  for  his  own  protection  "  (t). 

In  fire  insurance  this  is  effected  by  requiring  immediate  notice 
of  a  fire,  and  obtaining  licence  by  a  condition  in  the  policy  to  enter 
the  premises  insured  or  wherein  the  things  insured  are. 

Assured^  election  to  claim  for  partial  loss  irrevocable. — On  general 
principles  of  law  (not  confined  to  marine  insurance)  an  ejection 
once  determined  is  determined  forever,  and  such  a  determination 
is  made  by  any  act  that  shows  it  to  be  made.  And  therefore  any- 
thing which  indicates  that  the  person  indemnified  has  determined 
to  take  to  himself  the  chance  of  benefit  from  an  increased  value  in 
the  part  saved,  and  only  claim  for  the  partial  loss,  will  determine 
his  election  to  do  so  (u). 

(«)  Rankin  v.  Potter,  L.  R.  6  H.  L.  83  at  118,  42  L.  J.  C.  P.  169,29  L.  T.  N. 
8  142,  22  W.  R.  1.  Kaltenbach  v.  M'Kenzie,  3  C.  P.  D.  467,  38  L.  T.  N.  S.  943, 
26  W.  R.  844. 

(0  Per  Blackburn,  J.,  Rankin  v.  Potter,  L.  R.  6  H.  L.  83,  119. 

(u)  Ibid.  And  see  Clough  v.  London  and  North-  Western  Railway,  L.  R.  7 
Ex.  26,  84,  41  L.  J.  Ex.  17,  25  L.  T.  N.  S.  708,  20  W.  R.  189.  Mitchell  v.  Edie, 
1  T.  R.  608,  explained  in  Roux  v.  Salvador,  3  Bing  N.  C.  266. 
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Valued  policy  indemnity  to  amount  of  valuation — A  valued  policy 
is  a  contract  of  indemnity  to  the  owner,  to  the  amount  at  which 
the  property  is  valued  in  the  policy.  The  assured,  if  he  has  re- 
ceived on  other, policies,  can  only  ask  for  such  a  sum  as,  with  that 
already  received,  will  give  him  the  amount  which  the  insurers  by 
the  policy  sued  on  have  bargained  to  give  him.  The  amount  al- 
ready received  is  to  be  treated  as  salvage  received  by  the  owner 
alter  constructive  total  loss.  He  and  the  insurer  are  both  estopped 
from  denying  the  value  stated  in  the  policy  (sc). 

^Insurer  can't  require  party  primarily  liable  to  be  sued  first.  [*  227] 
—The  insurer,  haying  contracted  to  indemnify,  could  not 
insist  on  others  being  sued  first  who  were  primarily  liable  (y),  or 
on  consolidation  of  his  action  with  others  by  the  same  assured 
against  other  insurers  in  respect  of  the  same  loss  (a).  And  it  is  no 
defence  to  an  action  by  the  assured  against  the  party  causing  the 
damage,  that  the  assured  has  been  paid  by  his  insurers  (a). 

Subrogation,  what  it  is, — Subrogation,  according  to  the  older  and 
narrower  view,  is  the  treating  of  an  insurer,  who  has  paid  a  loss, 
for  which  some  other  person  is  primarily  liable,  to  the  assured,  as 
standing  in  the  place  of  the  assured  so  tar  PS  regards  his  rights  of 
action  against  such  persons.  This  view  of  the  subject  is  well  ex- 
pressed in  a  recent  American  case  by  the  following  definition : — 
"  Subrogation  is  the  substitution  of  one  person  in  place  of  another, 
whether  as  a  creditor  or  as  the  possessor  of  any  other  rightful  claim, 
so  that  he  who  is  substituted  succeeds  to  the  rights  of  the  other  in 
relation  to  the  claim,  its  rights,  remedies,  or  securities"  (6).  Sub- 
rogation, as  constituting  part  of  the  law  of  indemnity,  includes  more 
than  the  mere  transference  to  the  insurer  of  existing  rights  of  action 
against  third  parties  vested  in  the  assured  in  respect  of  the  loss. 

Per  Lord  Esther. — Probably  the  best  and  most  inclusive  us  well  as 
the  most  recent  definition  of  subrogation  has  been  given  by  the 
present  Master  of  the  Rolls,  Lord  Esher,  in  Oastettain  v.  Preston  (c), 
as  follows : — "  As  between  the  insurer  and  the  assured,  the  insurer 
is  entitled  to  the  advantage  of  every  right  of  the  assured,  whether 
such  right  consists  in  contract  fulfilled  or  unfulfilled,  or  in 
remedy  for  tort  capable  of  being  insisted  upon,  or  ^already  [*  228] 
insisted  on,  or  in  any  other  right,  whether  by  way  of  con- 
dition or  otherwise,  which  can  be  or  has  been  exercised  or  has  ac- 
crued ;  and  whether  such  right  could  or  could  not  be  enforced  by 
the  insurer  in  the  name  of  the  assured,  by  the  <  xercise  or  acquir- 
ing of  which  right  or  condition  the  loss  ngainst  which  the  assured 

(*)  Bruce  v.  /ones,  82  L.  J.  Ex.  132,  7  L.  T,  N.  S.  748,  9  Jur.  N.  S.  628,  11 
W.  R.  371. 

(y)  Dicken^on  v.  Jardine,  10  W.  R,  1169,  18  L.  T.  N.  S.  717,  L.  R.  8  C.  P. 
639. 

(z)  M'Gregor  v.  Ilorsfalt,  3  M.  &  W.  820 

(a)  Propdlor  Xontvxtto  v.  JlfoKiwm,  17  Howard  (U.  S.)  152,     rate  v.  White, 
4  Bing.  N  C.  272. 

(b)  Jackson  v.  Boykton  Co  ,  139,  Mavss.  610. 

(c)  11  Q.  B.  D.  881,  386,  62  L.  J.  Q.  B.  866,  49  L.  T.  N.  S.  29,  81  W,  R.  557- 
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is  insured  can  be  or  has  been  diminished.  That  seems  to  put  this 
doctrine  of  subrogation  in  the  largest  possible  form  ;  and  if  in  that 
form,  large  as  it  is,  it  is  short  of  fulfilling  that  which  is  the  funda- 
mental condition,  I  must  have  omitted  to  state  something  which 
ought  to  have  been  stated  "  (d). 

As  to  anything  not  within  the  definition,  the  general  law  of  in- 
demnity must  be  looked  at(e),  and  this  definition  is  consonant  with 
the  view  of  Lord  Blackburn  (/),  who  states  the  principle  somewhat 
more  briefly  and  generally  ;  and  substantially  the  same  view  has 
been  expressed  by  the  Supreme  Court  of  the  United  States  (#)• 

The  right  of  the  insurer,  however,  to  the  advantage  of  every  right 
of  the  assured  must,  it  seems,  be  understood  with  this  limitation, 
viz.,  that  the  right  must  be  incident  or  attached  to  the  ownership 
of  the  thing  insured ;  e.  g.,  freight  to  be  earned  under  a  charter- 
party  is  not  an  incident  to  the  ownership  of  the  vessel,  and  there- 
fore, although  an  underwriter  of  a  policy  of  insurance  upon  a  ves- 
sel becomes,  by  abandonment  to  him  upon  a  constructive  total  loss 
happening  through  the  fault  of  another  vessel,  entitled,  after  pay- 
ment of  the  sum  secured  by  the  policy,  to  every  benefit  accruing 
from  the  ownership  of  the  insured  vessel,  he  cannot  claim 
[*  229]  any  part  of  the  damages  recovered  from  the  ^owners  of 
the  wrongdoing  vessel  on  account  of  loss  of  freight  in- 
tended to  be  earned  by  the  insured  vessel  (#). 

Payment  of  loss  by  insurer  no  defence  in  action  by  assured  against 
person  causing  loss.  Surrogated  insurer's  right  to  damages  recoverable 
by  assured. — The  mere  payment  of  a  loss  by  the  insurer  does  not 
afford  any  defence  to  a  person  whose  fault  has  been  the  cause  of 
the  loss  in  an  action  brought  against  the  latter  by  the  assured. 
But  the  insurer  acquires  by  such  payment  a  corresponding  right 
in  any  damages  recoverable  by  the  assured  against  the  wrongdoer 
or  other  party  responsible  for  the  loss  (ft).  If  the  insurer  has  in 
fact  paid,  the  tortfeasor  cannot  object  that  he  paid  without  liability 
(i),  nor  can  the  wrongdoer  limit  the  amount  payable  by  him  to 
that  for  which  the  assured  has  settled  with  the  insurer  (j).  This 
right  rests  upon  the  ground  that  the  insurer's  contract  is  in  the  na- 

(d)  Same  case,  386. 

(e)  Same  case,  404,  per  Bowen,  L.  J. 

(/)  Burnandv.  Rodocanchi,  7  App.  Gas.  ^33,  339,  31  W.  R.  65,  51  L.  J.  Q. 
B.  548,  47  L  T.  N.  S.  277. 

(ff)  Phoenix  Co.  v.  Erie  Co.,  117  U.  S.  (10  Davis)  320. 

(a)  The  Sea  Insurance  Co.  v.  Hadden,  13  Q.  B.  D.  706,  53  L.  J.  Q.  B.  252,  50 
L.  T.  657,  32  W.  R.  841. 

(h)  Randall  v.  Cockran,  1  Ves.  Sen.  98.  Mason  v.  Sainsbury,  3  Doug.  61. 
Tendon  Assurance  v.  Sainsbury,  3  Doug.  245.  Clark  r.  Blything,  2  B  &.  C. 
254.  Bradbum  v.  Grlat  Western  Railway,  Lr  10  Ex.  1,  44  L  J.  Ex.  0,  31  L. 
T  N.  8.  464,  23  W.  R.  48.  Yates  v.  White,  4  Bing.  N.  C.  283.  The  Potomac, 
103  U.  S  (15  Otto)  630,  per  Gray,  J.  Smidmorc  v.  Australian  Gaslight  Co..  2 
N.  8.  W.  Law  210. 

(»')  Sun  Mutual  Co  v.  Missisidppi  Co.,  5  McCrary  (U.  S.  Circ.  Ct.)  477.  Ins. 
Co.  v.  C.  l>  .//////•..  1  Woods  (U.  S.  Circ.  Ct)  72 

(j)  Mobile  Railway  Co.  v.  Jurey,  111  U.  S.  (4  Davis)  684. 
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ture  of  a  contract  of  indemnity,  and  that  he  is  therefore  entitled, 
upon  paying  a  sum  for  which  others  are  primarily  liable  to  the 
assured,  to  be  proportionably  subrogated  to  the  right  of  action  of 
the  assured  against  them.  //  insurers  assign  their  subrogated  right  to 
person  causing  loss,  it  may  be  defence  in  assured' s  action  against  him. — 
The  amount  which,  by  the  effect  of  the  contract  of  insurance,  and 
of  the  payment  of  a  loss  under  it,  the  insurers  would  have  a  right 
to  recover  to  their  own  use  from  the  person  whose  fault  was  the 
cause  of  the  loss,  the  insurers  would  have  the  right  to  release  and 
assign  to  such  person,  who  would  then  have  a  claim  to  a  deduction 
on  this  account  from  the  damages  to  be  recovered  against  him  by 
the  assured.  This  claim  to  a  deduction  does  not  arise  out  of  any 
right  inherent  in  such  person,  but  out  of  the  right  so  derived  from 
the  insurers  (k). 

^Policy  without  benefit  of  salvage  illegal. — The  law  is  so  [*  230] 
stringent  as  to  the  principle  of  indemnity,  that  policies  with- 
out benefit  of  salvage  are  in  express  terms  made  illegal  (&)•  As 
the  doctrine  of  abandonment  is  seldom  applied  to  any  but  marine 
risks,  questions  of  salvage  do  not  arise -so  often  in  fire  policies.  But 
the  amount  of  salvage  is  always  an  element  in  the  computation  of 
damages  by  fire,  except  where  the  insurers  elect  to  take  the  salvage 
and  pay  in  full,  reimbursing  themselves  so  far  as  they  can  by  selling 
the  salvage  for  what  it  will  fetch. 

Position  of  insurer  as  to  salvage  and  damage. — Generally  speaking, 
as  to  salvage  the  insurer  stands  in  the  place  of  the  assured,  and 
can  claim  all  that  is  saved ;  and  as  to  damage,  the  insurer  is  en- 
titled to  use  and  exercise  the  ways  and  means  open  to  the  assured 
for  diminishing  the  loss  and  obtaining  compensation  (/). 

Defences  against  assured  good  against  subrogated  insurer. — An  in- 
surer suing  the  party  through  whose  fault  the  loss  occurred  can 
only  assert  the  right  of  the  assured,  and  will  be  subject  to  any  de- 
fences or  equities  which  would  be  good  against  him  (?TI).  The  in- 
surer stands  in  no  relation  of  contract  or  privity  with  such  a  party. 
His  title  arises  out  of  the  contract  of  insurance,  and  is  derived 
from  the  assured  alone,  and  can  only  be  enforced  in  right  of  the 
latter  (n).  Thus  where  damage  occurred  through  contributory 
negligence,  that  defence  would  be  an  answer  to  the  action  of  the 
subrogated  insurer.  Again,  if  two  ships  of  the  same  owner  col- 
lided by  the  fault  of  one  to  the  destruction  of  the  other,  the  insur- 
ers could  not  sue  the  owner,  since  they  claim  under  him  (0). 

Insurer  entitled  to  subrogation  against  carrier. — As  between  carrier 
and  insurer  the  liability  to  the  owner  of  the  goods  carried  and  in- 
sured is  primarily  on  the  career,  and  the  insurers,  when  they  have 

(k)   The  Potomac,  vbi  supra. 

(k)  Allkins  v.  Jupe,  2  C.  P.  D.  375,  46  L.  J.  C.  P.  824,  36  L.  T.  N.  S  851. 
(I)  Randall  v.  Corkran,  \  Yes.  Sen.  98.     London  Assurance  v.  Sainsbury,  3 
Doug.  245,  253.     Castellain  v.  Preston,  ubi  supra. 

(m)  Phcenix  Co.  v.  Erie  Co.,  117  U.  S.  (10  Davis)  312. 

in)  Ibid.,  321. 

(o)  Simpson  v.  Thompson,^  App.  Gas.  279,  38  L.  T.  N.  S.  1. 
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[*  231]  *indemnified  the  assured,  are  equitably  entitled  to  succeed 
to  the  right  which  he  had  against  the  carrier.  The  owner, 
however,  may  make  the  contract  of  carriage  to  suit  his  own  inter- 
est, and  may  release  the  carrier  from  all  liability,  but  such  release 
or  the  intention  to  grant  it,  must  be  disclosed  to  the  insurer  if  it  be 
a  material  fact  which  the  assured  knew,  or  should  have  known, 
would  affect  the  premium  or  the  willingness  of  the  insurers  to  take 
the  risk  (n).  It  has  been  held  in  America  that  a  bargain  by  the 
carrier  to  have  the  benefit  of  any  insurance  on  goods  entrusted  to 
him  will  not  avoid  a  policy  effected  without  disclosing  such  bar- 
gain (o),  and  in  one  case  the  insurers  were  held  to  have  notice  of  a 
bill  of  lading  containing  a  proviso  to  the  above  effect  (p).  But 
these  cases  do  not  seem  correctly  to  apply  the  rule  indicated  above 
and  laid  down  in  Tote  v.  Hyslop.  If  goods  are  insured  during 
transport,  it  must  be  material  to  the  insurer  to  know  the  nature  of 
the  contract  of  carriage,  and  whether  it  contains  any  variation 
from  the  ordinary  liabilities  imposed  by  law  on  carriers,  or  in  fact 
undertaken  by  them ;  and  further,  even  if  a  carrier  can  contract 
himself  out  of  any  liability  for  loss  of  goods  entrusted  to  him,  this 
is  a  different  thing  from  bargaining  to  have  the  benefit  of  any  in- 
surance effected  by  the  owner.  The  latter  bargain  does  not 
amount  to  a  contract  by  the  owner  to  insure,  but  an  undertaking 
that  if  he  does  so  he  will  release  his  rights  against  the  carrier. 
And  such  a  bargain  would,  in  an  ordinary  case,  be  a  fraud  on  the 
insurer,  unless  it  can  be  said  that  he  has  notice  of  the  contract  of 
carriage,  since  it  is  directly  aimed  at  defeating  the  insurer's  subro- 
gation (q). 

[*  232]  ^Re-insurer. — Re-insurers  in  America,  on  payment  of  their 
proportion  of  a  loss,  have  been  allowed  to  sue  in  Admiralty 
against  the  carrier  of  the  goods  injured.  The  question  in  any  case 
seems  to  be  merely  one  of  procedure,  as  a  re-insurer  is  clearly  sub- 
rogated  to  the  insurer's  rights,  and  so  to  those  of  the  assured  (</) 
and  any  salvage  or  benefit  thereof  (r). 

Partial  insurance  and  third  person  primarily  liable. — A  person  par- 
tially insured  can  also  sue  any  party  primarily  liable  for  the  loss. 
Such  party  may  not  profit  by  the  insurance.  But  the  assured  will 
recover  (as  to  the  balance  in  excess  of  indemnity)  as  trustee  for 
the  insurer  («). 

(n)  Tate  v.  Hyslop,  15  Q.  B.  D.  868  at  377,  54  L.  J.  Q.  B.  692,  53  L.  T.  581. 

(o)  Fhcenix  Co.  v.  Erie  Co  ,  117  U.  S.  (10  Daris)  812.  Jackson  Co.  v.  Boylston 
Co,  52  Am.  Rep.  728,  139  Mass.  508. 

(p)  British  and  Foreign  Marine  Co.  v.  Gulf  Railway  Co.,  51  Am.  Rep.  Gfil . 
And  see  Rintoul  v.  New  York  Central  Railway  Co.,  21  Blatch.  (U.  S.  Circ.  Ct.) 
443. 

(q)  Defourcet  v.  Bishop,  18  Q.  B.  D.  at  378-379.       • 
(q)  The  Ocean  Wave,  5  Bissell  (C.  Ct.  U.  S.)  378. 
(r)  Delaware  Co.  v.  Quaker  City  Co.,  3  Grant  (Penn.)  71. 
(*)  See  Hall  v.  Railroad  Co.,  13  Wall  (U.  S  )  867,  and  cases  there  collected. 
Commercial  Union  v.  Lister,  infra,  note  (y). 
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Negligence  of  servants,  or  municipal  authorities.  Collision. — If  a  fire 
is  caused  by  the  negligence  of  servants  of  a  railway  or  steamer  (£), 
the  insurers  are  entitled  to  subrogation.  So  also  in  case  of  negli- 
gence by  municipal  authorities  (it).  So  also  for  damage  by  col- 
lision between  river  steamers  (x). 

Where  insurance  is  less  than  damage,  assured  is  dominus  litis  against 
wrong  doer. — Where  the  amount  insured  and  paid  is  less  than  the 
the  value  of  the  subject-matter  of  the  insurance  or  the  damage 
done  thereto,  in  an  action  against  the  person  responsible  for  the 
damage  the  assured  would  be  the  dominus  litis,  and  not  obliged  to 
lend  his  name  to  the  insurers  for  the  purpose  of  proceedings  by 
them. 

Assured  must  not  prejudice  insurer's  rights. — In  such  a  case  the 
assured  should  sue  for  the  whole  damage,  and  not  release  the  action 
collusively  or  compromise  it  in  any  way  injuriously  to  the  insurers, 
and  he  will  be  accountable  for  the  proceeds  of  such  action 
so  far  as  they  with  the  insurance  exceed  ^complete  indem-  [*  233] 
nity,  and  he  will  be  liable  for  anything  done  in  violation  of 
his  equitable  duty  to  the  insurers  (y). 

Assured  cannot  defeat  the  insurers  right  to  subrogation  or  to  use  as- 
sured'a  name. — In  the  Australian  case  of  Smidmore  V.Australian  Gas- 
light Company,  the  insured  property  was  injured  by  an  explosion  of 
gas  due  to  the  defendant's  negligence.  The  assured,  in  consideration 
of  compensation  for  such  of  the  damage  as  was  not  covered  by  insur- 
ance, gave  to  the  defendants  an  absolute  release  from  all  claims  of 
him  (the  assured)  on  the  defendants,  and  covenanted  not  to  let  any 
one  use  his  name  in  bringing  any  action  against  the  defendants  in 
respect  of  the  said  damage.  It  was  held  that  the  insurer,  having 
paid,  could  sue  in  the  assured's  name,  whether  he  liked  it  or  not, 
and  that  the  release  applied  only  to  the  uninsured  part  of  the  loss, 
that  alone  being  mentioned  in  the  recitals  («).  This  view  seems  to 
be  in  accordance  with  the  English  law  (a)  and  with  principle,  for 
to  make  such  a  bargain  after  loss  is  to  make  away  with  the  salvage 
in  derogation  of  the  duty  of  "  utmost  good  faith."  Though  it  may 
not  be  necessary  to  disclose  matters  likely  to  affect  the  amount  of 
salvage  before  loss  (6),  yet,  after  loss,  the  assured  must  not  inter- 
fere with  the  salvage  in  manner  prejudicial  to  the  insurer. 

No  defence  to  insurers  that  other  parties  first  liable. — The  insurers  can 

(t)  Quebec  Fire  v.  St.  Louis,  7  Moore  P.  C.  286,  1  Lr.  Can.  Rep.  222. 

(w)  Reesor  v.  Provincial  Insurance  Co.,  33  U  C  (  Q  B  )  357  Commercial 
Union  v.  Lister,  9  Ch.  App.  483,  43  L.  J  Ch.  601.  Darrell  v.  Tibbits,  5  Q.  B. 
D.  560,  50  L.  J.  Q.  B.  33  42  L.  T.  N.  S.  797,  29  W.  R.  66. 

(a:)  The  Potomac,  105  U  S.  (15  Otto)  630. 

(y)  London  Assurance  v.  Sainsbury,  3  Doug.  245,  per  Wiles,  J.  Smidmore 
v.  Australian  Gaslight  Co  ,  2  N.  S.  W.  Law  219.  Commercial  Union  v.  Lister, 
9  Ch.  App.  483.  43  L.  J.  Ch.  601.  Simpson  v.  Thompson,  3  App.  Gas.  279,  293, 
38  L.  T.  N  S.  1. 

(z)  Smidmore  v.  Australian  Gaslight  Co..  2  N.  S.  W.  Law  219. 

la)  Dufourcet  v.  Bishop,  18  Q.  B.  D.  378.' 

(6)  Tote  v.  Hyslop,  15  Q.  B.  D.  358,  54  L.  J.  Q.  B.  592,  53  L.  T.  581. 
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not  plead  as  a  defence  to  an  action  against  them  that  other  parties, 

not  insurers,  are  first  liable  and  should  be  first  sued  (c).     In  this 

respect  they  are  like  sureties,  and,  having  undertaken  to  indemnify 

against  the  loss  of  the  thing  insured,  they  cannot  escape 

[*  234]  from  the  performance  of  their  ^undertaking  by  showing  the 

cause  of  its  loss  to  be  the  fault  of  a  third  person. 

M<mey  received  by  assured  after  payment  by  insurers,  enures  to  their 
benefit. — If  the  assured,  after  payment  by  the  insurers,  obtains  by 
action  (or  otherwise  than  by  special  gift  not  intended  to  be  by  way 
of  indemnity  (6)  ),  any  money  (or  other  indemnity  which  has  a 
money  equivalent  (c)  )  which  together  -with  the  sum  received  from 
the  insurers  exceeds  the  total  value  of  the  property  insured,  the  in- 
surer will  be  entitled  to  recover  from  the  assured  the  amount  of 
such  surplus  (d). 

Principle  of  indemnity  explained  on  insurance  by  mortgagee. — The 
principle  laid  down  in  Darell  v.  Tibbitts  was  asserted  in  1859  in 
Lower  Canada  in  what  seemed  a  case  of  first  impression  (0),  the 
facts  of  which  were  as  follow : — 

A  man  sold  land  and  took  a  mortgage  in  lieu  of  cash  from  the 
purchaser,  with  an  undertaking  to  build  and  insure  as  a  security. 
He  insured  his  mortgage  interest  at  £600.  The  buildings  were 
erected, insured,  and  burnt;  but,  before  the  mortgagee  brought  his 
action,  the  purchaser  reinstated  (/).  The  Court  refused  to  allow 
the  mortgagee  to  recover  on  his  policy,  and  laid  down  the  law  as 
follows : — 

1.  The  contract  of  insurance  being  a  contract  of  indemnity,  it  is 
the  actual  loss  alone  which  can  be  the  basis  of  computation  under 
the  contract,  and  the  loss  must  be  determined  by  the  actual  state 
of  the  case  at  the  time  of  action  brought  (#). 

2.  The  insurance  in  the  case  of  a  mortgagee  insuring  the 
[*  235]  house  or  corpus  on  which  the  mortgage  rests,  and  *in  the 
possession  of  the  mortgagor  or  owner  thereof  at  the  time 
of  effecting  the  insurance,  is  a  special  insurance  of  the  mortgagee's 
interest  in  the  thing  insured,  and  is  limited  to  the  interest  specified 
in  the  policy  itself  (h). 

3.  The  special  interest  thus  insured  by  the  mortgagee  is  not  the 
safety  of  the  whole  property  insured,  but  only  so  much  of  it  as 
may  be  necessary  to  cover  his  mortgage  debt. 


(c)  Dickinson  v.  Jardine,  L  R.  3  C.  P.  630,  18  L.  T.  N.  S.  717,  10  W.  R   1 1 »',!». 
(6)  Itnrntiii'l  v   Itndocanachi,  1  App.  Cas.  383.  6i  L.  J.  Q    B.  548,  47  L.  T. 
:77,  31  W.  I!   «;.-, 

(c)  Darrell  v.  Tibbits,  6  Q.  B.  D.  560,  50  L  J.  Q.  B.  83,  42  L.  T.  N.  S.  797, 
-»  \V.  R.  66. 

(d)  Castdlain  v.  Preston.  11  Q  B.  D.  380,52  L.  J.  Q.  B.  300.  49  L.  T.  N.  S. 
29,  31  W.  R.  567. 

(e)  Matthewson  v.  Western,  4  Lr.  Can.  Jur.  67,  10  Lr.  Can.  Rep.  8. 
(/)  See  Hamilton  v.  Mendes,  2  Burr.  1198. 

(a)  Parson  Merc   Law  609. 

(h)  Matthewson  v.  Western,  4  Lr.  Can.  Jur.  57,  10  Lr.  Can.  Rep.  8. 
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4.  In  the  present  instance  the  constitut  or  charge  was  insured  to 
the  extent  of  £400  on  the  buildings  erected  on  the  land  sold,  as  a 
security  for  the  payment  of  the  constitut,  is  amply  covered  and  pro- 
tected by  the  value  of  the  buildings,  erected  by  the  debtor  of  the 
constitutor  the  land  after  the  fire  had  occurred  and  before  action 
brought,  u  so  that  the  security  of  the  plaintiff  is  not  in  any  way 
impaired  or  diminished,  and  consequently  no  loss  in  fact  has  been 
sustained." 

Whilst  the  mortgagor  is  not  entitled  to  the  benefit  of  the  mort- 
gagee's contract,  the  mortgagee  is  not  entitled  to  be  indemnified 
from  two  quarters  (i): 

Subrogation  of  insurer  to  mortgagee's  rights.— Subrogation  by  an  in- 
surer to  the  rights  of  a  mortgagee  has  been  doubted  in  Canada  ( j\ 
but  in  this  case  the  insurance  was  in  effect  the  mortgagor's,  being 
at  his  costs  and  charges,  and  on  his  interest. 

Wilson,  J.,  there  well  said :  "  The  question  can  only  arise  when 
the  mortgagee  of  his  own  motion,  and  at  his  own  risk  and  expense 
and  for  his  sole  benefit,  makes  the  insurance,  and  when  the  insur- 
ance-money is  as  great  as  or  greater  than  the  debt.  If  the  debt  is 
greater,  the  insurers  can  never  claim  more  than  a  right  to 
participate  in  the  debt  to  the  amount  greater  than  or  *equal  [*  236] 
to  the  insurance-money,"  And  the  difficulties  and  solu- 
tion here  suggested  have  presented  themselves  to  our  Courts  (k). 
In  Castellain  v.  Preston,  the  Court,  pressed  by  the  difficulties  as  to 
specific  performance,  refrained  (though  by  a  majority  so  inclined) 
from  laying  it  down  as  law  that  an  insurer  who  has  to  pay  (I)  the 
assured  (an  unpaid  vendor),  still  in  possession  of  the  property  in- 
sured, and  having  a  Men  thereon  for  the  purchase-money  enforce- 
able notwithstanding  the  fire,  would  be  entitled  to  enforce  that 
lien  against  the  purchaser.  In  that  case  the  insurer  got  back  the 
insurance  money  on  the  ground  that  the  insured  had  been  doubly 
indemnified,  for  he  had  not  only  obtained  the  insurance  money, 
but  enforced  his  vendor's  lien. 

In  Canada  mortgagee  paid  by  insurer  can't  recover  from  mortgagor. — 
Still,  in  a  somewhat  recent  Lower  Canada  case  the  Courts  have 
held  that  a  mortgagee  who  has  insured  property  and  received  the 
value  from  an  insurer  cannot  recover  from  a  mortgagor  (after  he 
has  been  paid  by  the  insurer)  on  the  principle  of  the  civil  law : 
';  Bona  fides  non  patitur  ut  bis  idem  exigatur  "  (m).  Securities  in 
England.-— The  English  law  would  let  him  recover  where  he  paid 
the  premiums  out  of  his  own  pocket  under  circumstances  which 

(i)  But  see  Levy  v.  Merchants  Co.,  52  L.  T.  263. 

(j)  Reesor  v.  Provincial,  &c.,  Co  ,  33  U.  C.  (  Q.  B.)  357.  Ominum  Co.  v. 
Canada  Ins.  Co.  1  Ontario  494. 

(k)  Reesar  v.  Provincial  Co.,  33  U.  C.  (Q.  B.)  357.  Ominum  Co.  v.  Canada 
Insurance  Co.,  1  Ontario  494. 

(1)  Collingridge  v.  Royal  Exchange,  3  Q.  B.  D.  173,  47  L.  J  Q.  B.  32,  37  L. 
T.  N.  S.526,  26  W.  RU12. 

(m)  Archambault  v.  La  Mere,  26  Lr.  Can.  Jur.  236  (1882). 
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did  not  entitle  him  to  charge  them  to  the  mortgagor,  but  he  would 
so  recover  for  the  benefit  of  the  insurers,  who  are  entitled  on  pay- 
ment to  be  subrogated  to  his  rights  (ri)  independently  of  stipula- 
tion to  that  effect,  though  such  a  term  is  contained  in  some  Ameri- 
can policies  (o). 

The  Canadian  decision  went  on  bona  fides,  but,  while  it  prevents 

the  mortgage  from  taking  with  both  hands,  it  gives  the 

[*  237]  mortgagor  the  benefit  of  a  security  for  *which,  ex  hjipothesi 

he  did  not  and  could  not  be  made  liable  to  pay,  and  goes 

counter  to  the  rulir/g  principle  of  insurance,  indemnity  (p). 

Condition  in  policy  J&r  subrogation. — Sometimes  insurers  contract 
for  subrogation,  as  in  a  recent  American  case  before  the  Supreme 
Court,  where  a  vessel  was  valued  at  $75,000,  and  insured  in  all  at 
$50,000  by  several  insurers.  The  valuation  was  specified  in  each 
policy,  and  each  policy  also  contained  this  provision: — "Whenever 
this  company  shall  pay  any  loss,  the  assured  agrees  to  assign  over 
to  the  said  company  all  right  to  recover  satisfaction  therefor  from 
any  other  person  or  person,  town  or  corporation,  or  the  United 
States  Government,  or  to  prosecute  therefor  at  the  charge  and  for 
the  account  of  the  company  if  requested,  and  the  said  company 
shall  be  entitled  to  such  proportion  of  the  said  damages  recovered 
as  the  amount  insured  by  them  bears  to  the  valuation  of  the  said 
vessel." 

Assignment  by  insurers  to  tortfeasor  of  subrogated  rights  is  a  defence. — 
A  collision  occurred,  the  insurers  paid  the  assured  their  proportion 
of  the  loss,  and  assigned  over  to  the  owners  of  the  ship  to  blame  all 
their  right  to  any  damage  arising  out  of  the  collision.  The  owners 
of  the  injured  vessel  brought  their  action  for  the  damage,  and  the 
assignment  of  the  insurers'  rights  was  pleaded  in  defence. 

The  United  States  Supreme  Court  held — 

1.  That  the  insurers  had  no  right  to  more  than  two- thirds  of 
the  damages  recovered. 

2.  That  the  plaintiff  having  been  equally  in  fault,  only  half 
damages  could  be  recovered,  and  that  of  that  half  only  two-thirds 

could  be  set  off  under  the  assignment  (q) 
[*  238]     *Extent  of  insurers'  claim  by  mbrogation  where  policy  valued 

and  where  not. — Insurers  are  only  entitled  to  damages  for  an 
injury  for  which  they  have  paid,  and  to  such  proportion  only  of 
those  damages  as  the  amount  insured  bears  to  the  valuation  in  the 
policies  (r);  if  they  be  valued  policies,  in  which  case  the  insured  is 
estopped  from  setting  up  any  other  standard  of  valuation  against 

(n)  Burton  v.  Gore  District  Mutual,  VI  Grant  (U  C.)  156.  Castcllnin  v. 
Preston,  11  Q.  B.  D.  380,  52  L.  J.  Q.  B  366,  49  L.  T.  N.  S.  29,  81  W.  R.  657, 

(o)  New  England  Fire,  &c  ,  Co.  v.  Wetmore,  32  Illinois  221. 

(»)  See  per  James,  L.  J.  in  Rayner  v.  Preston.  18  Ch.  D.  1,  50  L.  J.  Ch.  472, 
44  L.  T.  N.  8.  787,  2'.'  W.  I!.  547. 

(q)  The  Potomac,  105  U.  S.  (10  Otto)  630. 

(r)  The  Potomac,  supra. 
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the  insurers  (s);  or  if  they  he  not  valued,  which  is  a  similar  case, 
only  to  the  extent  of  the  indemnity  paid  by  them. 

If  the  assured  only  gets  half  his  damage  as  in  collision,  the  in- 
surer, who  has  insured  two-thirds  of  the  whole  value,  will  only  get 
one-third  of  the  damage  awarded,  as  by  his  contract  he  was  liable 
for  two  thirds  of  the  whole,  not  two- thirds  of  half  the  damage  (£). 

Contribution  occurs  when  same  interest  insured  by  different  insurers. — 
Contribution  takes  place  where  different  insurers  insure  the  same 
interest  in  respect  of  the  same  property  and  the  same  perils  (u). 
The  conditions  in  a  fire  policy  aim  at  increasing  the  occasions  for 
contribution. 

And  insurers  often  stipulate  that  the  assured  shall  furnish  the 
names  of  other  offices  with  which  he  has  policies,  in  order  that  they 
may  have  the  proposals  the  same  as  those  other  companies,  so  that 
policies  may  be  in  similar  terms  and  contribution  facilitated  (x). 

Insurers1  liability  joint  and  several — The  assured  may,  but  is  not 
bound  to,  sue  all  his  insurers  together.    Or  he  may  recover  the 
whole  amount  of  his  damage  from  one,  and  let  that  one  seek 
^contribution  to  reimburse  himself,  just  as  a  guaranteed  [*  239] 
creditor  has  a  choice  of  remedies,  and  may  at  his  option 
proceed  against  the  principal  or  his  sureties  (y). 

The  total  of  various  policies  must  exceed  loss. — Contribution  only  can 
take  place  where  double  insurance  exists,  i.  e.,  where  one  or  more 
policies  have  been  taken  out,  the  total  amount  whereof  exceeds  the 
total  value  of  the  subject-matter  injured.1 

The  assured,  being  entitled  only  to  indemnity,  can  only  recover 
the  amount  of  his  loss.  And  he  is  entitled  to  sue  his  insurers  sep- 
arately or  successively  until  he  has  been  recouped  in  full.  To  such 
action  or  actions  it  is  a  good  defence  that  the  assured  has  been  al- 
ready indemnified  wholly  or  in  part  by  other  insurers. 

The  insurer,  on  the  other  hand,  is  only  entitled  to  contribution 
when  he  has  paid.  But  he  can  either  call  in  the  other  insurers  as 
third  parties  in  theassured's  action  against  him,  or  pay  and  sue  the 
other  insurers  for  contribution  in  a  separate  action. 

Same  property  must  be  insured. — There  is  one  other  condition  pre- 
cedent to  the  right  to  contribution,  that  the  same  property  or  inter- 
est, or  some  part  thereof,  shall  have  been  insured  with  the  several 

(.<?)  North-Eastern  Insurance  Co.  v.  Armstrong,  L.  R.  5  Q.  B.  244,  39  L  J.  Q. 
B.  81,  21  L.  T.  N.  S  822,  18  W.  R.  520,  doubted  in  Burnandv.  Rodocanachi,  7 
App.  Gas.  333,  51  L  J,  Q.  B.  548,  47  L.  T.  N.  S.  277,  31  W.  R.  65. 

(t)  So  in  America,  T  lie  Potomac,  supra. 

(u)  North  British  and  Mercantile  v.  London,  Liverpool,  and  Globe,  5  Ch.  D. 
581,  per  James,  L.  J.,  45  L.  J.  Ch.  548,  46  do  687.  86  L.  T.  N.  S.  629 

(x)  Pendlebury  v.  Walker,  4  Y.  &  C  Ex.  424,  441. 

(y}  Stacey  v.  Franklin  Fire,  2  Watts  &  Serg    (Penn.)  506. 

1  Owners  shipped  goods  by  a  carrier  and  insured  it  Carrier  had  policies  cov- 
ering cargoes  of  its  steamer,  containing  clause  limiting  insurance  to  interest  of  in- 
sured. Held,  not  to  be  double  insurance,  and  the  shipper's  insurers  could  not 
make  the  carrier's  insurers  contribute  to  their  loss.  Royster  v.  Roanoke  Steam- 
boat Co.,  26  Fed.  Rep.  492. 
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insurers  (z),  who  claim  contribution  inter  se;  and  the  usual  condi- 
tion as  to  contribution  only  means  that  there  is  to  be  a  limit  to  the 
liability  of  the  several  offices  where  the  respective  offices  are  legally 
liable  to  contribute  to  the  same  loss  in  respect  of  the  same  fire  (a). 

Difference  between  contribution  and  subrogation. — Contribution  is 
distinct  and  different  from  subrogation  (6),  and  resembles 
[*  240]  the  remedies  between  *co-sureties,  whereby  the  liability  of 
each  may  be  equalized  or  made  proportionate.  For  subroga- 
tion to  arise  the  assured  must  have  concurrent  remedies  against 
the  person  causing  the  loss  and  against  the  insurer.  Thus  he  may 
have  a  claim  against  the  baileee  of  his  goods  by  law,  custom,  or 
contract,  and  also  a  claim  against  his  insurers  by  contract.  There 
the  bailee  cannot  claim  against  the  insurer,  but  the  insurer  can  in 
satisfaction  of  the  loss  claim  against  the  bailee,  who  is  primarily 
liable,  and  stands  in  a  position  analogous  to  that  of  a  principal 
debtor  whose  debtor  is  guaranteed. 

In  contribution  no  one  insurer  is  more  liable  than  any  other,  no 
more  than  the  whole  loss  can  be  recovered,  and  the  aim  of  contri- 
bution is  to  distribute  the  loss  amongthe  different  persons  liable,  so 
as  to  give  each  and  all  a  diminution  of  their  individual  loss  :  whereas 
in  subrogation  the  aim  is  to  shift  the  loss  on  to  those  who  would 
have  been  liable  if  there  had  been  no  insurance. 

If  the  bailee  insures  his  liability  and  the  bailor  insures  his  inter- 
est in  the  goods,  the  bailor's  insurer  is  entitled  to  recover  from  the 
bailee  or  his  insurer  the  whole  damage,  not  a  proportionate  part, 
since  each  only  represents  his  assured,  and  the  right  of  the  bailor 
against  the  bailee  is  not  to  contribution  merely,  but  to  complete  in- 
demnity for  the  loss  of  his  goods  (c). 

Scottish  Amicable  v.  Northern  Assurance. — In  a  recent  Scotch  case  (d), 
premises  on  which  there  were  several  mortgages  were  insured  un- 
der four  policies  in  the  name  of  the  first  mortgagees  primo  loco,  and 
of  the  mortgagors  in  reversion.  Each  policy  contained  a  contribu- 
tion clause  identical  with  that  in  North  British  and  Mercantile  v. 
London,  Liverpool,  and  Globe,  already  cited.  The  premises 
[*  241]  were  also  insured  in  favour  of  *subsequent  mortgagees  in 
the  first  place,  and  the  mortgagors  in  reversion  by  policies 
containing  a  similar  clause.  The  mortgagors  paid  for  all  the  poli- 
cies, and  oft  a  fire  occurring  the  first  mortgagees  sued  on  their  poli- 
cies. The  insurance  companies  objected  that  t'ie  other  three  com- 
panies were  not  called  on  for  contribution  The  Court  overruled 
the  objection  on  the  grounds — 

(z)  Tuck  v.  Hartford,  56  New  Hamp.  326,  where  two  policies  were  taken  out  by 
mortgagor,  one  by  mortgagee  on  own  interest.  Contribution  on  value  of  the 
equity  of  redemption. 

(a)  \<»-//i  lin'tish  and  Mercantile  v.  L<>n</<»i,  f;/i'<  >•/><><>/ aud  Globe,  5  Ch.  D. 
569,  •>•-'.  |..-r  .hum-.  L  J.,  :!«',  L.  T  N.  S  2<»'.»,  4(5  L.  .!.  Ch.  537. 

(6)  Same  case,  688,  per  Hellish,  L.  J. 

(c)  JVo/v//  Brttttk  and  Mercantile  v.  London,  Liverpool  and  Gtobe,  ubi  supra. 

(d)  Scottish  Amicable  v.  Northern,  11  C.  S.  C.  (4th  series)  287,  12  Sc.  L.  R. 
189. 
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(1)  That  the  plaintiffs  had  no  right  of  action  against  the  insurers 
on  the  last  three  policies,  but  only  on  the  first  four. 

(2)  That  the  words  "same  property"  in  the  contribution  clause 
meant  the  same  proprietary  interest,  "  the  particular  security,  es- 
tate, or  interest,  which  the  insurance  was  to  protect,  and  no  other." 

(3)  That  the  first  mortgagees  had  insured  their  own  interest,  nnd 
that  no  subsequent  insurance  by  other  mortgagees  could  diminish 
that  interest. 

Per  Lord  McLaren.  Insurers  of  first  mortgagees  cannot  claim  contri- 
bution from  insurers  of  second  mortgagees,  if  ike  policies  cover  several  in- 
terests of  the  different  mortgages. — The  opinion  of  the  Lord  Ordinary, 
which  was  approved  by  the  Court  of  Session,  was  as  follows  (e)\ — 
"The  clause  of  contribution  can  have  no  other  object  or  purpose 
than  in  the  case  supposed  to  reduce  the  liability  of  the  subscribing 
companies  to  that  of  underwriters,  that  is,  a  liability  under  which 
the  assured  should  be  entitled  to  r<  cover  the  full  amount  of  his 
claim  in  payments  from  the  several  contributories,  but  should  not 
be  entitled  in  case  of  partial  loss  to  throw  the  loss  on  one  or  more 
contributories  to  the  exclusion  of  the  others.  My  interpretation  of 
the  clause  carries  out  this  object.  Under  the  defenders'  contention 
the  pursuers  would  not  recover  the  full  amount  of  their  claim,  be- 
cause their  view  involves  the  division  of  the  loss  into  seven  shares, 
of  which  the  pursuers  would  only  recover  four.  The  division  to 
be  applied  to  the  sum  assured  by  the  Northern  Company, 
if  the  contract  *is  a  fair  one,  must  be  the  ratio  of  the  ag-  [*  242] 
gregate  liability  of  the  contributories  to  the  actual  loss. 
The  defender's  proposal  is  to  increase  the  division  by  adding  to  it 
the  liability  of  persons  who  are  not  contributories.  It  is,  I  think, 
a  good  reason  for  rejecting  their  contribution,  that  it  would  enable 
insurance  companies  to  evade  fulfillment  of  their  obligations.  An- 
other reason  for  rejecting  it  is  that  under  it  the  right  of  the  assured 
would  be  liable  to  be  diminished  by  subsequent  acts  of  parties  not 
under  their  control.  In  the  present  case,  for  example,  it  is  said 
that  a  second  bondholder  [mortgagee],  by  effecting  his  insurance, 
has  diminished  the  claim  of  the  first  bondholder  to  a  proportionate 
extent.  A  third  reason  against  the  defenders'  contention  is  that  in 
the  case  of  a  total  loss  it  leads  to  the  result  that  the  indemnity  is 
to  be  shared  between  the  first  and  second  bondholders  in  propor- 
tion to  the  amount  of  their  insurance,  though  in  equity  the  first 
bondholder,  if  covered  by  insurance,  ought  to  recover  to  the  extent 
of  his  bond,  and  the  second  bondholder  ought  only  to  recover  the 
difference  between  that  sum  and  the  worth  of  the  property,  that 
difference  evidently  being  the  limit  of  his  insurable  interest."  And 
the  obligation  of  the  later  companies  is  to  indemnify  the  deferred 
creditor  should  he  suffer  from  the  consequences  of  a  fire;  and  if 
this  creditor  does  not  suffer  lo«s,  there  cannot  be  brought  against 
them  any  claim  for  indemnification  (e).  They  are  to  make  up  loss 

(e)  11  C.  S  C.  (4th  series)  290. 

(e)  Same  case,  294,  per  Lord  Craighill. 
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to  the  party  whom  they  have  assured;  they  are  under  no  obliga- 
tion to  idemnify  or  to  enter  into  arrangements  for  indemnifying  a 
preferred  creditor. 

The  plaintiffs  were  suing  for  what  was  theirs,  and  not  in  the  re- 
versioners'  interest. 

Scottish  Amicable  v.  Northern  Assurance  discussed. — The  case  turns 
on  what  was  meant  to  be  insured — the  property  itself  or  the  mort- 
gagee's interest  in  each  case.  If  the  former,  which  is  sup- 
[*  243]  ported  by  the  fact  *that  the  mortgagor  paid  the  premiums, 
contribution  would  seem  proper.  But,  on  the  other  hand, 
this  would  enable  the  mortgagor  to  diminish  the  first  mortgagee's 
security  under  the  first  policies ;  and  the  only  way  to  keep  up  his 
title  is  to  let  him  recover  on  the  policies,  which  are  his  security,  or 
else  to  reinstate,  or  thirdly,  to  give  the  insurers  paying  him  subro- 
gation against  the  mortgagor.  In  this  case  the  unhappy  mortgagor, 
by  providing  a  security  for  his  mortgagee,  would  be  simply  giving 
the  insurers  a  right  of  recourse  against  himself.  But  reinstate- 
ment would  be  the  true  solution,  since  thereby^- 

The  first  and  puisne  incumbrancers  would  have  their  security 
preserved. 

The  debtors  would  not  be  liable  to  subrogation. 

The  insurers  could  contribute  rateably  to  reinstatement  without 
possibility  of  claim  (/). 

In  the  case  under  discussion,  if,  after  satisfying  the  claims  of 
the  mortgagees  on  their  several  policies,  there  still  remained  a  bal- 
ance of  loss,  that  would  be  damage  to  the  mortgagors'  interest,  and 
quoad  that  all  the  companies  would  contribute,  that  being,  if  the 
Court  were  right,  the  only  interest  common  to  all  the  policies. 

The  Scotch  Courts  hold  that  the  assured  cannot  select  his 
debtor,  but  that  insurers  of  the  same  interest  may  make  their  right 
to  rateable  contribution  available  in  a  question  with  the  common 
creditor  (g).  In  England  the  assured  can  sue  which  insurer  he 
chooses,  but  contribution  may  be  obtained  by  means  of  Ord.  xvi. 
r.  48  of  the  Rules  of  the  Supreme  Court,  1883. 

Contribution  contrasted  with  subrogation. — Contribution  differs  from 
subrogation  in  several  respects.  In  the  first  place,  it  im- 
ps 244]  plies,  as  before  *mentioned,  more  than  one  contract  of 
assurance  each  of  which  undertakes  a  similar,  if  not  iden- 
tical, liability  in  respect  of  the  same  subject-matter  and  the  same 
interest  therein.  Secondly,  the  amount  of  the  insurances  must  ex- 
ceed the  value  of  the  property  or  the  damage  done  to  it.  When 
these  circumstances  exist,  the  insurers  by  contribution  distribute 
the  actual  loss  in  such  a  way  that  each  bears  his  proper  share. 

The  one  thing  which  contribution  has  in  common  with  subroga- 

(f)  See  Lord  Young's  opinion,  ibid.,  295,  in  which  he  takes  the  same  view  of 
insurance  on  buildings  as  did  .J:un<-s,  L.  J..  in  Rayner  v.  Preston,  18  Ch.  D.  1, 
60  L  J.  Ch.  47^,  44  L.  T.  787,  *9  W.  R.  547 

(<;)  11  C.  S.  C.  (4th  series),  at  p.  303,  per  Lord  Justice-Clerk  Moncreiff. 
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tion  is  to  reduce  the  indemnification  of  the  assured  within  the 
bounds  of  real  indemnity. 

For  subrogation  there  need  not  be  more  than  one  policy,  nor 
need  that  offer  complete  indemnity.  All  that  is  necessary  is  that 
there  should  be,  besides  the  insurer,  another  person  liable  to  the 
assured,  or  some  other  means  of  indemnity  open  to  the  assured 
other  than  and  besides  recourse  to  his  insurer.  In  such  a  case  the 
principle  of  subrogation  will  apply,  nnd  will  entitle  the  insurer, 
not,  as  in  contribution,  merely  to  a  rateable  reduction  of  the  in- 
demnity paid  by  him,  but  to  the  enforcement  of  the  assured's 
rights  against  others  to  the  full  extent  of  that  indemnity. 

Consignor  and  consignee. — If  the  consignee  takes  out  policies  on 
goods  held  by  him  in  trust  (in  the  mercantile  sense),  and  the  con- 
signors effect  policies,  each  on  his  own  goods  (h),  or  if  the  con- 
signee effect  policies  also  in  their  name,  this  will  be  a  case  for  con- 
tribution if  the  consignor's  policy  is  so  drawn  as  to  cover  the  mer- 
chandise and  not  merely  the  consignor's  interest  therein  (i). 

Policy  may  be  shown  not  to  be  a  contributing  one. — But  though  a 
policy  on  the  face  of  it  is  a  contributing  policy,  the  course  of  deal- 
ing may  be  given  in  evidence  to  show  that  it  was  not  so  in- 
tended when  the  *  policy  in  question  is  not  a  contract  be-  [*  245] 
tween  the  parties  to  the  action  (&).     In  some  cases  a  floating 
policy  has  been  held  not  liable  to  contribute  rateably  with  specific 
policies  covering  the  whole  amount  (Q,  and  in  others  it  has  been 
held  liable  (m). 

Condition  as  to  contribution. — The  condition  as  to  contribution 
usually  provides  that  the  insured  shall  not  be  entitled  to  recover 
from  the  company  any  greater  proportion  of  the  loss  or  damage 
than  the  amount  insured  bears  to  the  whole  sum  insured  on  the 
property,  whether  snch  insurance  be  by  specific  or  by  general  or 
floating  policies  and  without  reference  to  the  solvency  or  the  liabil- 
ity of  other  insurers  (n).  The  insurers  are  liable  in  the  same  ratio 
that  their  risks  bear  to  the  total  risk  (o). 

It  is  doubtful  whether  in  case  of  an  insurance  against  fire  on  goods, 
with  a  clause  stipulating  for  the  payment  of  only  a  rateable  pro- 
portion in  case  of  another  insurance,  if  the  assured  procures  another 
insurance  on  the  same  risk,  and  the  loss  is  less  than  the  whole 
amount  insured,  he  can  recover  the  whole  loss  from  the  first  in- 
surer, or  only  a  pro  rata  payment  from  each  (p). 

(h)  Waters  v.  Monarch,  5  E.  &  B  870,  25  L.  J.  Q.  B.  102,  26  L.  T.  217,  4  W. 
R.  245,  2  Jur.  N.  S.  375.  Home  Insurance  Co.  v.  Baltimore  Water  Co.,  93  U.  S. 
(3  Otto)  527,  541. 

(i)  Bobbins  v.  Fireman'1  s  Fund  Insurance  Co.,  16  Blatch.  (C.  Ct.  U.  S.)  122. 

Ik)  Lowell  Co.  v.  Safeguard  Fire,  88  N.  Y.  591  (1882). 

(/)  Fairchild  v.  Liverpool  and  London,  51  N.  Y.  65. 

(m)  Merrick  v.  Germania,  54  Penn.  277. 

(n)  Johnson  v.  North  British  and  Mercantile,  I  Holmes  (C.  Ct.  U.  S.)  117. 

(o)  Barnes  v.  Hartford  Co  ,  3  McCrary  (U.  S.  Circ.  Ct.)  226. 

(p)  Stacey  v.  Franklin  Fire,  2  Watts  &  Serg.  (Penn.)  506,  543. 
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[*  246]  *CHAPTER  XI. 

CONDITIONS  AS  TO  AVERAGE. 

Two  kinds. — Conditions  on  this  subject  are  obscure  and  little  un- 
derstood. They  take  two  forms — 

(1)  A  condition  declaring  the  property  insured  to  be  subject  to 
the  conditions  of  average. 

(2)  A  condition  declaring  that  if  any  other  subsisting  insurance 
or  insurances  effected  by  the  insured  or  any  other  person,  cover- 
ing any  property  by  the  policy  in  question  insured,  either  exclu- 
sively or  together  with  any  other  property  in  and  subject  to  the 
same  risk,  should  be  subject  to  the  conditions  of  average,  the  insur- 
ance on  such  property  under  the  policy  should  be  subject  to  the 
conditions  of  average  in  like  manner  (a). 

Condition.  Average. — The  aim  of  those  conditions  is  to  prevent 
under-insurance,  just  as  conditions  relating  to  contribution  seek  to 
obtain  the  benefit  for  each  insurer  of  another  insurance.  Each  par- 
ticular assured  being  bound  by  the  condition  of  his  particular  policy, 
it  results  that  where  several  insurances  have  been  made,  indirect 
compulsion  can  be  put  upon  persons  not  bound  to  a  particular  in- 
surer through  the  insurer  with  whom  they  have  contracted,  in  the 
interests  of  the  general  body  of  contributing  insurers. 

Proportion  payable. — The  conditions  of  average  are  as  follows : — If 

property  is  declared  subject  to  average,  and  the  property  covered  at 

the  time  of  fire  exceed  the  sum  insured  at  the  time  of  the 

[*  247]  fire,  the  assured  will  receive  on  his  ^insurance,  not  the  whole 

amount  of  the  loss  or  damage,  but  only  such  portion  thereof 

as  ascertained  by  a  rule-of-three  sum,  in  the  following  form : 

Value  of  property  covered:  insured  amount  :  :  damage  done: 
damage  payable. 

The  consequence  of  this  rule  is  to  make  the  assured  his  own  in- 
surer as  to  a  rateable  portion  of  the  loss,  determined  by  the  ratio 
between  the  value  of  the  goods  at  risk  at  the  date  of  the  fire  and 
the  amount  insured  thereon.  The  aim  of  the  condition  is  to  pro- 
vide full  insurance. 

Policy  subject  to  average  and  specific  pvlicy. — If  the  property  in- 
cluded in  a  policy  subject  to  average  is  covered  by  other  and  more 
specific  insurance,  which  applies  at  the  time  of  fire  only  to  part  of 
the  property  insured  by  the  first  policy  and  to  no  other  property, 
then  the  policy  subject  to  average  only  insures  the  propertv  as  to 
an  excess  above  the  specific  policies,  and  that  excess  will  bo,  if  need 
be,  subject  to  average. 

(a)  North  British  and  Mercantile  v.  London,  Liverpool  and  Globe,  5  Ch.  D. 
569,  45  L.  J.  Ch.  548,  46  do.  537,  39  L.  T.  N.  S.  629. 
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Specific  insurance. — By  specific  insurance  is  meant  a  policy  or 
policies  whereby  the  amount  injured  is  payable  irrespective  of  the 
value  of  the  property  within  the  risk  at  the  time  (6). 

*If  the  specific  insurances  cover  the  whole  property,  the  insurer, 
by  a  floating  policy,  will  not  ha  veto  contribute,  nor  will  the  average 
stipulations  bring  him  under  any  liability  (c). 

Buildings  and  furniture  separately  insured  in  same  policy. — In  an 
insurance  on  buildings  for  £2,000,  and  furniture  for  £2,000,  sepa- 
rately valued,  but  in  the  same  policy,  it  was  stipulated  that,  in 
case  of  any  other  insurance  thereon,  the  assured  should  not  recover 
on  this  policy  any  greater  proportion  of  the  loss  than  the  amount 
assured  by  the  insurer  should  bear  to  the  whole  amount  assured 
thereon.  A  second  insurance  was  taken  out  on  building 
and  furniture  generally  for  *£2,000,  and  in  this  case  the  [*  248] 
first  insurers  were  held  bound  to  pay  two-thirds  of  the  loss 
caused  by  a  fire,  and  not  permitted  to  contend  that  the  second  in- 
surance, being  on  buildings  and  furniture  equally,  must  operate  to 
its  full  extent  on  both  or  either  (d). 

k  Two-thirds  clause. — While  the  conditions  of  average  are  inserted 
to  ensure  full  insurance  on  fluctuating  amounts  of  goods,  and  to 
prevent  policy-holders  from  covering  by  their  policies  goods  in  ex- 
cess of  the  amount  insured  thereby,  a  similar  condition  is  inserted 
in  some,  especially  mutual  marine  policies,  and  in  Canada  and  the 
United  States  in  policies  on  houses,  &c.,in  the  shape  of  a  two-thirds 
clause,  which  works  like  the  average  condition,  as  will  presently  be 
seen,  and  under  which  the  amount  of  indemnity,  whatever  the  ac- 
tual amount  insured,  is  restricted  to  two-thirds  of  the  value  of  the 
subject-matter  at  the  time  of  the  fire.  In  such  a  case  the  value  of 
house  or  goods  may  fluctuate,  and  the  amount  recoverable  will 
never  be  the  actual  damage  done,  but  only  a  sum  not  exceeding 
two-thirds  the  cash  value  of  the  premises,  and  in  any  event  not 
exceeding  the  amount  on  which  premium  is  paid.  Thus  if  a 
building  were  insured  for  £1,500,  and  it  was  totally  destroyed  by 
fire,  being  at  the  time  worth  £1,800,  the  as-ured  would  under  such 
a  policy  recover,  not  £1,500,  but  £1,200  only  0). 

Application  of  two-thirds  clause  where  separate  insurance  of  separate 
properties. — Where  a  separate  insurance  is  effected  on  separate 
properties,  and  the  two-thirds  value  clause  applies,  the  insured  can 
recover  only  the  two-thirds  of  the  damage  done  to  the  particular 
property  injured,  and  not  two-thirds  of  the  whole  insurance  upon 
it.  Thus  if  a  house  and  furniture  were  insured  for  £1,500, 
the  house  at  £1,000  and  furniture  at  £500,  and  the*former  [*  249] 
were  wholly  destroyed,  the  amount  recoverable  would  not 

(6)  Bunyon  Fire  Ins.  2  and  144  et  seq. 

(c)  FaircUld  v.  Liverpool  and  London,  51  N.  Y.  65.     Per  control,  Merrick  v. 
Germania,  54  Perm.  277. 

(d)  Unitarian  Congregations    Western  Assurance  Co.,  26  U.  C.  (Q.  B)  175. 
(e}  Williamson  v.  Gore  District  Mutual,  20  U.  C.  (Q.  B.)  145.     See  Post  v. 

Hampshire  Mutual,  53  Mass  (12  Metcalfe)  555. 
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be  £1000,  two-thirds  of  £1500,  but  two-thirds  of  the  £1000,  that 
being  the  limit  of  indemnity  for  the  hou-e  (/). 

Different  subjects  insured  at  separate  amounts  in  same  policy. — 
Where  different  subjects  are  insured  at  separate  amounts  specified 
under  one  policy,  containing  a  clause  that  the  company  shall  be 
liable  to  pay  to  the  assured  two  thirds  of  all  such  loss  or  damage 
by  fire  as  shall  happen,  not  exceeding  the  aggregation  of  the 
amounts  insured,  and  amounting  to  no  more  on  any  one  of  the 
different  properties  than  two-thirds  of  the  value  of  each  at  the 
time  of  loss,  and  not  exceeding  on  each  the  sum  it  is  insured  for, 
the  policy  is  to  be  treated  as  a  separate  insurance  upon  each  sub- 
ject of  insurance,  and  the  company  is  liable  only  for  two-thirds  of 
the  loss  on  each  subject,  notwithstanding  that  the  loss  on  some 
subjects  is  less  than  the  amount  insured  thereon,  and  the  whole 
loss  less  than  the  whole  amount  insured  (g). 

Difference  of  average  in  marine  and  fire. — Average  in  fire  policies 
is  quite  a  different  thing  from  average  in  marine  policies.  In  the 
latter  it  means  a  rateable  contribution  to  the  damage  caused  to 
part  of  the  adventure  by  a  common  peril,  i.  e.,  the  whole  adven- 
ture is  dealt  with  in  solido,  and  any  loss  is  treated  as  lost  by  all,  to 
be  apportioned  among  the  co-adventurers  or  their  insurers,  if  any; 
whereas  the  conditions  of  average  in  fire  assurance  aim  at  lessen- 
ing the  indemnity  payable  to  the  assured. 

Average  clause  in  fire  policy. — The  average  clause  in  a  fire  policy 
works  in  the  same  way  as  the  rule  for  estimating  the  amount  of 
the  insurer's  liability  on  a  valued  sea  policy.  In  the  latter,  if  an 
adventure  be  valued,  the  insured  is  estopped  in  case  of  loss  from 

saying  that  the  value  exceeds  the  amount  in  the  policy. 
[*  250]      *And  if  he  has  a  partial  loss,  he  will  only  receive  an  in- 
demnity for  such  loss  calculated  by  the  following  propor- 
tion.    As  the  actual  value  is  to  the  actual  loss,  so  is  the  insured 
value  to  the  sum  recoverable. 

Thus,  if  a  ship  worth  £15,000  be  valued  at  £10,000,  and  suffer 
£5000  worth  of  damage,  not  that  sum,  but  £3333  6s.  Sd.  will  be  re- 
covered (h\ 

So  if  a  nre  policy  subject  to  average  the  policy  be  for  £10,000  on 
goods,  and  £15,000  worth  of  goods  be  within  the  risk  at  the  time 
of  the  fire,  the  assured  will  only  get  two-thirds  of  the  amount  of 
his  loss. 

Goods  in  lighters. — A  marine  average  loss  on  a  valued  policy 
would  be  adjusted  in  just  the  same  way.  And  the  same  principle 
is  applied  to  policies  on  goods  afloat  in  lighter  canal  boats,  &c.  (i). 
The  amount  at  risk  on  the  day  of  loss  in  all  the  owner's  boats  con- 

)  MlCuttoch  v.  Qvre  District  Mutual  Fire  Insurance  Co.,  82  U.  C.  (Q.  B.) 

King  v.  Prince  Edward  City  Co  ,  19  U.  C  (C.  P  )  134. 
)  Lewi*  v.  Rucker,  2  Burr.  1167,  1171,  per  Lord  Mansfield.     Irving  v.  Man- 
ning, 1  H.  L.  C.  287,  806,  2  C.  B.  784. 

(i)  Crowley  v.  Cohen,  8  B.  &  Ad.  478,  1  L.  J.  N.  S.  K.  B.  168. 
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taining  goods  covered  by  the  policy  is  taken  (&),  and  the  amount 
payable  for  damage  to  any  lighter  is  calculated  as  follows  : — As  the 
whole  value  of  goods  afloat  is  to  the  damage  done,  so  is  the  whole 
insurance  to  the  amount  payable. 

Thus  if  there  be  £10,000  of  goods  afloat,  and  the  policy  is  for 
£5000,  the  damage  done  being  £1000,  the  amount  payable  will  be 
£500. 

In  the  policies  against  land  risks  each  different  loss  must  be  de- 
clared separately  as  it  arises.  But  in  marine  policies  the  losses  of 
each  voyage  are  declared  at  the  end  of  the  voyage,  and  may  be 
lumped  together  (7). 

(k)  Joyce  v,  Kennard,  L.  R.  7  Q.  B.  78,  41  L.  J.  Q.  B.  17,  25  L.  T.  N.  S.  932, 
20  W.  R.  233.  See  also  Buchanan  v.  Liverpool,  London  and  Globe  Co..  21  Sc. 
L.  R.  696. 

(1)  Stewart  v.  Merchants1  Marine  Co.,  16  Q.  B.  D.  619,  55  L  J.  Q  B.  81.  53 
L.T.  892,  34  W.  R.  208. 
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*252  THE   LAWS  OF  INSURANCE. 


[*2ol]  *  CHAPTER  XII. 

REINSTATEMENT. 

Option  to  reinstate.  Effect  of. — The  position  of  insurers  under  a 
contract  of  insurance  containing  an  option  to  reinstate  has  been 
well  laid  down  as  follows  : — 

The  insurers,  in  case  of  liability  arising  against  them  on  their 
contract,  had  an  option  as  to  the  manner  in  which  they  would  dis- 
charge their  liability.  One  mode  looked  to  the  compensation  of 
the  insured  by  the  payment  of  damages  for  his  loss,  the  other  to 
the  restoration  of  the  subject  of  insurance  to  its  former  condition. 
It  could  not  have  been  contemplated  by  the  parties  that  both  meth- 
ods of  performance  were  to  be  pursued.  The  selection  by  the  in- 
surers of  one  of  those  alternatives  necessarily  constituted  an  aban- 
donment of  the  other  (a).  The  election  of  the  privilege  of  restora- 
tion involves  the  rejection,  not  only  of  the  right  to  discharge  its 
liability  by  the  payment  of  damages  to  the  insured,  but  also  those 
provisions  of  the  contract  having  reference  to  that  method,  of  per- 
formance. From  the  time  of  such  election  the  contract  between 
the  parties  becomes  an  undertaking  on  the  part  of  the  defendant 
to  build  or  repair  the  subject  insured,  and  to  restore  it  to  its  former 
condition,  and  the  measure  of  damages  for  a  breach  of  the  substi- 
tuted contract  does  not  necessarily  depend  on  the  amount  of  dam- 
age inflicted  by  the  peril  insured  against  (6). 
[*  252]  If,  therefore,  the  insurers  elect  to  reinstate  and  their  *re- 
instatement  is  not  satisfactory,  they  cannot,  it  seems,  plead 
refusal  by  the  assured  to  arbitrate  as  an  answer  to  a  claim  for  dam- 
ages in  respect  of  improper  reinstatement  (c). 

Reinstatement.  14  Geo.  III.  c.  78,  s.  88.— By  the  old  Metropolitan 
Building  Act  (cT)  it  is  provided  that  insurers  may,  "  upon  the  re- 
quest of  any  person  or  persons  interested  in  or  entitled  unto  any 
house  or  houses,  or  other  buildings,  which  may  thereafter  be  burnt 
down,  demolished,  or  damaged  by  fire,  or  upon  any  grounds  of  sus- 
picion that  the  owner  or  owners,  occupier  or  occupiers,  or  other 
person  or  persons  who  shall  have  insured  such  house  or  houses  or 
other  buildings,  have  been  guilt?  of  fraud,  or  of  wilfully  setting 
their  house  or  houses  or  other  buildings  on  fire,  to  cause  the  insur- 

(a)  Times  Co.  v.  Hawke,  1  F.  &  F.  406,  28  L.  J.  Ex.  317. 
(6)   Wi/nkoop  v.  Niagara  Fire,  43  Am.  Rep.  686,  91  N.  Y.478,  and  cases  there 
cited.     Morell  v.  Irving  Fire,  83  N.  Y.  429. 
(c)  Wynkoop  v.  Niaqara  Fire,  supra. 
(J)  14  Geo.  III.  c.  78. 
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ance-money  to  be  laid  out  and  expended,  as  far  as  the  same  will 
go,  towards  rebuilding,  reinstating,  or  repairing  such  house  or 
houses,  or  other  buildings  so  burnt  down,  demolished,  or  damaged 
by  fire,  unless  the  party  or  parties  claiming  such  insurance-money 
shall  within  sixty  days'next  after  his,  her,  or  their  claim  is  adjusted, 
give  a  sufficient  security  to  the  insurers  that  the  insurance-money 
shall  be  laid  out  and  expended  as  aforesaid,  or  unless  the  said  in- 
surance-money shall  in  that  time  be  settled  and  disposed  of  to  and 
amongst  all  the  contending  parties,  to  the  satisfaction  and  appro- 
bation of  the  insurers." 

Building  insured  in  specie. — A  building  is  insured  as  a  building. 
It  is  not  merely  the  material  that  is  insured,  but  the  beneficial  in- 
terest of  the  assured  therein  (e),  and  therefore,  to  prove  a  total  loss, 
absolute  destruction  of  the  material  need  not  be  proved.  It  is  enough 
to  show  that  the  building  has  lost  its  identity  and  specific 
character  (/).  *This  is  in  accordance  with  the  rule  laid  [*  253] 
down  by  the  Courts  as  to  marine  insurance  (#). 

Scope  ofs.  83. — It  was  for  long  thought  that  this  section  applied 
only  to  property  within  the  bills  of  mortality,  but  in  1864  the  Lord 
Chancellor,  Westbury  (h\  held  that  it  was  of  general  and  merely  of 
local  application.  It  was  at  the  same  time  decided  that  the  power 
of  reinstatement  under  the  Act  applied  only  to  houses  and  build- 
ings, and  such  fixtures  as  would  pass  by  the  conveyance,  and  there- 
fore not  to  trade  fixtures  removable  by  the  tenant.  The  right  of  re- 
instatement in  any  case  only  exists  by  statute  or  special  contract, 
and  in  no  way  forms  part  of  the  common  law  of  insurance  (i).  The 
whole  of  the  Metropolitan  Building  Act,  except  ss.  83,  86,  is  re- 
pealed by  subsequent  statutes  (&). 

Under  the  statute  the  insurer  is  authorized  and  required  to  rein- 
state in  all  cases  of  suspicion  that  the  assured  has  been  guilty  of 
fraud. 

Insurer's  obligation  to  reinstate. — Further  on  the  application  of  any 
person  interested  (I)  in  the  property,  the  insurer  must  reinstate, 
unless  the  parties  interested  come  to  terms.  Any  one  having  any 
right  or  interest  to  or  in  the  premises  (m)  can  thus,  if  he  has  notice 
of  an  insurance,  stop  the  proceeds  thereof,  and  insist  on  their  being 
applied  to  the  restoration  of  the  premises  in  respect  of  which  they 
have  been  received.  It  was  probably  intended  by  this  Act  to  pre- 

(e)  Castellain  v.  Preston,  11  Q.  B.  D.  380  at  397,  per  Bowen,  L.  J.,  52  L.  J. 
Q.  B.  366,  49  L.  T.  N.  S.  29,  31  W.  R.  557. 

(/)  Hack  v.  Globe  Insurance  Co.,  127  Mass.  306,  34  Am.  Rep.  376.  Williams 
v.  Hartford  Co.,  35  Am.  Rep.  77. 

(g)  Insurance  Co.  v.  Fog  arty,  19  Wall.  (U.  S.)  644.  Hugg  v.  Augusta  Insur- 
ance Co.,  7  How.  (U.  S.)  565  ;  and  see  Roux  v.  Salvador,  3  Bing.  N.  C.  266. 

(h)  Ex  parte  Goreley,  4  De  G.  J.  &  S.  477,  34  L.  J.  Bkcy.  1,  13  W.  R.  60,  11 
L.  T.  N,  S.  319,  5  N.  R  22,  10  Jur.  N.  S.  1085. 

(i)  See  Wallace  v.  Insurance  Co.,  4  Louis.  0.  S.  289. 

{&)  7  &  8  Viet.  c.  84  ;  18  &  19  Viet.  c.  122. 

(l\  Paris  v.  Gilham  (1813),.  Cooper  56,  per  Grant,  M.  R. 

(m)  See  Ex  parte  Gorley,  supra.     Vernon  v.  Smith,  5  B.  &  Aid.  1. 
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vent  landlords  who  had  insured  from  receiving  the  whole  proceeds 
of  the  property  and  then  insisting  on  their  rent,  or  tenant-* 
[*  254]  from  insuring  *the  freehold  value  and  by  receipt  thereof  ex- 
ercising a  kind  of  power  of  sale  of  premises  in  which  they 
had  but  a  limited  interest  («). 

In  Rayner  v  Preston  (o)  James,  L.  J.,  expressed  his  opinion  that 
tin-  i- fleet  of  this  Act  was  to  make  the  insurance  on  the  property 
on  behalf  of  all  interested ;  and  he  said  that  he  had  never  known 
any  question  raised  as  to  the  interest  of  the  tenant.  But  in  Castel- 
lain  v.  Preston  (p)  Bowen,  L.  J.,  emphatically  dissents  from  tins 
view. 

Notice  to  reinstate. — If  the  notice  to  reinstate  is  not  given  to  the  in- 
surance company  before  the  money  is  paid  over,  it  comes  too  late, 
and  the  money  cannot  be  followed  by  the  person  giving  such  notice 
(q),  unless  he  is  a  mortgagee  (r),  nor  can  he  make  any  claim  on  the 
insurers  in  such  a  case. 

If  the  insurers  are  given  notice  and  will  not  reinstate,  the  remedy 
is  by  mandamus  (s).  The  remedy  is  open,  not  only  to  the  landlord 
as  in  the  case  below,  but  to  every  person  interested. 

Reinstatement  without  notice. — The  insurers  can  reinstate  on  their 

own  account  independently  of  quarrels  between  persons  interested 

in  the  property.     And  our  Courts  would  probably,  as  in  Scotland 

(Oi  refuse  an  injunction  to  restrain  the  insurers  from  reinstating  in 

such  a  case;  for  "the  duty  of  the  insurance  company  to 

[*  255]  see  the  money  so  laid  out  *is  twofold — first,  in  the  interest 

of  the  public  to  prevent  fraud ;  and  secondly,  in  their  own 

interest,  because  no  more  ought  to  be  laid  out  than  was  sufficient 

to  erect  buildings  of  the  former  character  and  description  (<). 

Interpleader  by  insurer. — It  was  held  that  the  insurance  company 
could  interplead  in  a  case  where  the  landlord  brought  an  action 
against  them  on  the  policy,  and  the  tenant  required  them  to  re-in- 
state (u). 

Insurer  not  bound  to  pay  landlord  who  reinstates. — A  landlord  can 
not,  urfder  14  Geo.  III.  c.  78,  s.  83,  rebuild  .his  houses  and  then  re- 

(n)  See  Castellain  v.  Preston,  11  Q.  B.  D.  T80,  53  L.  J.  Q.  B.  366,  49  L.  T.  N. 
S  29,  31  W.  R.  557,  and  Niblo  v.  North  America  Insurance.  1  Sandford  (N.  Y. 
Ch.)  561. 

(o)  Rayner  v.  Preston,  18  Ch.  D.  15,  50  L  J.  Ch  472,  44  L.  T.  N.  S.  87,  29 
W.  R.  547. 

(p)  11  Q.  B.  D.  399. 

(a)  Edwards  v.  West,  7  Ch.  D.  858,  47  L.  J.  Ch.  463,  26  W.  R  507.  Leeds 
v.  Chei'tham,  1  Sim.  146.  Lees  v.  Whiteley,  2  Eq.  143,  35  L.  J.  Ch.  412,  14  L, 
T.  N.  8.  472. 

(r)  Conveyancing  Act,  1881. 

(*)  ,SY/,,/,soy,  v.  Sr,,f/i,h  rnion,  8  L.  T.  N.  S.  112,  32  L.  J.  Ch.  329,  1  H.  A  M. 
618,  11  W.  R.  469,  9  Jur.  N.  S.  711,  1  N.  R  637.  Reynard  v.  Arnold,  9  Ch. 
App  386. 

(0  Bissett  v.  Royal  Exchange.  1  C.  S.  C.  (1st  series)  .175. 

(t)  Minps'.n  v  Scottish  Union,  1  H.  &  M.  618,  32  L.  J.  Ch.  329,  8  L.  T.  N.  S. 
112.11  W.H  459. 

(u)  Pari*  v.  Gilham,  Cooper  Ch.  Ca.  (1813)  66. 


REINSTATEMENT.  *  256 

quire  the  insurance  company  to  pay  for  tbtm.  Nor  can  a  tenant 
who  has  covenanted  to  insure,  and  has  mortgaged  his  interest,  re- 
build and  then  cla;.m  the  policy-moneys  in  reduction  of  the  cost  of 
rebuilding  as  against  such  mortgagee  (x). 

Condition  in  policy  as  to  reinstating. — Notwithstanding  the  A<"'t, 
fire  policies  usually,  if  not  invariably,  contain  a  condition  as  to  re- 
instatement, giving  the  insurers  an  option  to  reinstate  if  they  eo 
think  fit.  This  condition,  as  usually  drawn,  is  not,  we  think, 
merely  declaratory  of  the  power  possessed  by  the  insurers,  under 
s.  83,  to  reinstate  under  circumstances  of  suspicion,  but  enlarges 
their  power,  and  enables  them  to  reinstate  when  in  their  discretion 
they  think  proper.  The  reservation  of  this  option  is  as  old  as  the 
case  of  Sadlers  Company  v.  Badcock  (y). 

When  and  how  insurers  must  reinstate. — If  the  insurers  do  not  re- 
build within  a  reasonable  time  after  signifying  their  election  to  re- 
instate, they  may  be  sued  on  the  policy  (z). 

If  the  insurer  undertakes  to   reinstate,  he  must  either 
make  the  new  buildings  as  good  as  the  old,  or  ^expend  all  [*  256] 
the  policy-moneys  in  a  proper  manner  on  the  rebuilding 
(a).     If  he  fails  in  this,  he  is  liable  to  an  action  by  the  assured  for 
the  defective  quality  of  the  work,  and  must  compensate  him  for  it, 
but  not  to  an   injunction   restraining  him  from  rebuilding  im- 
properly (6). 

Reinstatement  where  total  or  partial  loss,  and  where  things  cannot  be 
replaced  in  statu  quo. — Where  a  fire  policy  contains  a  clause  that 
the  company  may  reinstate  damaged  or  restored  property,  the 
company  may,  if  the  property  is  destroyed,  replace  the  things  by 
others  which  are  as  good.  If  the  goods  insured  are  not  destroyed, 
but  only  damaged,  the  company  may  restore  them  to  the  place  and 
condition  they  were  in  before  the  fire,  and  if  the  clause  says  noth- 
ing about  locality,  and  the  things  insured  cannot  be  put  back 
where  they  were  before  the  fire,  the  assured  may  require  the  com- 
pany to  reinstate  within  a  reasonable  distance  of  the  former  lo- 
cality (c). 

In  Alchorn  v.  Savile  (d),  a  case  in  which  the  provisions  of  the 
Building  Act  made  it  impossible  to  rebuild  the  house  as  it  was  be- 
fore the  fire  (e),  it  was  held  that  the  company  might  be  sued  for 

(x]  Simpson  v.  Scottish  Union,  ubi  supra.  Gordon  v.  Ingram,  23  L.  J.  Ch. 
478. 

(y)  2  Atkyns  554. 

(*)  Home  Mutual  v.  Garfield,  14  Am.  Rep.  27,  60  Illinois  124. 

(a)  Parker  v.  Eagle,  75  Mass.  (9  Gray)  152.  Cf.  Insurance  Co.  v.  Hope,  58 
Illinois  75,  11  Am.  Rep.  48,  and  ( in  Scotland  )  Sutherland  v.  Sun  Fire,  24  Scot. 
Jur.  440,  14C/S.  C.  (2nd  series)  775. 

(6)  Home  Insurance  v.  Thompson,  1  U.  C.  (Err.  &  App.)  247. 

(c)  Anderson  v.  Commercial  Union  Assurance.  55  L  J.'Q.  B.  146,  34  W.  R. 
189.     N.  S.  W.  Bank  v  Royal  Ins.  Co.,  2  N.  Z.  (Sup.  Ct.)  337. 

(d)  4  L.  J.  0.  S.  Ch.  47.     Reported  also  G  Moore  C.  P.  202  note. 

(e)  See  also  Brown  v.  Royal,  1  E.  &  E.  8'>3,  33  L  T.  134   7  W.  R.  479,  28  L. 
J.  Q.  B.  275,  5  Jur.  N.  S.  1255.     Hall  v.  Wright,  E.  B.  &  E.  746.     Pollock  ou 
contracts,  376  (3rd  ed.). 
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compensation  for  the  injury  sustained  by  reason  of  the  inferior 
value  of  the  premises  erected  by  the  company.  In  that  case,  the 
Vice-Chancellor,  said :  "  The  insurance  company  acted  under  a 
mistake  when,  instead  of  paying  the  sum  insured,  they  elected  to 
rebuild  the  premises.  Insurers  must  put  property  in  statu  quo,  or  pay. 
They  could  not  place  their  property  in  the  same  situation  as  that 
in  which  it  was  before  the  fire.  The  Building  Act  pre- 
[*  257]  vented  them  doing  so.  In  truth,  therefore,  they  *had  no 
option:  they  ought  to  have  paid  the  money"  (/).  In 
America  election  to  rebuild  is  held  to  amount  to  a  contract  to  re- 
build (.(7),  C). 

If  the  insurers  do  not  reinstate  properly,  the  assured  is  not  bound 
to  accept  the  building.  They  cannot  put  up  what  they  like  in  lieu 
of  the  building  destroyed,  but  must  put  it  up  as  it  was  before  (A). 

Fire  during  reinstatement. — If  they  do  elect  to  reinstate,  and  a  fire 
occurs  during  reinstatement,  it  would  seem  that  the  company  are 
their  own  insurers  till  the  reinstatement  is  complete,  and  must 
commence  reinstating  de  novo,  and  cannot  charge  the  assured  with 
the  cost  of  the  second  fire  (i).  And  even  if  this  were  not  so,  in 
cases  of  partial  destruction  the  insurers  would  still  be  liable  for  the 
balance  of  the  amount  insured  and  not  expended  in  reinstatement. 

Assured  cant  rebuild  and  claim  against  company. — If  the  insurers 
do  elect  to  reinstate,  the  assured  cannot  refuse  to  let  them  do  so 
and  rebuild  himself,  and  claim  against  them  (j).  They  have  the 
right  so  to  elect  under  the  statute  or  policy,  or  both.  This  applies 
equally  to  insurance  on  chattels  (&). 

Allowance  new  for  old. — In  America  no  allowance  new  for  old  is 
permitted.  In  Ireland  the  contrary  seems  to  have  been  decided  (/). 

Agreement  between  landlord  and  tenant  as  to  rebuilding. — If  a  land- 
lord effect  an  insurance,  and  there  is  a  collateral  agreement  between 
him  and  the  tenant  that  he  shall  apply  the  insurance-money  in  re- 
building the  premises,  such  an  agreement  will  be  good  without  any 
new  consideration  on  the  tenant's  part  beyond  his  accept- 
[*  258]  ance  of  the  lease,  and  probably  without  being  *put  into 

(/)  See  Brady  v.  North-Westem  Insurance  Co.,  11  Mich.  425. 

(g)  Mnrell  v.  Irving  Insurance  Co.,  33  N.  Y.  429.  See  also  Ryder  v.  Com- 
monwealth, 52  Barb.  (N.  Y.)  447.  Times  Co.  v.  Hawke,  1  F.  &  F.  406,  28  L  J. 
817. 

(A)  Alleyn  v.  La  Compagnie  de  Quebec,  11  Lr.  Can.  Rep.  394. 

(i)  Smith  v.  Colonial,  6  Victoria  L.  R.  200. 

(j)  Seals  v.  Home  Insurance  Co  ,  36  N.  Y.  622. 

(k)  Anderson  v.  Commercial  Union,  65  L.  J.  Q.  B.  146,  34  W.  R.  189. 

(I)  Brinley  v.  National,  52  Mass.  (11  Met.  195.  Vance  v.  Foster,  1  Ir.  Circ. 
Rep.  47-51. 

(*)  Company  elected  to  repair  partial  loss  to  frame  building,  after  election  city 
ordinance  prohibited  erection  of  frame  buildings,  so  to  repair  company  would 
have  been  obliged  to  use  more  expensive  materials.  Held,  there  was  no  excuse 
for  not  repairing,  and  the  owner  being  obliged  himself  to  repair  with  brick,  could 
recover  the  cost  together  with  damages  for  delay,  including  the  rental  value. 
Philada.  Fire.  Assn.  v.  Itosenthal,  108  Pa.  St.  474. 
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writing  (I),  and  the  landlord  would  thereby  be  under  an  obligation 
to  apply  the*  proceeds  of  the  said  policy  towards  reinstatement. 

Election  to  reinstate. — The  effect  of  an  election  to  reinstate  is  to 
make  a  contract  to  reinstate,  and  to  put  the  insurer  into  the  same 
position  as  if  he  had  originally  contracted  to  do  so.  If  reinstating 
is  at  the  time  of  election  lawful  and  possible,  but  subsequently 
becomes  impossible,  the  insurers  will  be  liable  in  damages  as  for 
breach  of  a  contract  to  reinstate  (m). 

Order  by  assured  on  insurers  to  pay  third  person. — Acceptance  by 
the  insurer  of  an  order  by  the  assured  to  pay  the  loss,  if  any,  to  a 
third  person  will  not  affect  the  right  statutory  or  contractual  of  the 
insurer  to  reinstate,  such  order  operating  merely  as  an  assignment 
of  the  claims  of  the  assured  under  the  contract  (n). 

Election. — But  if  the  insurers  once  agree  to  pay,  their  election  to 
reinstate  is  gone,  and  they  will  not  subsequently  be  allowed  to  ex- 
ercise it  (o). 

(I)  Pollock  Contracts  380  (3rd  ed.). 

(m)  Brown  v.  Royal  Insurance  Co.,  above  cited,  Erie,  J  ,  dissenting. 

(n)  Tolman  v.  Manufacturers'1  Insurance,  55  Mass.  (1  Gush.)  73. 

(o)  Scottish  Amicable  Association  v  Northern  Assurance,  21  Sc  L.  R.  189, 
11  C.  S.  C.  (4th  series)  287-  And  see  N.  £.  W.  Bank  v«  Royal  Ins.  Co.,  2  N. 
Z.  (Sup  Ct  )  337. 
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[*  259]  ^CHAPTER  XIII. 

RE-INSURANCE. 

Insurer  has  sufficient  insterest  to  re-insure. — A  contract  to  insure  (a) 
gives  the  insurer  an  insurable  interest  which  will  support  a  re-insur- 
ance (6)  to  the  full  amount  of  his  liability  on  the  original  policy. 
French  authorities  hold  that  his  interest  is  less  than  that  of  the 
assured  by  the  amount  which  he  has  received  in  premium,  since 
that,  having  been  received,  is  not  at  risk  (c).  But  the  real  question 
is  not  what  has  been  received,  but  what  may  have  to  be  paid.  If 
the  assured  has  no  insurable  interest  his  insurer  has  none  to  re-in- 
sure (d). 

Nature  of  re-insurance. — Re-insurance  is  only  a  modification  of 
the  contract  of  insurance,  and  such  as  is  within  the  powers  of  a  com- 
pany authorized  to  make  contracts  of  insurance.  It  is,  in  fact,  in- 
surance by  the  first  insurer  of  his  interest  in  the  risk  created  by  his 
contract  to  insure  (e).  Like  the  original  contract,  it  insures  the 
goods,  buildings,  or  lives  first  insured,  though  the  interest  in  the 
two  insurances  differs  (/).  Where  a  form  of  insurance  is  ultra 
vires,  the  same  applies  to  that  form  of  re-insurance  (g) ;  and  it  may 
therefore  be  doubted  where  a  corporation  not  authorized  to  take 
marine  risks  could  re-insure  a  marine  risk  against  fire  (h). 
[*  260]  ^Company  being  wound  up  unable  to  re-insure. — A  com- 
pany for  whose  winding  up  an  order  has  been  made  cannot 
effect  any  more  policies,  whether  of  insurance  or  re-insurance.  In 
such  a  case  re-insurers  by  any  policy  would  probably  not  be  bound 
to  do  more  than  return  the  premiums,  if  any,  paid  to  them  (A). 

Assured  not  privy  to  re-insurance. — The  contract  being  between  the 
re-insured  and  the  reinsurer,  the  assured  has  nothing  to  do  with  it 
except  so  far  as  it  guarantees  him  against  default  by  his  own  in- 

(a)  Mackenzie  v.  Whitworth,  45  L.  J.  Ex.  233,  L.  R.  1  Ex.  D.  36,  33  L.  T.  N 
S.  655,  24  W.  R.  287. 

(6)  New  York  Bowery  v.  New  York  Fire,  17  Wend.  (N.  Y.)  359.  Mutual 
Safety  Co.  v.  Hone,  2  N.  Y.  (Comstock)  235. 

(c)  Pothier,  par  Dupin,  vol.  4,  p.  450  (1835  ed.). 

(a)  Colonial  Insurance  Co.  v.  Adelaide  Marine  Co.,  12  App.  Cas.  135. 

(e)  Uzielli  v.  Boston  Insurance  Co.,  15  Q.  B.  D.  17. 

(/)  New  York  Bowery  v.  New  York  Fire,  17  Wend.  (N.  Y.)  359.  Crowley  v. 
Cohen,  3  B.  &  Ad.  488,  per  Patteson,  J. 

(a)  Same  case.  1  L.  J.  N.  S.  K.  B.  158. 

(A)  Imperial  Marine  v.  Fire  Insurance  Corporation,  4  C.  P.  D.  1G6,  48  L.  J. 
C.  P.  424,  40  L.  T.  N.  8.  166,  27  W.  R.  680. 

(A)  Carrington  v.  Commercial  Fire,  14  N.  Y.  Sup.  Ct.  (1  Bosw.)  162. 
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surer  (the  re-insured),  and  he  cannot  sue  on  it  (i).1  But  thu  re-in- 
surer's liability  would  be  discharged  by  payment  to  the  assured  of 
the  amount  of  his  loss.  In  America  liability  of  re-insurer  not  affected 
by  insolvency  of  re-insured. — And  in  America,  but  not  it  seems  in 
England,  the  financial  condition  of  the  re- insured  is  not  to  be  taken 
into  account  in  the  computation  of  the  amount  to  be  paid  on  a  pol- 
icy of  re-insurance,  nor  is  insolvency  of  the  re-insured  any  defence 
to  an  action  thereon  (&).  Unless  provided  for. — But  special  exc*  p- 
tion  may  be  made,  excluding  this  rule  (I).  And  the  words,  "  to  pay 
as  may  be  paid  thereon,"  would  seem  to  exclude  liability  in  case 
the  re-insured  is  insolvent.  The  result  of  the  American  view  is 
to  make  a  policy  of  re-insurance  in  the  absence  of  special  stipula- 
tion a  guarantee  of  the  solvency  of  the  insurer  in  favour  of  the 
assured,  who,  ex  hypothesi,  is  not  privy  to  it. 

English  view  of  re-insurance  is  indemnity. — In  England,  however,  a 
policy  of  re-insurance  on  a  life  is  essentially  a  contract  of  indem- 
nity, even  independently  of  any  terms  contained  therein  or  in- 
dorsed thereon.  Consequently  nothing  is  payable  to  the  re-insured 
company  until  proof  be  given  by  it  that  the  sum  originally  insured 
has  actually  been  paid  (m). 

Assured  has  no  lien  on  re-insuring  policy. — The  person  in- 
sured under  the  original  policy  cannot  *claim  any  lien  on  [*  261] 
the  re-insuring  policy,  and  if  the  re-insured  company  be- 
comes insolvent,  the  amount  of  the  re-insuring  policy,  if  paid,  must 
go  in  with  its  other  assets,  and  the  original  policy-holder  can  only 
get  a  dividend  if  those  available  for  the  purpose  of  his  policy  are 
deficient  (n). 

What  undertaken  by  re-insurer. — A  policy  of  re-insurance  is  an 
agreement  by  way  of  complete  or  partial  indemnity  to  the  insurer 
on  the  original  policy  (o).  It  presupposes  an  insurance  effected,  and 
the  liability  of  the  re-insurer  is  contingent  on  the  liability  of  the  in- 
surer, as  re-insurance  is  really  a  contract  to  shift  liability,  and  its 
subject  is  the  risk  incurred  by  the  re-insured  (p). 

It  is  not  necessary  for  a  re-insurer  to  take  the  whole  risk,  or  the 
whole  amount  at  risk.  Thus  a  marine  insurer  against  all  perils  of 

(0  Ibid. 

(k)  Cashau  v.  North- Western  Insurance  Co.,  5  Bissell  (C.  Ct.  T.  U.  S.)  476. 

(Z)  1  Emerigon,  par  Boulay-Paty,  ch.  8,  s.  14. 

(m)  Re  Athenceum  Life,  Ex  parte  Prince  of  Wales  Assurance  Co.,  1  Johns. 
633,  28  L.  J.  Ch.  335,  32  L.  T.  195,  7  W.  R.  137,  5  Jur.  N.  S.  383. 

(n)  Carrington  v.  Commercial  Fire,  14  N.  Y.  Sup.  Ct.  (1  Bosw.)  152. 

(o)  Joyce  v  Realm  Co.,  L.  R.  7  Q.  B.  580,  586,  per  Lush,  J.  Insurance  Co. 
v.  Insurance  Co.,  43  Am.  Rep.  413.  Uzielii  v.  Boston  Co.,  15  Q  B.  D.  11. 

(p)  Mutual  Safety  v.  Hone,  2  N.  Y.  (Comstock)  235. 

1  The  A.  company  sold  out  its  business  to  the  B.  company.  In  consideration 
thereof  the  B  re-insured  the  A  company's  risks,  and  agree  to  pay,  satisfy  and  dis- 
charge the  losses.  Held  that  this  was  more  than  a  mere  re-insurance,  and  that 
there  was  sufficient  privity  between  a  policy-holder  and  the  B  company  to  enable 
the*former  to  maintain  an  action  against  the  latter  for  a  loss.  Johannes  v.  Phenix 
Ins.  Co.,  66  Wis.  50  S.  C.  57  Amer.  Rep.  249. 
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the  sea  can  re-insure  against  lire  only  ((/),  and  keep  the  rest  of  the 
risk  on  his  own  shoulders, 

Proportion  payable  by  re-insurer  of  one  of  several  concurrent  or  suc- 
cessive policies. — When  insurers  grant  two  policies  on  the  same  pro- 
perty, the  total  amount  of  them  being  greater  than  the  value  of  the 
property  insured,  and  subsequently  they  re-insure  on  one  of  such 
policies  only,  the  amount  of  the  re-insurer's  liability  will  depend  on 
whether  the  insurers'  policies  are  concurrent  or  successive  (r).  If 
the  insurances  are  concurrent,  the  re-insurer  will  have  to  pay  such 
proportion  of  the  whole  loss  as  is  equal  to  the  proportion  which  the 
re-insurer's  policy  bears  to  the  whole  sum  insured.  Thus  if  goods 
of  the  value  of  £1200  are  insured  to  the  amount  of  £1500  by  two 
policies  for  £1000  and  £500  respectively,  and  the  latter  policy 
[*  262]  only  is  re-insured,  the  re-insurer  will  have  to  pay  £400.  *lf, 
however,  the  insurances  are  successive,  and  the  second  policy 
is  re-insured,  the  re-insurer  will  have  to  (so  far  ns  the  sum  re-in- 
sured suffices)  the  amount  remaining  of  the  loss  after  thefirst  policy 
has  been  fully  applied  in  satisfying  it.  E.  g.,  if  goods  of  the  value 
of  £1200  are  insured  by  two  policies  successively  for  £1000  and 
£500,  and  the  latter  policy  only  is  re-insured,  after  the  appropria- 
tion of  the  policy  first  applicable,  viz.,  the  £1000  policy,  there  will 
only  remain  £200  to  be  paid  by  the  re-insurer  in  respect  of  the  £500 
policy. 

Effect  of  condition  "  to  pay  as  may  be  paid." — A  re-insurance  subject 
to  all  clauses  and  conditions  in  the  original  policy  and  to  pay  as 
may  be  paid  thereon,  attaches  when  the  original  policy  attaches 
(s).  In  such  a  policy  payment  would  seem  at  first  sight  a  condi- 
tion precedent  to  the  right  of  suit  thereon.  But  the  true  construc- 
tion has  been  held  in  America  to  be,  that  it  is  meant  to  make  the 
re-insurer's  liability  co-extensive  with  the  liability,  and  not  with 
the  ability  to  pay,  of  the  insurers,  and  that  the  re-insuring  company 
is  to  have  the  benefit  of  any  deduction  by  reason  of  other  insurance 
or  salvage  that  the  original  company  would  have  (Q. 

Condition  to  pay  pro  rota. — A  condition  to  pay  pro  rata  at  and  in 
the  same  time  and  manner  as  the  re-insured,  cannot  amount  to  a 
provision  that  if  Ihe  re-insured  is  insolvent  the  re-insurer  is  only  to 
pay  the  amount  of  the  dividend  on  the  particular  insurance  avail- 
able from  the  assets  of  the  re-insured.  The  condition  only  means 
that  the  re-insurer  shall  only  pay  at  and  in  the  same  time  and  man- 
ner as  the  re-insured  shall  pay  or  be  bound  to  pay,  and  that  the  re- 
insurer shall  have  all  the  advantages  of  the  time  and  manner  of 
payment  in  the  first  policy  (u). 

(q)  Imperial  Marine  v.  Fire  Insurance  Corporation.  4  C.  P.  D.  166.  48  L.  J. 
C.  P.  424,  40  L  T.  N.  S.  166,  24  W.  11.  680. 

(r)  Union  Marine  Co.  v.  Martin,  35  L.  J.  C.  P.  181. 

(*)  Joyce  v.  Realm  Co.,  L.  R.  7  Q.  B.  580. 

(0  Ex  parte  Norwood,  3  Bissell  (C.  Ct.  U.  S.)  504,  518. 

(u)  Cashau  v.  North-Western  Insurance  Co.,  5  Bissel  (C.  Ct.  U.  S.)  476.  'In- 
surance Co.  v.  Insurance  Co.,  43  Am.  Rep.  413. 
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The  practice  as  to  re-insurance  seems  to  be  to  insert  *a  [*  263] 
clause  in  the  policy  of  the  re-insurance,  that  if  the  re- 
insured pays,  his  so  doing  shall  be  evidence  sufficient  to  enable  him 
to  recover  from  his  re-insurer  (x).  Payment  by  insurer  enables  him  to 
recover  from  re-insurer.  French  rule. — And  it  would  seem  that  French 
re-insurers  inserted  a  clause  allowing  the  original  insurers  to  make 
bond  fide  a  voluntary  settlement  and  adjustment  to  be  binding  on 
the  reinsurers  (y). 

Re-insurer'  position  in  action  by  assured, — The  re-insured  will,  it 
seems,  be  entitled  to  recover  from  the  re-insurer  his  costs  of  defend- 
ing any  action  brought  by  the  assured  under  the  original  policy,  if 
the  re-insurer  does  not  on  notice  appear  and  defend  such  suit 

(*),  O- 

He  may  either  wait  until  judgment  or  proceed  at  once  against 
the  re-insurer;  and  payment  is  not  in  America  a  condition  prece- 
dent to  his  right  of  action  (a). 

But  where  the  reinsured  gave  the  re-insurer  notice  that  he  meant 
to  pay,  to  which  the  re-insurer  gave  no  response,  it  was  held  that 
the  reinsurer  could  still  raise  all  the  defences  open  to  the  original 
insurer  in  action  against  him  by  the  assured  (6). 

Proofs.  Conditions. — The  reinsured  must  of  course  in  some  way 
prove  the  character  and  extent  of  his  loss  (c),  and  must  fulfill  all 
the  conditions  of  his  re-insurance  (ef).  But  it  has  been  held  in 
Canada  that  he  may  to  some  extent  waive  the  conditions  contained 
in  the  original  policy  without  defeating  his  recourse  to  his  re- 
insurer (e). 

Re- insured  entitled  to  his  reasonable  and  necessary  costs. — The 
re-assured  is  entitled,  besides  the  amount  paid  *by  him  for  [*  264] 
the  loss  sustained  by  his  assured,  to  be  indemnified  by  his 
re-insurer  for  all  costs  and  expenses  reasonably  and  necessarily  in- 
curred by  him  to  protect  himself  and  entitle  him  to  recover  over 

(x)  So  stated  in  National  Marine  v.  Protector  Co.,  5  Victoria  L.  R.  226,  229. 

(y)  Pettier,  cited  in  New  York  State  Co.,  1  Story  Rep.  (U.  S.)  458. 

(z)  Hastie  v.  De  Peyster,  3  Cains  ( N.  Y.  )  190.  Henry  Rifle  Barrel  Co.  v. 
Employers'  Liability  Co.  (1884),  Q.  B.  D.  New  York  Central  v.  Protection 
Co.,  20  Barb.  (N.  Y.)  468. 

(a)  Hone  v.  Mutual  Safety  Co.,  3  N.  Y.  Sup.  Ct.  (1  Sandford)  137. 

(b)  National  Marine  v.  Halfey,  5  Victoria  L.  R.  226.     New   York  State  v. 
Protector  Insurance  Co.,  1  Story  Rep.  (U.  S.)  458.     See  M'Kenzie  v.  WTiitworth, 
1  Ex.  D.  36,  33  L.  T.  N.  S.  655,  24  W.  R.  287,  45  L.  J.  Ex.  233.     Joyce  v. 
Realm  Co ,  L.  R.  7  Q.  B.  580. 

(c)  Yonkers  Fire  Co.  v.  Hoffman  Fire  Co.,  6  Robertson  (Louis)  316. 

(d)  New  York  Central  v.  National  Protection,  20  Barb.  (N.  Y.)  468. 

(e)  Fire  Association  v.  Canada  Co.,  2  Ontario  481. 

2  The  A.  company  re-insured  in  the  B.  company.  The  A.  company  was  sued, 
and  the  two  companies  agreed  that  the  case  should  be  fought,  the  A.  company  to 
control  the  defence.  Without  the  consent  of  B.,  case  was  compromised.  Held 
that  B.  was  not  liable  to  A.  for  any  part  of  money  paid  by  way  of  compromise. 
Commercial  Union  Assurance  Co.  v.  American  Central  Ins.  Co.,  68  Cal.  430. 
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against  the  re-insurer.  But  if  in  a  clear  case  of  loss  lie  defends 
without  reason,  he  will  not  get  his  costs  (/). 

Meaning  of  contribution  clause  in  re-insurance  policy. — If  a  contract 
of  re-insurance  contains  a  contribution  clause,  such  clause  will,  in 
the  absence  of  specific  words,  be  taken  to  refer  to  a  case  of  double 
re-insurance  only,  and  a  custom  for  reinsurers  to  pay  only  such 
proportion  of  the  loss  as  the  amount  re-insured  bears  to  the  origi- 
nal policy  will  not  be  admitted.  The  custom  suggested  in  the  case 
below  cited  (g)  was  that,  if  partial  re-insurance  were  effected,  the 
insurer  should  only  pay  in  full  in  case  of  a  total  loss,  and  in  a  par- 
tial loss  should  only  pay  proportionately  in  the  way  in  which  in- 
surers pay  under  an  average  clause.  If  the  contention  in  the  par- 
ticular case  had  succeeded,  the  re-insurer  would  have  made  what 
was  a  contribution  clause  work  as  an  average  clause,  and  have 
penalized  the  re-assured  for  not  shifting  the  whole  of  his  liability. 

Condition  that  re-insured  should  retain  other  insurances. — A  condi- 
tion that  the  re-insured  should  retain  a  certain  sum  equal  to  the 
amount  re-insured  on  other  parts  of  the  same  property  only  mea.ns 
that  they  are  to  forbear  from  re-insuring  so  as  to  reduce  their  own 
risk  below  the  stipulated  amount,  not  that  they  must  guarantee 
the  continuance  of  existing  insurances.  So  if  the  insured  refuse 
to  renew  a  policy  of  which  the  re-insured  knows  nothing  till  after 
the  fire,  the  condition  is  not  violated.  To  construe  it  otherwise 
would  be  to  make  the  re-insured  go  on  insuring  against  the  will  of 
the  assured  (k). 

Where  reinsurance  part  of  original  risk,  that  retained  cannot  drop 

without  re-insurance  dropping. — Where  the  re-insurance  is  on 

[*  265]  part  of  the  original  risk,  *the  amount  retained  cannot  drop 

without  the  re-insurance  dropping  too.     So  that  the  original 

insurers  must  retain  the  part  stipulated  if  they  wish  to  keep  up  the 

re-insurance. 

But  where  the  amount  to  be  retained  is  a  separate  risk,  though 
involved  in  the  same  peril,  the  word  retain  will  not  be  construed 
as  a  guarantee  that  the  assured  will  keep  up  all  his  existing  poli- 
cies (i). 

Equal  good  faith  required  from  re-insurer  as  from  insured  — The  re- 
insured must  show  as  good  faith  as  if  he  were  seeking  insurance, 
and  not  merely  re-insurance  (&),  as  the  latter  is  not  a  contract  of 
suretyship,  but  a  form  of  the  ordinary  con  tract  of  insurance  whereby 
a  person  who  has  guaranteed  the  safety  of  another's  goods  may 
have  his  own  liability  under  the  first  guarantee  covered  by  a  second. 

Concealment. — Consequently,  if  information  possessed  by  the  re- 
insured and  material  to  the  risk  be  not  communicated  to  the  re-in- 

(/)  New  York  State  Co.  v.  Protector  Co  ,  1  Story  Rep.  (U.  S  )  458,  where 
Story,  J.,  cites  the  jurists. 

(0)  Mutual  Safety  Co.  v.  Hone,  2  N.  Y.  (Comstock)  235.     See  Union  Marine 
v.  Martin,  35  L.  J.  C.  P.  181. 

(h)  Canada  Insur.  Co.  v.  Northern  Insur.  Co.,  2  U.  C   (App  )  373. 

(1)  Canada  Insurance  Co.  v.  Northern  Insurance  Co.,  2  U.  C.  (App.)  378. 
(k)  New  York  Jiowery  v.  New  York  Fire,  17  Wend.  (N.  Y.)  359. 
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surer,  the  policy  of  re-insurance  will  be  void.  Re  insured  must  state 
to  re-insurer  what  he  knows  of  assurecTs  character. — In  some  cases, 
therefore,  a  heavier  obligation  to  disclose  may  fall  upon  the  person 
seeking  re-assurance  than  on  his  assured.  Besides  the  information 
given  by  the  latter,  the  former  may  at  the  time  when  granting  the 
original  policy,  or  subsequently,  learn  material  facts  as  to  the  risk, 
and  these  he  must  disclose  on  seeking  re-insurance.  Thus,  though 
the  original  assured  would  not  be  bound  to  give  himself  a  bad 
character  to  his  insurer's,  such  insurer's  would,  if  seeking  re-insur- 
ance, be  bound  to  disclose  what  they  knew  of  him  (Q,  whether 
learnt  before  or  after  they  granted  the  original  policy. 

Whether  policy  should  be  stated  to  be  a  re-insurance. — When  re-in- 
surance is  made  it  is  not  necessary  to  disclose  the  fact  that  the 
policy  is  by  way  of  re-insurance  unless  such  fact  is  ma- 
terial (m).     It  seems  to  be  *usual  to  declare  that  re-insur-  [*  266] 
ance  is  sought  if  such  be  the  fact,  but  there  is  no  custom  in 
marine  insurance  to  that  effect;  for  marine  re-insurance  was  illegal, 
with  certain  exceptions,  till  1864  (n). 

Misrepresentation  by  re  insured  as  to  risk  retained  by  him. — Misrep- 
resentation by  the  re-insured  will  avoid  the  policy.  Thus  where 
one  company  re-insured  part  of  its  risk  on  a  life,  stating  that  an- 
other portion  would  be  retained,  but  parted  with  the  rest  before  the 
first  re-insurance  was  completed,  the  contract  was  avoided  (o). 
But  representations  as  to  the  nature  of  the  risk  will  not  help  a  re- 
insurer who  has  formed  his  own  judgment  of  the  nature  of  the 
risk  (p). 

Notice  to  be  given  by  re-insured  of  other  insurances. — The  re-insured 
must  also  give  notice,  if  required,  of  other  insurance  on  the  prop- 
erty if  he  knows  of  it  (q\  In  the  case  below  cited  the  insurance 
was  effected  on  an  ordinary  policy  with  re-insure  substituted  for 
insure. 

Condition  that  reinsured  may  recover  within  specified  time  after  loss. — 
It  would  seem  that  if  the  re-insurer's  policy  stipulates  that  the  re- 
assured may  recover  thereon  within  a  certain  time  after  the  loss, 
such  time  will  run  from  the  injury  to  the  property,  and  not  from 
payment  under  the  original  policy  by  the  re-insured  (r). 

Condition  as  furnishing  proof  satisfied  by  transmitting  proofs  received 
from  assured. — If  the  insurance  policy  contains  a  condition  that  the 

(1)  Ibid.     Sun  Mutual  v.  Ocean  Co  ,  107  U.  S.  (17  Otto)  455. 

(m)  M'Kenzie  v.  Whitworth,  2  Ex.  D  36,  45  L.  J.  Ex.  233,  33  L.  T.  655,  24 
W.  R.  287 

(n)  19  Geo  II.  c.  37,  s.  4. 

(o)  Foster  v.  Mentor  Life,  3  E.  &  B,  48,  23  L.  J.  Q  B.  145,  22  L.  T.  305. 
Traill  v^Baring,  33  L.  J  Ch.  521,  4  Giff.  485,  10  L.  T.  N  S.  215,  12  W.  R.  678. 
Louisiana  Mutual  Fire  Co.  v.  New  Orleans  Co.,  13  Louis  Ann.  246.  But  see 
Prudential  Co.  v.  Etna  Co  ,  28  Blatch.  (U.  S.  Circ.  Ct.)  223. 

(p)  Canada  Ins.  Co.  v.  Northern,  2  U  C   (App.)  373. 

(q)  New  York  Bowery  v.  New  York  Fire,  17  Wend.  (N.  Y.)  359. 

(r)  Provincial  Co.  v.  Etna  Co.,  16  U.  C.  (Q.  B.)  145. 
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parties  assured  shall  furnish  certain  specific  proofs  as  to  their  char- 
acter, circumstances,  and  loss,  such  condition  is  complied  with,  in 
contemplation  of  law,  if  the  party  originally  insured  furnishes 
such  proof  to  his  immediate  insurers,  and  they  transmit  the  same 
to  their  re-insurers  (s). 

(s)  New  York  Bowery  v.  New  York  Fire,  17  Wend.  (N.  Y.)  359.     Ex  parte 
Norwood,  3  Bissell  (C.  Ct.  U.  S.)  504. 


222 


OBLIGATION   OF   TENANTS   TO   INSURE.  *  268 


^CHAPTER  XIV.  [*267] 

i 

OBLIGATION  OF  TENANTS  TO  INSURE. 

Tenant  for  life  or  in  tail  need  not  insure. — A  tenant  for  life  or  a 
tenant  in  tail,  if  the  settlement  contains  no  provision  or  obligation 
as  to  the  repair  or  insurance  of  buildings  on  the  settled  estates,  is 
not  bound  to  insure  or  to  reinstate  in  case  of  fire  (a). 

When  entitled  to  policy-money. — And  if  such  a  person  insures,  pay- 
ing the  premiums  out  of  his  own  pocket,  he  has  been  held  entitled 
to  the  policy-moneys  as  against  the  remainderman  (6).  Tenant  in 
tail.  Remainderman.  Proceeds  of  policy. — This  was  first  decided  in 
the  case  of  Seymour  v.  Vernon,  the  facts  of  which  were  that  some 
stables  were  burnt  down,  and  it  was  thought  needless  and  inex- 
pedient to  rebuild  them.  The  Court  had  previously  ordered  the 
insurances  to  be  kept  up  by  a  receiver  for  the  benefit  of  all  parties 
who,  in  the  result  of  the  decision  of  the  Court  in  the  administration 
suit,  should  be  found  entitled.  And  Kindersley,  V.  C.,  held  that, 
inasmuch  as  the  premiums  had  been  paid  out  of  the  income  of  the 
infant  tenant  in  tail,  the  policy-moneys  were  his.  This  case  was 
followed  and  approved  by  Chitty,  J.,  in  Warwicker  v.  Bretnall  (c), 
where  a  mill  comprised  within  a  strict  settlement  under  a  will 
had  been  insured  on  account  of  an  infant  tenant  in  tail  out  of  the 
rents  of  the  estate,  and  had  been  burnt  down.  The  proceeds  of  the 
policy  were  insufficient  for  rebuilding,  and  it  was  not 
thought  for  the  benefit  of  any  one  interested  in  the  *settled  [*268] 
estates  that  the  mill  should  be  rebuilt.  The  learned  judge 
held  that  the  policy-moneys  belonged  to  the  infant  tenant  in  tail  as 
part  of  his  personal  estate,  and  were  not  to  be  treated  as  part  of  the 
real  property  comprised  in  the  settlement. 

Warwicker  v.  Bretnall  discussed. — With  the  greatest  respect  and 
deference  fur  those  learned  judges,  it  seems  that,  if  their  decisions 
are  correct,  a  limited  owner  may  insure  settled  property  for  its  full 
value,  and  in  case  of  fire  appropriate  to  his  own  use,  not  only  so 
much  of  the  insurance-money  as  is  equivalent  to  the  value  of  his 
own  limited  interest,  but  also  the  balance  which  rep  resents  the  value 
of  the  interests  in  remainder.  This  appears  to  be  opposed  to  the 
view  expressed  by  Lord  Justice  Bowen  (d),  who  says :  "A  person 

(a)  Rayner  v.  Preston,  18  Ch.  D.  1,  50  L.  J.  Ch.  472,  44  L.  T.  N.  S.  487,  29 
W.  R.  547.  6  Anne,  c.  58  (31  Ruff.)  ;  14  Geo.  III.  c.  78,  s.  83. 

e    Seymour  v.  Vernon,  21  L.  J.  Ch.  433,  16  Jur.  189. 
23  Ch.  D.  188  ;  see  also  31  W.  R.  520. 
)  Castellain  v.  Preston,  11  Q.  B.  D.  380,  52  L.  J.  Q.  B.  376,  49  L.  T.  N.  S. 
29;  81  W.  R.  657. 
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with  a  limited  interest  may  insure  either  for  himself,  to  cover  his 
own  interest  only,  or,  if  he  so  mean  at  the  time,  he  may  insure  so 
as  to  cover  not  only  his  own  limited  interest,  but  the  interest  of  all 
others  who  are  interested  in  the  property.  It  is  a  question  of  fact 
what  is  his  intention  when  he  makes  the  policy.  But  he  can  only 

hold  for  so  much  as  he  intended  to  insure There  is  the 

case  of  a  mortgagee :  if  he  has  not  the  legal  ownership,  he  is  entitled 
to  insure  for  the  whole,  but  even  if  he  is  not  entitled  to  the  legal 
ownership,  he  is  entitled  to  insure  primA  facie  for  all.  If  he  intends 
to  cover  only  his  own  mortgage,  and  is  only  insuring  his  interest, 
he  can  only  retain  the  amount  in  which  he  has  been  indemnified. 
If  he  has  intended  to  cover  other  persons  besides  himself,  he  can 
hold  the  surplus  for  those  whom  he  has  intended  to  cover.  But  if 
he  intended  to  cover  himself  alone,  and  if  his  interest  is  limited,  he 
cannot  hold  anything  beyond  the  amount  of  the  loss  caused  to  his 
own  particular  interest."  If  the  decisions  in  Seymour  v. 
[*  269]  Vernon  and  Warwicker  v.  Bretnall  are  *good  law,  it  is  submit- 
ted that  one  class  of  limited  owners — viz.,  the  tenant  in  tail, 
must  be  exceptedfrom  what  the  Lord  Justice  says;  and  a  tenant  in 
tail,  insuring  all  person  interested,  may  receive  and  retain,  not  only 
so  much  of  the  insurance-money  as  represents  the  value  of  his  own 
interest,  but  also  the  surplus  which  represents,  and  is  really  recov- 
ered in  respect  of,  the  interest  of  other  parties.  Even  if  the  great 
authority  of  the  learned  Lord  Justice  did  not  seem  to  shake  the  de- 
cisions in  Seymour  v.  Vernon  and  Warwick  v.  Bretnall,  the  considera- 
tions we  have  mentioned  would  make  these  decisions  appear  to  us 
far  from  convincing  or  conclusive.  There  may  be  difficulty  in  es- 
timating the  proportion  of  the  insurance-money  payable  to  the  ten- 
ant in  tail ;  but  why  should  the  whole  insurance-money  be  treated 
as  realty  and  come  under  the  settlement  in  lieu  of  the  property  de- 
stroyed ?  This  would  avoid  all  the  difficulty  of  apportioning,  and 
protect  the  rights  of  all  parties. 

Opinion  of  Mr.  Davidson. — Mr.  Davidson  (e)  says  "  that,  in  the 
absence  of  special  contract  or  obligation,  the  tenant  for  life  is  not 
bound  to  repair  or  rebuild  in  case  of  fire,  and  by  parity  of  reason- 
ing is  not  bound  to  insure,  yet  it  seems  that  if  he  is  not  insured  he 
would  be  bound  to  lay  out  the  money  in  rebuilding." 

Tenants  for  years  not  bound  to  insure. — Tenants  for  years  are  not  at 

Common  Law  bound  to  insure.     Their  legal  duty,  in  the  absence  of 

special  agreement,  is  merely  to  use  the  demised  premises  in  a  proper 

and  tenantable  manner,  and  includes  no  obligation  to  reinstate  in 

case  of  fire  (/).    It  is  true  that  the  statute  of  Gloucester  seems  to 

have  been  construed  so  as  to  make  them  liable  in  case  of  a  fire 

[*  270]  if  accidental,  *as  for  permissive  waste  if  negligently  caused, 

or  for  voluntary  waste  (#). 

(«)  Precedents  Conv.  vol.  8,  pt.  1  (3rd  ed.),  p.  290  note  (e). 
(/)  Ibid.  vol.  5,  pt.  1  (3rd  ed.),  642  note  (a).    Sugden  Handy  Book  194  (8th  ed.). 
(g)  6  Ed.  I.  (A.  D.  1278),  see  Davidson,  I.  c.    Hamilton  v.  Mendes,  2  Burr. 
1211  (1761),  per.  Lord  Mansfield.     Turbervil  v.  Stamp,  1  Salk.  13. 
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Tenants  not  liable  for  accidental  fire. — But  by  14  Geo.  III.  c.  78,  s. 
86  (h\  in  the  absence  of  any  contract  or  agreement  with  the  land- 
lord, they  are  exempted  from  all  liability  for  accidental  fires  "  oc- 
curring in  their  houses,  chambers,  stables,  barns,  or  estates,"  "  any 
law,  usage,  or  custom  to  the  contrary  notwithstanding." 

The  statute  is  mainly  local,  but  this  and  some  other  sections  are 
general  (i).  The  history  of  the  section  well  illustrates  the  method 
of  legislation  in  this  country.  The  exemption  was  first  granted  as 
to  houses  and  chambers  only  in  1708,  by  6  Anne,  c.  58  (6,  7, .8) 
(Ruff head,  c.  31),  for  a  limited  period,  but  revived  and  made  per- 
petual in  1710  by  10  Anne,  c.  24,  s.  1  (&). 

History  of  s.  83. — In  1772  it  was  repealed  and  re-enacted  in  the 
12  Geo.  III.  c.  73,  s.  46,  a  Metropolitan  Building  Act.  In  1774  it 
was  repealed  and  re-enacted  in  its  present  form  (l\  except  the  pro- 
vision as  to  treble  costs,  which  has  been  repealed  by  the  Statute 
Law  Revision  Act,  1861,  while  the  rest  of  Geo.  III.  c.  78,  was  re- 
pealed by  28  &  29  Viet.  c.  90,  s.  34  (a  Metropolitan  Fire  Brigade 
Act),  which  s.  34  was  in  its  turn  repealed  by  the  Statute  Law  Re- 
vision Act  of  1785  (38  &  39  Viet.  c.  66).  Such  repeal  does  not,  how- 
ever, revive  the  repealed  portions  of  14  Geo.  III.  c.  78  (m). 

Tenants  liability  for  fire  through  his  negligence. — Though  now  clearly 
not  liable,  except  by  contract,  for  accidental  fire,  a  tenant  for  years 
is  liable  ex  delicto  at  Common  Law  for  damage  done  by  a  fire 
caused  by  *his  own  negligence,  or  that  of  his  servants,  to  [*  271] 
the  property  of  his  neighbors  or  his  landlord  (n),  and  such 
liability  is  in  no  way  affected,  lessened,  or  varied  by  s.  86  of  14 
Geo.  III.  c.  78. 

May  insure  against  fire  through  negligence. — In  virtue  of  this  liabil- 
ity for  negligence  he  has  an  insurable  interest  in  the  premises  oc- 
cupied by  him,  and  he  may  lawfully  insure  against  his  own  negli- 
gence (o). 

Protection  of  ordinary  policy. — Indeed,  an  ordinary  fire  policy  pro- 
tects against  own  or  servant's  negligence  (except  perhaps  the  very 
grossest),  or  accidents,  or  arson  by  others,  wherein  assured  has  no 
complicity  (p). 

Tenant's  liability  as  insurer,  how  created. — Landlord  and  tenant  may 

(h)  This  Act  is  wholly  repealed,  except  this  section  and  s.  83. 

(i}  Filliterv.  Phippard  (1847),  11  Q.  B.  347,  per  Denmau,  C.  J.  Richards 
v.  Easto,  15  M.  &  W.  244. 

(k)  C.  14  (Ruffhead). 

(I)  Platt  on  Covenants  188. 

(m)  See  13  &  14  Viet  c.  21,  s.  5. 

(n)  See  FilUter  v.  Phippard,  11  Q.  B.  347.  See  Vaughan  v.  Menlove,  3  Bing. 
N.  C.  468.  Turbervil  v.  Stamp,  1  Salk.  13.  These  and  other  cases  bearing  on 
this  subject  are  ably  and  exhaustively  discussed  m^  Furlong  v.  Carroll,  1  Ontario 
(App.)  145,  and  in  Milliard  v.  Thurston,  8  Ontario  ( App  )  514. 

(o)  Dobson  v.  Sotheby,  1  Moo   &  Mai.  00.  93,  per  Tenterden,  C.  J. 

(p)  Midland  Insurance  Co.  v.  Smith,  6  Q.  B.  D.  561,  50  L.  J.  Q  B.  329,  4& 
L  T.  N.  S.  411,  29  W.  R.  850. 
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contract  that  the  latter  shall  be  liable  to  the  former  in  case  the  de- 
mised property  shall  be  destroyed  by  fire  (q). 

Tenant  under  covenant  to  repair  bound  to  reinstate. — A  tenant  who 
covenants  or  agrees  to  repair  generally  makes  himself  an  insurer, 
and,  if  the  demised  premises  are  burnt  down  within  his  term,  will 
be  bound  to  reinstate,  and  is  liable  in  damages  if  he  does  not  do 
so.  It  does  not  matter  whether  the  fire  originated  in  or  spread  to 
the  demised  premises,  nor  how  it  was  caused  (r). 

Insurance.  Landlord  and  tenant. — A  covenant  by  the  tenant  to 
pay  any  extra  premiums  exacted  in  consequence  of  work  done  or 
business  carried  on  by  him,  seems  to  apply  to  the  ordinary  trade 
of  the  tenant,  and  not  to  special  acts  increasing  the  risk,  such  as 

setting  up  steam-engines,  &c.  (s). 

[*  272]  *  Devisee  for  life  when  an  insurer.  Liability  to  rebuild  of  lim- 
ited owner. — A  devisee  for  life,  with  a  condition  against'com- 
mitting  waste,  and  for  keeping  the  premises  in  good  and  tenanta- 
ble  repair,  is  under  the  same  liability  as  a  tenant,  bound  by  an 
absolute  repairing  covenant,  and  the  remainderman  can  make  him 
rebuild.  He  cannot  do  so,  however,  unless  such  liability  is  imposed 
on  him  by  the  settlement  under  which  he  holds  (t). 

Tenant  when  an  insurer.  Trustee  in  bankruptcy. — The  trustee  in 
bankruptcy  of  a  tenant  is  in  the  same  position  as  the-  tenant  ?ave 
for  his  power  of  disclaiming  a  burdensome  tenancy  (u). 

Insurable  interest  of  tenant  under  covenant  to  repair. — The  tenant 
who  has  covenanted  " to  repair  and  keep  in  repair"  has  an  insura- 
ble  interest  in  the  premises  sufficient  to  support  a  policy  in  his  own 
name  for  the  full  value  thereof.  Such  insurance  is  in  effect  a  re- 
insurance of  his  own  liability.  Position  of  insurers  where  landlord 
and  tenant  insure  separately. — Consequently  if  the  landlord  insured 
too,  the  insurers  would  not  be  entitled  to  demand  contribution  in- 
ter se;  but  the  insurer  of  the  landlord  would  be  entitled  either  to 
subrogation  to  the  landlord's  rights  on  his  covenant  against  the 
tenant,  or  to  return  of  the  policy  money  if  the  landlord  had  en- 
forced these  rights  (x). 

Effect  of  covenant  to  repair  and  to  insure  fixed  sum. — The  covenant 
to  repair  makes  the  tenant  an  insurer  to  the  full  value  of  the  prem- 
ises even  if  he  also  covenants  to  insure  for  a  fixed  sum.  Tho  latter 
covenant  is  a  collateral  security  to  the  landlord,  lessening  but  not 


(g)  14  Geo.  III.  c.  78,  s.  86. 

(r)  linlltick  v.  Domitt  (1796),  6  T.  R  650.  Pi/m  v.  Blackburn,  3  Vcs.Jun.  :M. 
field  v  r.nltnn.,  2  Com.  627.  Digby  v.  Atkinson.  4  Camp.  275.  Lnn^r 
v  K<mp,  2  C.  &  P.  375. 

(s)  Jiiikr  <>f  Hamilton's  Trustees  v.  Fleming,  9  C  S.  C.  (3rd  series)  :;2'.i,  ami 
also  Forbes  v.  Border  Counties,  11  C.  S.  C.  (3rd  series)  278.  Platt  v.  AVr/v/.  1 
Lr.  Can.  Jur.  80 

(t)  K<  >7,/,,<//'v/,  3  M'N.  &  O.  221,  per  Trnro,  C.  Gregg  v.  Coate*,  23  B<-uv. 
83,  2  Jur.  N.  S.  964,  per  Roinilly,  M.  R  ,  4  W  It.  ::',.', 

(u\  40  &  47  Viet  c.  62,  *  66. 

(a:)  Darrell  v.  Tibbits,  6  Q.  B.  D.  660,  60  L.  J.  Q.  B.  33,  29  W.  R.  00,  12  L. 
T.  N.  S.  797. 

226 


OBLIGATIONS   OF   TENANTS   TO   INSURE.  *  274 

limiting  the  tenant's  liability,  as  he  remains  absolutely  liable  to  re- 
instate on  his  covenant  to  repair  (y). 

How  liability  as  insurer  is  excluded. — It  is  consequently  advisable 
to  exclude  from  the  covenant  to  repair  the  case  of  loss  or 
damage  by  fire.    ^By  so  doing,  the  tenant  removes  from  [*  273] 
himself  all  liability  as  an  insurer,  and  limits  his  ability  to 
the  case  of  breach  of  his  covenant  (if  any)  to  insure  (a;). 

Covenant  to  insure  runs  with  land. — A  covenant  to  insure  is  not  per- 
sonal, but  a  covenant  to  do  something  in  respect  to  the  property 
demised,  and  is  available  to  assignees  (a)  of  the  reversion  against 
the  tenant  or  his  assignees  (6). 

Landlord  not  an  insurer.  Landlord  not  bound  to  rebuild. — The  land- 
lord is  never  in  England  an  insurer.  He  is  not  bound  at  Common 
Law  to  rebuild  in  case  of  fire ;  in  fact,  he  cannot  enter  upon  the 
demised  premises  during  the  term  except  for  breaches  of  the  terms 
of  the  lease,  and,  if  he  went  in  to  rebuild,  would  be  a  mere  tres- 
passer. 

Tenant  cannot  compel  landlord  ivho  insures  to  rebuild. — If  the  land- 
lord insures  himself  against  any  risk  not  thrown  on  the  tenant  by 
the  contract,  and  a  fire  occurs,  the  tenant  has  no  equity  to  compel 
him  to  apply  the  proceeds  of  the  insurance  in  repair  of  the  dam- 
age (c).  Such  insurance  is  a  precaution  for  the  landlord's  own  ben- 
efit. He  alone  is  entitled  to  benefit  by  it,  and  there  is  no  privity 
between  the  tenant  and  the  insurer. 

Tenant  cannot  insist  on  landlord  reinstating  out  of  proceeds  of  his 
policy. — If  the  landlord  has  covenanted  to  repair  the  part  burnt 
down,  the  tenant  can  only  sue  the  landlord  on  that  covenant,  and 
must  go  on  paying  his  rent  in  such  a  case  even  if  the  premises  are 
burnt  down  (d).  But  though  it  is  doubtful  if  he  has  the  power  to 
attach  the  policy-moneys  when  they  have  once  reached  the  land- 
lord's hands,  and  re-quire  them  to  be  employed  to  repair 
*fche  damage  in  respect  of  which  they  were  paid,  he  can,  [*  274] 
as  a  person  interested  in  the  premises,  give  notice  to  the 
insurer  (e)  to  employ  them  towards  reinstating  such  damage,  and 
in  that  way  obtain  what  he  seeks. 

The  law  of  Scotland. — u  The  law  of  Scotland  is  much  more  favour- 
able to  a  tenant  than  the  law  of  England.  In  England  it  appears 
to  be  the  rule  that  if  the  premises  let  should  be  wholly  destroyed 
by  fire,  the  tenant  must  continue  to  pay  rent  for  the  term  of  his 


(y)  Digby  v.  Atkinson,  4  Camp.  278  (1815),  per  Elleuborough,  C.  J  Penniall 
v.  Harborne,  11  Q.  B.  368,  17  L.  J.  Q.  B  94.  12  Jur.  159. 

(z)  Weigall  v.  Waters,  6  T.  R.  448.  See  the  covenants  in  Darrell  v.  Tibbits, 
cited  supra,  p.  272. 

(a)  Bullock  v.  Domitt,  6  T.  R.  650     44  &  45  Viet.  c.  41,  s.  10. 

(b)  Douglas  v   Murphy  (1858),  16  U.  C.  (Q.  B.)  116.     Vernon  v.  Smith,  5  B. 
&  Aid   1.     Doe  v.  Gladwin,  6  Q.  B  953.     Platt  on  Covenants  183,  186-189. 

(c)  Leeds  v  Cheetham  (1827),  per  Leach,  M.  R  ,  1  Sim.  146,  150,  50  L    J.  0 
S.  Ch.  105.    Lofft  v.  Denis  (1859),  28  L.  J.  Q.  B.  168. 

(d)  Leeds  v.  Cheetham,  1  Sim.  146. 
(e}  14  Geo.  III.  c-  78,  s.  83. 
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lease.  In  Scotland  a  much  more  reasonable  and  equitable  rule  pre- 
vails. If  the  premises  let  have  been  so  destroyed  or  severely  dam- 
aged that  they  have  become  no  longer  fit  for  occupation  for  the 
purpose  for  whicli  they  were  let,  the  tenant,  being  deprived  by 
damnum  fatale  of  the  subject  for  which  lie  agreed  to  pay  rent,  is 
free  from  the  obligation  to  do  so.  This  equitable  rule,  however,  is 
subject  to  conditions,  one  of  which  is  that  the  part  destroyed  must 
be  essential"  (/). 

Covenant  to  insure  is  a  usual  covenant. — A  covenant  to  insure  is 
now  «i  usual  covenant  in  a  lease,  which  a  landlord  is  entitled  to  have 
inserted  in  pursuance  of  :'n  agreement  to  take  a  lease  with  the 
usual  covenants.  And  the  lessee  cannot  demand  to  have  it  qual- 
ified by  an  exemption  from  the  rent  if  the  house  is  destroyed  ((/). 

A  covenant  to  insure  does  not  make  the  tenant  an  insurer,  but 
obliges  him  to  find  security  of  a  certain  kind  to  protect  the  land- 
lord against  the  risk  of  fire.  An  insurance  under  it  i-*  of  landlord's 
interest. 

Form  of  covenant  to  insure. — The  covenant  to  insure  is  not  void 

for  uncertainty  where  neither  the  word*  against  fire  nor  the  name 

of  the  office  is  mentioned  (h).     It  is  usual  either  to  name 

[*  275]  *p^rticular  insurers  or  to  insert  the  words  u  some  sufficient 

offioe"  (?'.  e.,  solvent  insurers),  or  usome  office  to  be  approved 

by  the  lessor."     But  the  most  satisfactory  method  is  for  the  lessor 

to  insure 'and  charge  the  premiums  as  an  additional  rent.     This 

method,  if  with  the  addition  of  a  covenant  by  him  to  spend  the 

proceeds  in  reinstatement,  leaves  nothing  to  be  desired. 

Damages  for  breach  of  covenant  to  repair. — Damages  for  breach  of  a 
covenant  to  repair  if  a  fire  has  happened  are  measured  by  the  cost 
of  rebuilding  (i). 

Breach  of  covenant  to  insure. — Damages  for  breach  of  a  covenant  to 
insure  would  be  the  amount  of  damage  done  by  the  fire  not  exceed- 
ing the  specific  amount,  if  any,  for"  which  the  insurance  was  to  be 
made  (£)• 

Where  the  covenant  is  to  insure  sufficiently,  and  is  broken,  and 
a  fire  happens,  the  measure  of  damage  is  the  value  of  the  buildings, 
&c.,  that  being  the  limit  of  a  sufficient  insurance.  Damages  must 
not  )>e  calculated  so  as  to  give  new  for  old. 

It  is  no  answer  to  an  action  for  breach  that  the  landlord  might 
pay  the  insurer  and  charge  the  premium  as  an  additional  rent, 
since  the  landlord  is  entitled  to  rely  on  the  covenant  find  leave  the 
tenant  to  keep  the  buildings  insured  at  his  peril:  but  if  the  tenant 
breaks  his  covenant,  the  landlord  may  pay  the  premium,  and  in 


(/)  Allan  v.  Markland,  20  Scr.  L   R.  268.     Duffv.  Fleming,  H  (1.  S.   < 
series 

(g)  ,s7////v  v.  Mill;,,,,,,,  23  Beav.  41tt. 

(h)  Doe  v.  Sheirin,  3  Camp.  134. 

(»)  Mayne  on  Damages  241  (3rd  ed.). 

(k)  Douglas  v.  Murphy,  1C  U.  C.  (Q  B.)  113.     Yatcs  v.  Ihetuilrr,  \  1  Ex.  15. 
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such  a  case,  if  a  loss  occurs,  the  measure  of  damage  for  the  breach 
will  be  merely  the  amount  of  premiums  so  paid  (I). 

Where  no  loss  has  occurred,  the  measure  of  damages  is  what  it 
would  cost  the  landlord  to  put  himself  into  the  position  in 
which  he  would  have  been  but  for  the  ^omission  of  the  de-  [*  276] 
fendant  (m),  i.  e.,  the  premium  paid  to  keep  up  an  existing 
policy,  or  obtain  a  fresh  one,  or  take  out  one  if  none  has  been  ef- 
fected (ft). 

Relief  for  breach  of  covenant  to  insure. — The  Courts  of  Equity  used 
to  hold  that  breach  of  a  covenant  to  insure  was  wilful,  and  one  for 
which  compensation  could  not  be  calculated  (o),  and  therefore 
would  not  relieve  from  forfeiture  so  incurred.  Hence  it  became 
needful  to  pass  22  &  23  Viet.  c.  35,  ss.  4,  9.  No  forfeiture,  of  course, 
was  worked  thereby,  unless  so  stipulated;  and  without  a  forfeiture 
clause  the  remedy  for  the  breach  was  merely  an  action  for  damages. 

What  breach  works  forfeiture. — The  breach  must  be  substantial  to 
work  a  forfeiture.  Thus  an  insurance  in  the  lessor's  name  is  not  a 
substantial  breach  of  a  covenant  to  insure  in  name  of  lessor  and 
lessee  (p). 

But  to  insure  in  joint  names  when  the  covenant  is  to  insure  in 
the  lessor's  would  be  a  substantial  breach  (q),  since  the  lessee  could 
in  such  a  case  give  a  good  receipt  for  the  policy-moneys. 

To  leave  the  premises  uninsured  for  ever  so  short  a  time  is  a 
breach  (r). 

Forfeiture  not  cured  by  ante-dating  receipt. — Where  a  breach  has 
been  committed,  the  insurers  cannot  cure  the  forfeiture,  if  any,  in- 
cur-ed  thereby,  by  dating  back  the  receipt  (s)  for  the  premium. 

Breach  of  covenant  to  insure,  when  not  enforceable.     Estoppel  of  les- 
sor.— If  any  conduct  of  the  lessor  induces  the  lessee  to  be- 
lieve he  is  doing  all  that  is  necessary  under  the  ^covenant,  [*  277] 
no  forfeiture  will  result  (<),  since  an  estoppel  is  worked  by 
the  lessor's  acts. 

Waiver  by  lessor. — The  lessor  waives  the  forfeiture  if  he  accept 
rent  falling  due  after  the  breach ;  but  the  breach  is  a  continuing 
breach,  and  the  waiver  operates  only  as  to  the  portion  of  time  prior 
to  such  waiver  (it).  22  &  23  Viet.  c.  35,  the  statute  governing  relief 


(/)  Douglas  v.  Murphy,  16  U.  C.  (Q.  B.)  116. 

(m)  Mayue  Damages  242  (3rd  ed.).  Charles  v.  Alton,  15  C.  13.  46-65,  23  L.  J. 
C.  P.  197,  204. 

(n)  Charlton  v+Driver,  2  B.  &  B.  345.  Quilter  v.  Mapleson,  9  Q.  B.  D.  G7'2, 
52  L.  J.  Q.  B.  44,  47  L.  T.  N.  S.  561,  31  W.  R.  75. 

(o)  Rolfe  v.  Harris,  2  Price  206  note.     Platt  Covenants  192. 

(p)  Havens  v.  Middleton,  10  Ha.  641,  17  Jur  271,  I  W.  R  256.  Doe  v.  Peck, 
1  B.  &  Ad.  428. 

(q)  Penniallv.  Harborne,  12  Jur   159,  12  Q.  B.  368,  17  L.  J.  Q.  B.  94. 

(r)  Hey  v.  Wych,  2  Gale  &  D  569,  12  L.  J.  Q.  B.  83,  6  Jur.  559.  Doe  v.  Ulph, 
13  Jur.  276,  18  L.  J.  Q  B.  106. 

(s)   Wilson  v.  Wilson,  14  C.  B   616,  18  Jur.  58',  23  L  J   C  P.  137. 

(t)  Doe  v.  If  owe,  1  Ry.  &  M.  J<43.     Doe  v.  Button,  9  C.  &  P.  706. 

(u)  Doe  v.  Gladwin,  6  Q.  B  953.  Price  v.  Worwood,  5  Jur.  N.  S.  472,  33  L. 
T.  149,  7  W.  R.  506.  Bridges  v.  Longman,  24  Beav.  27. 
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asrainst  breach  of  covenant  to  insure,  has  been  repealed  by  44  &  45 
Viet.  c.  41: 

Relief  under  C.  A.  1881. — Under  the  present  law  these  cases  are 
only  important  to  show  what  amounts  to  a  forfeiture,  for  the  High 
Court  has  now  power  to  relieve  against  such  forfeiture  when  proved 
on  such  terms  as  seem  just.  And  no  stipulation  or  provision  in  a 
lease  can  in  any  way  exclude  this  jurisdiction  (a;).  The  Court  may 
relieve  upon  terms  such  as  an  inj  unction  against  a  future  breach, 
or  restitutio  in  integrum,  or  damages  estimated  in  manner  already 
indicated. 

It  may  be  further  observed  that  a  landlord  cannot  now  bring  his 
action  for  a  breach  of  covenant  to  insure,,  if  he  seeks  a  forfeiture  in 
such  action,  unless  he  has  served  a  notice  on  the  lessee  requiring 
him  to  remedy  the  breach  and  to  pay  a  money  compensation  for 
the  breach ;  and  unless  the  lessee  fails  within  a  reasonable  time 
thereafter  to  remedy  the  breach  to  the  landlord's  satisfaction,  if  it 
is  capable  of  being  remedied.  Forfeiture  therefore  for  breach  of 
covenant  to  insure  is  now  virtually  impossible  (y). 

Repeal  of  22  &  23  Viet,  c.  35,  ss.  4-9.     Effects— -By  the  repeal  by 

the  Conveyancing  Act,  1881,  of  22  &  23  Viet.  c.  35,  ss.  4-9, 

[*  278]  the  protection  (no  longer  *really  needed)  of  an  assignee  of 

a  lease,  to  whom  the  last  receipt  for  rent  has  been  produced, 

is  withdrawn.     On  the  other  hand,  the  landlord  no  longer  has  the 

benefit  of  an  informal  insurance  by  the  tenant,  given  by  s.  7  of  that 

Act. 

Title  to  proceeds.  Covenant  to  insure  in  landlords  name. — Where 
the  tenant  covenants  to  insure  in  the  landlord's  name,  he  is  not 
entitled  to  receive  the  policy-moneys  in  case  of  a  fire,  or  to  employ 
them  in  reinstatement,  or  to  reinstate  and  then  demand  the  policy- 
moneys  (z). 

It  may  even  be  doubted  whether  if  he  allows  the  landlord  to 
receive  the  money  he  can  insist  on  its  being  employed  in  reinstate- 
ment (a).  But  he  is  clearly  entitled  to  serve  a  notice  to  reinstate 
upon  the  insurer,  and  by  that  method  to  obtain  the  benefit  of  the 
policy  (6).  And  the  landlord  has  the  same  right  respecting  any 
insurance  effected  by  the  tenant  on  his  own  account  (c). 

Separate  insurance  by  landlord  and  tfnant,  effects  of. — Where  Ihe 
lessee  is  under  covenant  to  insure,  and  the  landlord  insures  also  on 
his  own  account  the  same  interest,  the  landlord  would  seem  to  be 
covered  in  both  cases,  and  the  insurers  would  be  entitled  to  contri- 
bution inter  se,  where  the  insurance  exceeded  the  whole  value  of 
the  premises,  or  the  fire  was  only  partial.  But  in  such  a  case  the 

(*)  44  &  45  Viet.  c.  41.  s.  14  (2).     Quitter  v.  Mapleson.  9  Q.  B.  D.  672.  62  L 
J.  Q.  B.  44,  47  L.  T.  N   S.  561,  31  W.  R.  75.     Woodfull,  024,  025  (12th  ed.). 

(;/)  44  &  45  Viet  c.  41.  s.  14  (1). 

(z)  <;<n-<li'n  \.  lii'irain,  2<  L.  J.  Ch.  478,  per  Lord  St.  Leonards. 

(a)  See,  however,  Reynard  v.  Arnold,  10  Ch.  App.  386,  JM  W.  R.  804 

(6)  Under  s.  83  of  14  Geo.  III.  c.  78. 

(c)  Reynard  v.  Arnold.  JO  Ch.  App.  386,  affirming  S.  C.  16  Eq.  218,  23  W.  R. 
804.' 
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landlord  will  not  be  allowed  to  increase  the  liability  of  the  tenant 
or  to  diminish  the  benefit  of  his  policy,  and  will  be  obliged  to  bring 
into  account  what  he  has  received  on  his  policy  (c).  Double  insur- 
ance.—For  instance,  if  both  insured  for  £500  on  a  house  worth 
£700,  in  case  of  total  loss  £350  would  be  paid  on  each  policy,  and 
the  landlord  would  be  obliged  to  account  to  the  tenant  for 
£150,  the  ^amount  whereby  the  benefit  of  the  latter 'a  policy  [*  279] 
effected  under  a  covenent  in  his  lease  would  be  diminished. 
If  damage  were  done,  say  to  £100,  each  would  receive  £50.  But 
th<?  landlord  would  have  to  hand  over  the  £50  which  he  received, 
or  spend  it  in  reinstatement. 

Where  a  tenant  being  under  a  covenant  to  repair,  &c.,  but  not  to 
insure,  does  insure,  such  policy  is  not  an  insurance  of  the  landlord's 
interest,  but  of  the  tenant's  liability,  and  in  such  a  case  no  contri- 
bution would  take  place  between  the  insurers  if  the  landlord  in- 
sured, and  the  tenant  would  not  be  harmed  by  such  an  insur- 
ance {d). 

Option  to  purchase  by  tenant  bound  to  insure. — When  a  tenant  bound 
to  insure  has  an  option  to  purchase,  he  can  insist  on  the  proceeds 
of  a  policy  effected  by  him  being  taken  in  satisfaction  of  part  of  the 
purchase-money  (e). 

A  covenant  to  pay  rent  continues  in  force  even  after  the  destruc- 
tion of  the  property  in  respect  whereof  it  is  payable  (/).  Tenants 
insurable  interest  in  rent. — The  liability  gives  the  tenant  who  incurs 
it  an  insurable  interest  in  his  rent  which  most  offices  are  willing  to 
cover.  Where  the  covenant  to  pay  rent  is  so  qualified  as  to  ex- 
clude this  liability,  the  rent  will,  in  case  of  a  partial  loss,  be  appor- 
tioned (a).  But  even  a  covenant  excluding  the  liability  to  repair 
in  case  of  casualties  by  fire  will  not  remove  the  liability  for  rent  (fi). 
It  is  therefore  prudent,  ir  all  cases  where  liability  to  pay  rent  in 
case  of  fire  is  not  clearly  excluded,  for  the  lessee  to  insure  his 
rent. 

Where  a  tenant  is  in  no  way  responsible  in  case  of  *fire,  [*  280] 
he  may  still  be  entitled  to  insure,  to  secure  himself  against 
loss  of  the  benefit  of  his  term  by  the  happening  of  a  fire,  or  loss  of 
premises  for  which  he  is  liable  to  pay  rent  for  a  term.  But  the 
value  of  his  tenant's  interest  not  being  commensurate  with  the  value 
of  the  fee-simple,  he  could  not,  on  an  insurance  on  his  own  interest, 

(c)  Reynard  v.  Arnold,  10  Ch.  App.  386,  affirming  S.  C.  16  Eq.  218,  23  W.  R. 
804. 

(d)  Darrell  v.  Tibbits,  5  Q.  B.  D.  560,  50  L.  J.  Q   B.  33,  29  W.  R.  66,  42  L.  T. 
N.  S.  797. 

(e)  Reynard  v.  Arnold,  10  Ch.  App.  386,  23  W.  R.  804. 

(/)  Holzapfel  v.  Baker,  18  Ves.  115.  Baker  v.  Holzapfel,  4  Taunt.  45  (1811). 
Lofft  v.  Denis,  28  L.  J.  Q  B.  171.  Packer  v.  Gibbins,  1  Q  B.  421.  Izon  v.  Gor- 
ton, 5  filing.  N.  0.  501  (1839). 

(c/)  Taylor  v.  Caldwell,  S  B.  &  S.  826,  32  L.  J.  Q.  B.  164,  11  W.  R.  726,  8  L. 
T.  N.  S  356. 

(h)  Belfour  v.  Weston,  1  T.  R.  310  (1786),  and  Fender  v  Ainslcy,  (1767),  there- 
in cited. 
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recover  the  fee-simple  value  (t)  except  by  way  of  reinstatement.  To 
hold  otherwise  would  be  to  enable  him,  by  adequate  insurance,  in 
case  of  fire  to  put  himself  into  the  freeholder's  shoes. 

Covenant  to  insure  loss.  Bankruptcy  of  covenantor. — Where  a  con- 
tract is  made  to  insure  the  property  of  another,  and  that  is  burnt, 
and  the  contractor  becomes  bankrupt,  the  owner  of  the  property 
may  prove  in  the  bankruptcy  for  the  value  of  the  property  lost.  It 
does  not  seem  to  matter  whether  the  contract  is  to  effect  an  insur- 
ance or  one  to  be  liable  for  damage  by  fire.  But  the  claim  of  the 
owner  must  arise  from  damage  suffered  before  the  bankruptcy.  It 
might  at  first  seem  a  mere  claim  for  unliquidated  damages,  but 
the  Court  in  the  case  cited  below  held  that  the  quantity  and  quality 
of  the  timber  was  settled  before  the  bankruptcy,  and  that  the  value 
was  regulated  by  the  market  price,  and  that  a  proof  for  its  value  at 
that  price  was  admissible  (k). 


(0  Castellain  v   Preston,  11  Q.  B.  D.  380,  per  Bowen,  L.  J.;  reported  also  52 
L.  J.  Q.  B.  366,  49  L.  T.  N.  S.  29,  31  W.  R.  557. 
(k)  Ex  parte  Bateman,  25  L.  J.  Bkcy.  19,  2  Jur.  N.  S.  365. 
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^CHAPTER  XV.  [*  281] 

MORTGAGE. 

Mortgagors  insurable  interest. — The  mortgagor  has  an  insurable 
interest  in  so  much  of  the  property  mortgaged  by  him  as  is  of  an 
insurable  nature.  Whatever  the  number  of  mortgages  he  is  equit- 
"le  owner  still,  and  his  right  to  insure  remains  co-extensive  with 
e  value  of  the  property  (a).  In  case  of  loss  the  mortgagor  has  a 
rfect  right  to  look  to  his  indemnity  from  the  insurers  as  a  means 
>f  discharging  the  incumbrances  in  the  place  of  the  property  itself. 
The  incumbrances  do  not  cease  with  the  loss,  and  the  whole  loss  is 
the  mortgagor's,  and  he  remains  personally  liable  for  the  mortgage 
debt;  for  "every  mortgage  implies  a  loan,  and  every  loan  implies  a 
debt,  for  which  the  property  of  the  borrower  is  liable,  though  he 
have  neither  entered  into  a  bond  nor  covenant  for  payment  ofit"  (6). 
Mortgagor's  interest  ceases  on  foreclosure. — The  mortgagor's  insurable 
interest  in  the  mortgaged  properties  does  not  cease  until  foreclosure 
absolute,  and  the  extinction  of  all  equities  in  his  favour  (c);  and  in 
Canada  until  the  mortgage  debt  has  been  paid,  though  foreclosure 
has  taken  place,  on  the  ground  that  the  mortgagor  is  still  liable  (d). 
In  a  recent  American  case  the  mortgagor  was  held  to  have  an  in- 
terest though  the  mortgagee  had  sold,  as  the  sale  was  set  aside. 

Mortgagee's  insurable  interest — A  mortgagee  as  such  has  only  a 
partial  interest  in  any  insurable  property  comprised  in  his 
security.     His  *mortgage  interest  is  limited  to  the  amount  [*  282] 
of  his  mortgage  debt  by  the  terms  of  14  Geo.  III.  c.  48  (e). 
Any  fire  policy  effected  in  virtue  of  his  mortgage  interest  is  merely 
a  collateral  security  for  his  debt,  for  "  the  contract  of  insurance 
contained  in  a  marine  or  fire  policy  is  a  contract  of  indemnity  and 
indemnity  only,  and  the  insured,  in  case  of  a  loss  against  which 
the  policy  has  been  made,  shall  be  fully  indemnified,  but  shall 
never  be  more  than  fully  indemnified "  (/).    Such  mortgage  in- 
terest has  in  New  Brunswick  been  decided  to  end  on  foreclosure 
absolute,  and  if  a  fire  happen  thereafter  the  mortgagee  cannot  re- 
fa)   Glover  v.  Black,  1  Wm   Bl.  396,  3  Burr.  1394. 
(6)  Fisher  Mortgages,  vol.  2,  p   679. 

(c)  Thompson  v.  Grant,  4  Madd.  438.     See  Angell  Ins.  p.  100,  for  American 
cases  hereon.     Stephens  v.  Illinois,  48  111.  327. 

(d)  Parsons  v.  Queen  Insurance,  29  U.  C.  (C.  P.)  188,  211      This  case  came 
to  the  Privy  Council  on  another  point,  7  App.  Cas.  96. 

(e)  See  per  Bowen,  L.  J.,  in  Castellain  v.  Preston,  11   Q.  B.  D.  380,  32  L.  J. 
Q  B.  366  at  376,  49  L.  T.  N.  S   29,  31  W.  R  557. 

(/)  Castellain  v.  Preston   li  Q.  B.  D.  386,  per  Brett.  L  J. 
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cover  on  the  policy  effected  by  him  as  mortgagee  (g} ;  and  he  can- 
not, in  case  of  a  fire,  recover  more  than  the  amount  due  at  the  time 
of  the  fire  upon  his  security,  because  that  is  the  measure  of  his 
loss,  and  the  contract  is  only  one  of  indemnity.  The  same  is  also 
the  rule  in  Canada  (k).  Such  a  policy  will  not,  according  to  some 
American  authorities,  cover  further  advances,  unless  it  be  specially 
so  stipulated  (i).  so  that,  though  the  mortgage  deed  may  contem- 
plate further  advances,  only  the  unpaid  balance  of  the  amount  due 
at  the  time  when  the  policy  was  effected  can  be  recovered.  This 
would,  however,  seem  to  be  at  variance  with  English  law;  for  "a 
person  who  has  a  limited  interest  may  insure  nevertheless  on  the 
total  value  of  the  subject-matter  of  the  insurance,  and  he  may  re- 
cover the  whole  value  subject  to  these  two  provisions.  First  of  all, 
the  form  of  his  policy  must  be  such  as  to  enable  him  to  recover 
the  total  value,  because  the  assured  may  so  limit  himself 
[*  283]  by  the  way  in  which  *he  insures  as  not  really  to  insure  the 
•whole  value  of  the  subject  matter;  and  secondly,  he  must 
intend  to  insure  the  whole  value  at  the  time "  (k).  It  therefore 
seems  that  if  the  policy  is  such  as  to  cover  the  full  value  of  the 
property  insured,  the  mortgagee  might  recover  to  the  full  extent  of 
his  interest  therein,  whether  such  interest  were  created  by  original 
advance  or  further  advance.  The  mortgagor  has  no  interest  in  a 
mortgagee's  policy  effected  with  the  mortgagee's  own  moneys,  and 
not  in  pursuance  of  any  agreement  between  them  (/). 

Mortgagor' 's-  interest  in  mortgagee's  policy. — But  by  the  operation  of 
s.  83  of  the  old  Metropolitan  Building  Act  (m)  (left  unrepealed  by 
the  Metropolitan  Building  Act,  7  &  8-  Viet.  c.  84),  the  mortgagor 
may  insist  on  the  proceeds  of  a  mortgagee's  policy  being  applied 
towards  reinstatement,  and  thus  the  policy  might  enure  for  the  ben- 
efit of  the  estate  (n).  Mr.  Davidson  therefore  thinks  (o)  that  in 
such  a  case  the  mortgagee  would  have  a  right  to  recover  the  prem- 
iums independently  of  Lord  Cranworth's  or  the  Conveyancing  Act?, 
probably  as  money  paid  to  the  mortgagor's  use.  This,  however, 
has  not  been  expressly  decided. 

(g)  Gaskin  v.  Phcenix,  6  Allen  (New  Bruns  )  429.  See  also  Smith  v.  Colum- 
bian. 17  Perm.  253.  Seeing  that  he  has  only  insured  a  special  interest,  ami  not 
the  premises.  But.  contrh,  see  Bailey  v  American  Ins.  Co.,  5  McCrary  (U  8. 
Cirt  Ct.)22l. 

(h)  Ogden  v.  Montreal,  8  U.  C.  (C  P.)  497,  and  s-oo  Ebuwarth  v.  Alli<in<r  <  '<>.. 
J-  I.  J.  C  P.  394  n.  a  case  of  insurance  of  u  partial  interest  or  lien.  And  ulso 
Johnson  v.  North  British  and  Mercantile,  1  Holmes  (U.  S.  Circ.  Ct)  117. 
Humphrey  v.  Hartford  Fire,  15  Blatch  (U.  S.  Circ.  Ct.  504. 

(f)  Smith  v.  Columbia,  17  Penn.  253. 

(k}  Castellain  v.  l+e*ton,  11  Q.  B.  D  at  398.  per  Bowen,  L.  J.  See  note  (e] 
supra. 

1}  Dobson  v.  Land.  8  Hare  210,  14  Jur.  221.  19  L.  J.  Ch.  484.  King  v.  N////« 
Mutual,  61  Mass  (7  Cush  )  1. 

(m)  13  Geo.  III.  c.  78. 

(n)  Kx  part,,  (lorelei/,  4De  G.  J.  &  S.  477,  13  W.  R.  60,  :*4  L.  J.  Bkcy.  1,  11 
L.  T.  N.  S  :;!'.».  lo.J.ir.  X  S.  1085. 

(o)  Precedents,  vol.  2,  pt  2,  p.  59  note  (4th  ed.). 
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Mortgagee's  right  to  charge  premiums. — In  the  absence  of  express 
stipulation,  a  mortgagee  could  not,  independently  of  statute  (p), 
charge  in  account  the  premiums  paid  by  him  upon  an  insurance  of 
the  property  against  fire  (q\  nor  could  he  (even  though  the  mort- 
gagor had  covenanted  to  insure  against  fire  and  neglected  to  do  so), 
as  against  a  subsequent  incumbrancer,  himself  insure  the  mortgaged 
premises  and  add  the  sums  so  paid  to  his  mortgage  debt  (r). 
^Chattels  do  not  come  within  the  scope  of  14  Geo.  III.  c.  [*  284] 
78,  s.  83,  and  reinstatement  of  them  cannot  be  had.  Not 
obliged  to  reinstate  fixtures. — Consequently  the  mortgagee  cannot  be 
made  to  expend,  in  reinstating  fixtures  which  were  not  attached  to 
the  freehold,  money  arising  from  an  insurance  thereon  effected  on 
his  own  account  (s). 

Mortgagee's  right  in  mortgagor's  policy. — If  the  mortgagor  after  the 
mortgage,  and  in  the  absence  of  any  agreement  by  him  to  insure, 
does  insure,  the  mortgagee  could  not,  until  the  passing  of  the  Con- 
veyancing Act,  1881,  claim  to  be  paid  out  of  the  proceeds  of  such 
insurance  (f).  He  could  however,  if  the  insurance-money  had  not 
been  paid  over,  insist  on  its  being  applied  in  reinstatement  (u). 
Now,  however,  by  the  Conveyancing  and  Law  of  Propeity  Act, 
1881  (v),  a  mortgagee,  where  the  mortgage  is  made  by  deed,  will 
have  the  power,  to  the  like  extent  as  if  it  had  been  expressed  in 
terms  by  the  mortgage  deed  uat  any  time  after  the  date  of  the  mort- 
gage deed,  to  insure  and  keep  insured  against  loss  or  damage  by 
fire  any  building,  or  any  effects  or  property  of  an  insurable  nature, 
whether  affixed  to  the  freehold  or  not,  being  or  forming  part  of  the 
mortgaged  property ;  and  the  premiums  paid  for  any  such  insur- 
ance shall  be  a  charge  on  the  mortgaged  property  in  addition  to 
the  mortgage-money,  and  with  the  same  privity,  and  with  interest 
at  the  same  rate  as  the  mortgage-money  "  (x). 

Conveyancing  Act,  s.  28. — And  by  s.  23  of  the  same  Act  it  is  pro- 
vided that — "  (1)  The  amount  of  an  insurance  effected  by  a  mort- 
gagee against  loss  or  damage  by  fire  under  the  power  in  that  be- 
half conferred  by  this  Act  shall  not  exceed  the  amount  specified  in 
the  mortgage  deed,  or,  if  no  amount  is  therein  specified, 
then  shall  not  exceed  *two-third  parts  of  the  amount  that  [*  285] 
would  be  required  in  case  of  total  destruction  to  restore  the 
property  insured. 

"  (2)  An  assurance  shall  not,  under  the  power  conferred  by  this 
Act,  be  effected  by  a  mortgage  in  any  of  the  following  cases 
(namely) : — 

(p)  44  &  45  Viet.  c.  4.  s.  19  (2). 
(q)  Bellamy  v  Brickenden,  supra,  2  J.  &  H.  137. 

(r)  Brook  v.  Stone,  34  L.  J.  Ch.  251,  12  L.  T.  N.  S.  114,  13  W.  R.  401  (1865) 
(s)  Ex  parte  Gordey,  ubi  supra. 

(f)  11  Dav.  56.  Lees  v.  Whiteley,  2  Eq.  143,  35  L.  J.  Ch.  412,  14  L.  T.  N.  S. 
472,  14  \V.  R  534.  See  Angell  114,  s.  60. 

u)  Ex  parte  Gordey,  ubi  supra. 

v)  44&45  Viet.  c.  41. 

x)  S.  19,  clause  2. 
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u  Where  there  is  a  declaration  in  the  mortgage  deed  that  no  in- 
surance is  required. 

"  Where  an  insurance  is  kept  up  by  or  on  behalf  of  the  mortgagor 
in  accordance  with  the  mortgage  deed. 

"When  the  mortgage  deed  contains  no  stipulation  respecting  in- 
surance, and  an  insurance  is  kept  up  by  or  on  behalf  of  the  mort- 
gagor, to  the  amount  in  which  the  mortgagee  is  by  this  Act  author- 
ized to  insure. 

"(3)  All  money  received  on  an  insurance  effected  under  the 
mortgage  deed  or  under  this  Act,  shall,  if  the  mortgagee  so  requires, 
be  applied  by  the  mortgagor  in  making  good  the  loss  or  damage  in 
respect  of  which  the  money  is  received. 

"  (4)  Without  prejudice  to  any  obligation  to  the  contrary  imposed 
by  law,  or  by  special  contract,  a  mortgagee  may  require  that  all 
money  received  on  an  insurance  be  applied  in  or  towards  discharge 
of  the  money  due  under  this  mortgage." 

Remarks  on  conveyancing  Act,  1881. — The  Act  imposes  no  obliga- 
tion to  insure  upon  the  mortgagor.  It  simply  gives  in  certain  cases 
to  the  mortgagee  the  power  to  effect  and  keep  up  a  policy  and  pay 
the  premiums,  which  will  become  a  charge  on  the  mortgaged  prop- 
erty in  addition  to  the  morbgage-money,  and  the  mortgagee  can 
only  charge  the  mortgagor  the  premium  on  an  insurance  not  ex- 
ceeding the  amount  agreed  in  the  mortgage  deed,  or,  if  none  be 
there  agreed,  two-thirds  of  the  cost  of  reinstating,  s.  23  (1),  and  he 
cannot  charge  the  mortgagor  with  premiums  in  the  face  of  contrary 

stipulations. 

[*  286]  *Act  applies  to  mortgage  by  deed. — The  Act  applies  only  to 
a  mortgage  by  deed.  Where  an  equitable  mortgage  exists 
with  an  agreement  to  execute  a  legal  mortgage,  the  mortgagee  can 
compel  the  execution  of  the  latter;  but  it  would  seem,  from  the 
terms  of  the  Act,  could  not  exercise  his  statutory  rights  until  the 
execution  of  such  deed. 

Two- thirds  value  insurable.—The  limit  of  insurance  for  which  the 
premium  can  be  charged  to  the  mortgagor,  two-thirds  of  the  cost 
of  reinstatement,  seems  based  on  the  usual  limit  of  a  mortgagee's 
advance. 

Reinstatement  under  conveyancing  Act,  1881. — The  Act  provides  for 
a  defect  in  F.  83  of  14  Geo.  III.  <•.  78,  by  giving  the  mortgagee  a 
power  to  insist  on  the  proceeds  of  any  insurance  effected  under  the 
mortgage  deed  or  the  Act  being  employed  in  jreinstating  the  prem- 
ises, 8.  23  (3),  whether  the  same  have  or  have  not  been  paid  over  to 
the  insurer.  S.  83  only  compels  insurers  to  reinstate  on  the  request 
of  parties  interested  in  the  property  insured,  but  does  not  oblige 
either  of  such  parties,  to  whom  the  insurer  may  have  paid  over  the 
insurance-money,  to  reinstate  on  the  request  of  the  other  parties, 
interested.  These  statutory  provisions  do  not  affect  the  mortga- 
gee's right  to  insure  the  whole  amount  of  his  mortgage  debt  in  a 
case  where  he  is  insufficiently  secured  by  polici*  H  to  the  amounts 
aforesaid.  Conveyancing  Act  limits  mortagee's  right  to  charge  premiums, 
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not  his  right  to  insure. — But  he  would  be  unable  to  charge  the  pre- 
miums on  an  amount  in  excess  of  what  is  specified  in  the  statute, 
and  would  be  liable  to  have  the  proceeds  of  his  policy  applied  in 
reinstating  the  premises  if  the  mortgagor  so  desired  it  (?/). 

Settled  Land  Act,  1882. — Where  improvements  are  effected  under 
the  Settled  Land  Act,  1882  (z),  and  the  tenant  for  life,  or  any  suc- 
cessor having  a  limited  interest,  is  obliged  to  insure  the  same  under 
s.  28  (1),  it  would  seem  that,  in  case  such  improvements  were  dam- 
aged by  fire,  such  tenant  for  life,  or  successor,  could  not 
pay  the  proceeds  of  an  insurance  *on  sucli  improvements  [*  287J 
to  a  mortgage  thereof  without  becoming  liable  to  the  re- 
mainderman, s.  28  (5). 

Mortgagee  of  lessee  insuring  not  entitled  to  policy-money. — And  where 
a  lessee  insured  in  pursuance  of  his  covenant  in  his  lease,  it  would 
seem  that. the  mortgagee  of  the  leasehold  interest  could  not  claim 
the  proceeds  of  the  policy  (a)  as  against  the  lessor. 

Besides  those  cases  in  which  either  the  insurance  has  been  ef- 
fected without  any  stipulation  between  the  parties  or  to  supplement 
a  default  by  the  mortgagor,  questions  arise  as  to  the  proceeds  of 

>licies  effected  under  contract. 

Right  to  proceeds  of  policy.  Where  covenant  to  repair  broken.  Cov- 
lant  to  insure. — Where  lessor  or  lessee  covenants  to  repair,  the  other 
of  them  would  have  no  claim  on  a  fire  policy  taken  out  for  the 
purpose  of  protection  against  liability  to  repair  in  case  of  fire  (6), 
but  it  would  be  different  in  case  of  a  covenant  to  insure;  and  in 
Garden  v.  Ingram  (c)  a  lessee  under  covenant  to  insure  and  apply 
the  proceeds  of  the  policy  in  reinstatement  mortgaged  his  term,  the 
lortgage  deed  containing  no  covenant  as  to  insurance.  A  policy 
was  on  foot  in  accordance  with  the  lease  when  a  fire  happened, 
""lie  mortgagee  assigned  his  interest  with  benefit  of  policy.  The 
Lord  Chancellor  decided  that  the  mortgagor  could  not  claim  a  lien 
upon  the  policy  for  money  expended  by  him  voluntarily  in  rein- 
statement, as  both  insurance  office  and  lessor  could  insist  upon  the 
)olicy-moneys  being  wholly  expended  on  reinstatement.  He  de- 
cided further,  that  since  the  object  of  the  insurance  wa§  reinstete- 
lent,  the  mortgagor  could  not  claim  the  policy-moneys  as  against 
the  mortgagee  so  as  to  defeat  that  object;  and  that  being  the  orig- 
inal destination  of  the  money,  and  the  lessee  being  powerless  to  pre- 
vent reinstatement,  it  was  immaterial  to  decide  whether  the  benefit 
>f  the  policy  passed  to  the  mortgagee's  vendee. 

*The  mortgagee  had  excercised  his  power  of  sale  with  [#  288] 
mefit  of  policy,  so  that  the  lessee's  interest  in  the  prem- 
ises had  ceased.     This  was  held  not  to  affect  the  validity  of  the  pol- 

(y)  Reynard  v.  Arnold,  10  Ch.  App.  386,  23  W.  R.  804. 

(*)  45  &  40  Viet.  c.  38. 

(a)  44  &  45  Viet.  c.  41,  s.  23  (4),  but  see  Garden  v.  Ingram,  23  L.  J.  Ch.  274. 

(6)  Brown  v.  QuiUer.  2  Eden  210,  Amb.  619.     Leeds  v.  Cheetham,  I  Sim.  146, 

L.  J.  O.S.  Ch.  105. 

(c)  2  5  L.  J.  Ch?  478. 
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icy,  inasmuch  as  the  lessor's  interest  in  the  premises  continued,  but 
to  deprive  the  lessee  of  all  benefit  of  the  indemnity  promised  by 
the  policy,  since  lie  had  not  the  property  in  respect  of  which  it  was 
to  be  given.  In  a  very  recent  American  case,  where  a  mortgage 
contained  a  covenant  by  the  mortgagor  to  insure,  and  the  purchaser 
of  the  redemption  obtained  by  his  agent  a  policy  payable  in  case  of 
loss  to  the  mortgagee,  the  latter  was  held  entitled  to  the  proceeds 
under  the  circumstances  of  the  case  (d). 

This  case  enables  the  mortgagee,  not  to  appropriate  the  proceeds 
of  the  lessee's  policy,  but  to  insist  on  its  being  used  according  to  the 
covenant.  In  the  particular  case  the  mortgagor's  vendee  had  be- 
come by  conveyance  the  actual  lessee.  Now,  however,  the  whole 
difficulty  has  been  set  at  rest  by  s.  23  (4)  of  the  Conveyancing  Act, 
1881  («). 

No  right  of  reinstatement  under  bill  of  sale. — This  section  also  covers 
Lees  v.  Whiteley,  2  Eq.  149,  in  which  case  a  bill-of-sale  holder,  who 
had  stipulated  for  insurance  but  not  for  appropriation  of  the  pol- 
icy-moneys to  the  debt,  was  held  to  have  no  equity  to  receive  the 
proceeds  of  the  policy  as  against  the  assignees  of  the  grantor,  who 
had  become  bankrupt.  Kindersley,  V.  C.,  declined  to  import  any 
term  into  the  contract,  or  to  imply  it  from  the  nature  of  the  stipu- 
lation therein  contained.  A  bill  of  sale  on  chattels  does  not,  as 
would  a  mortgage  on  realty,  give  the  holder  any  right  to  insist  on 
reinstatement  (/). 

Mortgagee' obliged  to  transfer  instead  of  re- convey. — As  a  mortgagee 

may  now  be  compelled  to  transfer  his  mortgage  in  lieu  of 

[*  289]  reconveyance  (#),  a  question  *may  arise  as  to  an  insurance 

effected  in  his  name,  in  pursuance  of  the  statutory  powers 

given  by  ss.  19,  23,  of  the  Convenancing  Act,  1881. 

Since  the  premiums  in  respect  of  such  insurance  are  to  be  a 
charge  on  the  mortgaged  property  in  addition  to  the  mortgage- 
money,  with  the  same  priority  and  at  the  same  interest  (A),  it  would 
seem  that  the  mortgagor  could  compel  the  mortgagee  to  do  all 
things  necessary  to  obtain  the  assent  of  the  insurers  to  a  transfer 
of  the  policy  with  the  mortgage,  and  the  result  would  seem  to  be 
the  same  if  the  mortgagee  transferred  of  his  own  accord  instead  of 
at  the  request  of  the  mortgagor,  since  the  effect  of  the  premiums 
being  so  charged  on  the  property  is  virtually  to  make  the  policy  a 
part  of  the  security. 

The  position  of  the  insurers  is  not  altered  by  the  Act.     They 
could  not,  before  or  after  it,  be  compelled  to  assent  to  a  transfer. 
*-  Joint  insurance  by  mortgagor  and  mortgagee. — Where  mortgagor  and 
mortgagee  effect  a  joint  insurance  on  the  mortgaged  estate,  neither 

(d)  Reid  v.  M'Crum,  91  N.  Y  412. 

(e)  ^  I'ir/e  Royal  Exchange  Assurance,  IS  L.  J.  Ch.  21(>. 

(  f)  Ex  partc  Gortln,  4  De  G.  J.  &  S.  477,  34  L.  J.  Bkcy.  11  L.  T.  N.  S  319, 
13  W.  R.  CO,  10  Jur.  N.  S.  1085. 

(a)  Conveyancing  Act,  1881  (44  &  45  Viet.  c.  41),  s.  16. 
(A)  S.  19. 
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can  apply  the  proceeds  of  the  insurance,  which  is  a  joint  security, 
irrespectively  of  the  claims  of  the  other.  So  the  assignees  in  bank- 
ruptcy of  a  mortgagor  who  had  received  the  proceeds  of  a  joint 
policy  were  ordered,  at  the  suit  of  the  mortgagee,  to  pay  them  into 
the  Court  of  Chancery,  although  they  had  already  been  paid  into 
the  mortgagor's  account  in  bankrupcy  (i). 

Receipt  of  one  sufficient. — Nevertheless,  in  the  case  of  a  joint  in- 
surance the  receipt  of  the  one  who  had  the  policy  would  be  a 
sufficient  discharge  to  the  insurance  company  (&);  and  Lord  Den 
man  said  (I):  "The  covenant  to  insure  in  the  names  of  three  per- 
sons is  not  complied  with  by  insuring  in  the  names  of  those  three 
and  another;  that  other  party  may  receive  the  money  from 
the  insurance  company  in  case  *of  fire,  or  he  may  .release  [*  290] 
•     an  action  brought  to  recover  the  amount." 

Power  to  charge  premiums  against  the  mortgagor. — Premiums  paid 
by  the  mortgagee  to  insure  the  mortgaged  property  against  fire  will 
not  be  allowed  to  the  mortgagee  in  his  account,  and  cannot  be 
charged  on  the  mortgaged  property  except  by  express  contract  in 
that  behalf,  or  in  virtue  of  statutory  powers  (m).  This  is  so  even 
where  the  mortgagor  has  covenanted  to  insure  and  the  mortgagee 
has  paid  the  premium  on  his  default,  In  such  a  case  the  mort- 
gagee cannot  add  the  premiums  so  paid  to  his  mortgage  debt  as 
against  a  subsequent  incumbrancer  (n). 

Principle  of  aecision. — The  principle  upon  which  the  decisions 
cited  go  is  that  if  the  mortgagee  insures  for  his  own  benefit,  and  is 
not  liable  to  account  for  the  proceeds  of  his  policy  in  case  of  a  loss, 
te  cannot  debit  the  mortgagor  with  the  premiums.  When  mortga- 
gee may  charge  premiums. — Consequently,  where  the  insurance  is 
authorized  by  the  mortgagor,  or  in  the  mortgage  deed,  and  is  for 
the  mortgagor's  benefit,  the  mortgagee  will  be  entitled  to  his  pre- 
miums, in  account  or  otherwise,  even  where  the  policy  effected  by 
him  does  not  actually  conform  to  the  terms  of  the  deed  (o). 

These  rules  of  law  apply  only  to  such  mortgages,  if  any,  as  were 
effected  before  the  28th  August  1860,  when  Lord  Cran worth's  Act 
came  into  operation  (_p). 

All  mortgage  deeds  executed  between  that  date  and  December 
31,  1882,  both  inclusive,  come  within  the  provision  of  that  Act. 
This  Act  is  now  repealed  by  Conveyancing  Act,  1881,  s.  71  (1),  but 

(i)  Rogers  v.  Grazebrooke,  12  Sim.  557. 

(&)  2  Rol.  Abr.  410  (D  ),  pt.  1,  5. 

(I)  Penniall  v.  Harborne,  12  Jur.  161,  17  L.  J.  Q.  B.  94,  11  Q.  B.  368. 

(m)  Dobson  v.  Land,  8  Ha.  216, 19  L.  J  Ch.  484,  14  Jur.  pt.  2,  221.  Bellamy 
v.  Brickcnden,  2  J.  &  H  137,  32  Beav.  484.  44  &  45  Viet.  c.  41,  s.  19  (ii. ). 

)  Brooke  v.  Stone,  34  L.  J.  Ch.  250,  12  L  T.  N  S.  114,  13  W.  R.  401.  But 
see  Scholefield  v.  Lockwood  33  L.  J.  Ch.  106,  9  Jur.  N.  S.  738,  1258,  1 1  W.  R. 
555,  where  Lord  Romilly  allowed  them,  as  mortgagor  was  under  covenant  to  in- 
sure, 8  L.  T.  N.  S.  409. 

(o)  Dobson  v.  Land,  4  De  G.  &  S.  575,  supra. 

(f»)  23  &  24  Viet.  c.  145,  ss.  11.  32,  34.     . 
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by  s.  71  (2)  its  benefits  are  saved  for  instruments  executed 
[*  291]  before  the  Commencement  of  the  Conveyancing  Act,  1881, 
the  provisions  whereof  as  to  mortgages  only  apply  to  deeds 
executed  after  December  31,  1882  (q). 

Effect  of  Oranworth's  Act,  and  Conveyancing  Act,  1S81 — By  Lord 
Cranworth's  Act  (s.  11)  the  mortgagee  is,  us  an  incident  of  his  morfc- 
dven  the  power  to  insure  and  keep  insured  again-t  fire  the 
whole  or  any  part  of  the  property  mortgaged,  whether  affixed  to  the 
freehold  or  not,  which  is  in  its  nature  insurable,  and  to  add  the 
premiums  paid  for  any  such  insurance  to  the  principal  money  se- 
cured, at  the  same  rate  of  interest.  But  such  power  will  only  take 
effect  or  be  exercisable  in  the  absence  of  an  express  declaration  to 
the  contrary  in  the  mortgage  deed,  and  may  be  made  to  take  effect 
subject  to  any  variations  and  limitations  contained  therein  (s.  32). 

The  provision  of  the  Act  seem  to  apply  only  to  deeds  executed 
after  its  passing  (s.  43)  (r). 

The  provisions  of  the  Conveyancing  Act,  1881,  as  to  insurances 
upon  mortgaged  property  are  similar  to  those  of  Lord  Cranworth's 
Act,  but  more  comprehensive,  especially  in  its  provisions  as  to  the 
application  of  the  insurance  money  (s). 

Subrogation  of  insurer  to  mortgagee's  rights  against  insured. — Though 
where  a  mortgagee  insures  his  debt  on  his  own  account,  the  mort- 
gagor has  no  claim  on  the  proceeds  of  such  a  policy,  the  insurer,  it 
would  eeem,  is  entitled  to  be  put  into  the  mortgagee's  place  as  to 
the  mortgage  debt  if  he  pays  the  loss ;  and  conversely,  if  the  mort- 
gagee is  paid  by  the  mortgagor  after  loss,  but  before  his  action 
against  the  insurer  is  concluded,  he  cannot  recover  on  the  policy. 
And  if  after  payment  on  the  policy  he  recovers,  whether  by  suit  or 
otherwise,  the  mortgage-money,  he  must  refund  to  the  in- 
[*  292]  surer  so  *uiuch  of  his  total  receipts  from  both  mortgagor 
and  insurer  as  is  in  excess  of  his  actu  d  loss  by  the  fire. 
This  all  follows  from  the  principle  that  insurance  is  a  contract  of 
full  indemnity  and  no  more  (t). 

Separate  policies  by  mortgagor  and  mortgagee. — The  existence  of  an 
insurance  by  the  mortgagee  on  his  own  account  would  in  no  way 
affect  the  validity  of  an  insurance  by  the  mortgagor  on  this  interest. 
In  case  of  a  loss,  the  policies  being  on  different  interests,  the  in- 

(q)  Williams,  Real  Property  (13th  ed.),  454  note. 

(r)  See,  however,  s.  24.  Williams,  Real  Property,  454,  considers  the  Art  to 
apply  only  to  deeds  executed  after  its  commencement,  and  so  does  Bunyan,  Fiic 
Ins.  (1st  ed.)  195,  in  spite  of  this  section. 

(•)  S.  19  (2). 

(0  Per  Gibson,  J.,  Smith  v.  Columbia,  17  Penn.  at  261,  and  see  Casteiluln  \ 
Prexton,  31  W.  R.  fi67,  11  Q.  B.  D.  380.  62  L.  ,J.  Q  B.  306,  4'.)  L.  T.  N.  S.  2!i 
King  v.  Mate  Mutual,  Gl  Mans  (7  Gush.)  1.  holds  the  insurer's  right  to  be  only 
equitable,  if  any,  and  only  to  arise  when  mortgage  recovers  But  this  decision 
goes  on  narrower  grounds  than  tho  others  cited.  A  claim  for  assignment  of  se- 
curities was  made  in  Scotisb  Amicable  Assurance  v.  Northern,  21  Sc  L  R.  189, 
11  C.  S,  C  (4th  series)  287. 
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surers  would  not  be  entitled  to  contribution  inter  se  (u),  and  the 
mortgager's  insurer  would  have  to  pay  in  full  to  his  assured.  But 
if  the  mortgagor's  insurer  reinstated,  the  mortgagee's  claim  on  his 
policy  would  be  gone. 

When  mortgage  debt  to  be  paid  out  of  mortgagors  policy.  Subroga- 
tion of  mortgagee's  insurer  as  against  mortgagor**  insurance. — It  may 
be  that  as  under  s.  23  (4)  of  the  Conveyancing  Act,  1881,  the  mort- 
gagee is  entitled  to  make  the  mortgagor,  out  of  the  proceeds  of  any 
insurance  effected  by  him  for  which  no  other  destination  is  pro- 
vided by  law  or  special  contract/ pay  off  the  mortgage  debt,  so  also 
the  mortgagee's  insurer  would,  under  Castellain  v.  Preston,  be  en- 
abled to  press  his  claim  to  the  mortgagor's  policy,  even  if  not  ef 
fected  in  pursuance  of  a  covenant  to  do  so. 

Mortgagor  not  entitled  to  mortgagee's  insurance. — Where  a  mortgagee 
insures  his  own  mortgage  interest  in  the  property  comprised  in  his 
security,  intending  only  to  cover  himself,  the  mortgagor  is  not  en- 
titled to  benefit  by  such  a  policy. 

Mortgagee's  insurer  subrogated  to  rights  under  mortgage  deed. — The 
mortgagee's  insurer  would,  if  the  property  were  destroyed,  be  bound 
to  pay  the  money  to  the  mortgagee,  and  would  probably,  by  anal- 
ago  to  the  principle  of  underwriters  being  entitled  to  the 
vendee's  lien,  as  ^suggestive  by  Bo  wen,  L.  J.,  in  Castellain  [*  293] 
v.  Preston  (#),  be  entitled  to  the  benefit  of  the  mortgagee's 
security;  or,  if  the  view  of  that  learned  judged  go  too  far,  would 
certainly  be  entitled,  if  the  mortgagee  subsequently  enforced  his 
mortgage  security,  to  repayment  of  the  surplus  realized  thereby  in 
excess  of  the  mortgage  debt. 

Effect  of  insurance  by  mortgagor  and  mortgagee  in  separate  offices. — 
Where  the  mortgagor  has  insured  in  pursuance  of  his  covenant  to 
insure,  and  the  mortgagee  has  also  insured  the  same  estate  in  a 
different  office,  the  two  offices  would  apportion  the  amount  of  the 
insurance,  and  thus  the  mortgagor  would  sustain  a  loss  equal  to  the 
difference  between  the  amount  for  which  he  insured  and  the  ap- 
portioned sum  received  by  him.  By  the  principle,  however,  laid 
down  in  Reynard  v.  Arnold  (y),  the  mortgagor  would  be  entitled  to 
recover  from  the  mortgagee  such  difference.  Conversely,  if  the 
mortgagor,  by  effecting  insurance  in  addition  to  the  amount  cov- 
enanted for  in  the  mortgage  deed,  and  by  the  effect  of  contribution 
between  the  two  insurers  the  amount  receivable  oh  the  mortgagee's 
policy  is  made  less  than  the  actual  damage  done,  the  mortgagor 
must  account  to  the  mortgagee  pro  tanto  as  to  the  benefit  gained  by 
him  on  the  other  policy  (z). 

(u)  North  British,  &c.,  Co.  v.  London,  Liverpool,  and  Globe,  5  Ch.  D.  69,  36 
L.  T.  N.  S.  629,  46  L.  J.  Ch.  537. 

(x)  11  Q.  B.  P.  at  405,  52  L.  J.  Q.  B.  366,  49  L.  T.  N.  S.  29,  31  W.  R.  557; 
see  also  per  Thesiger,  L.  J.,  in  Darrell  v.  Tibbits.  5  Q.  B.  D.  568,  50  L.  J.  Q. 
B.  33,  42  L.  T.  N.  S.  797,  29  W.  R.  66. 

(y)  10  Ch.  App  386,  2  J  W.  R  804 

(z)  Ames  v.  Richardson,  29  Minnesota  29. 
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Receiver  appointed  by  mortgagee  may  effect  insurance.  —  The  mortgagee 
has,  as  an  incident  of  his  power  to  appoint  a  receiver  of  the  rents 
and  profits  of  mortgaged  property,  a  right  to  direct  such  receiver 
to  effect  insurance  on  the  said  property,  and  the  premiums  on  such 
insurances  are  payable  out  of  the  income  of  the  mortgaged  prop- 
erty after  the  rents,  taxes,  and  outgoings  and  the  interest  on  mort- 
gages prior  to  that  under  which  he  is  receiver  (a). 

When  mortgagee  bound*  to  account  to  mortgagor  for  policy- 
[*  294]  money.  —  A  mortgagee  who  receives  the  proceeds  of  an  *in- 
surance  effected  by  himself  not  under  the  provisions  of  the 
Act  or  the  mortgage  deed  is  not  liable  to  account  to  the  mortgagor 
for  such  proceeds;  nor  can  the  mortgagor  plead  receipt  of  such 
proceeds  as  satisfaction  of  the  mortgage  debt  to  an  action  upon  the 
mortgagor's  covenant  in  the  deed,  for  the  latter  is  in  the  position 
of  a  tenant  under  a  repairing  covenant,  whose  house  is  destroyed, 
and  who  has  not  insured,  though  the  landlord  has  done  so  (6). 

Mortgagee  may  recover  on  his  policy  and  also  from  mortgagor,  but 
only  to  the  amount  of  the  mortgage  debt.  —  But  though  the  mortgagee 
by  recovery  from  the  insurer  on  his  own  policy  is  not  disentitled 
to  an  action  against  the  mortgagor,  any  sum  recovered  by  him  from 
the  latter,  which,  together  with  the  sum  received  from  the  insurer, 
exceeds  the  whole  amount  of  the  mortgage  debt,  will  belong  to  the 
insurer,  and  the  mortgagee  would  be  trustee  for  the  insurer  of  such 
surplus  (c).  Doctrine  of  subrogation  generally.  —  "The  doctrine  is 
well  established,  that  where  something  is  insured  against  loss,  either 
in  a  marine  or  in  a  fire  policy,  after  the  assured  has  been  paid  by 
the  insurers  for  the  loss,  the  insurers  are  put  into  the  place  of  the 
assured  with  regard  to  every  right  given  him  by  the  law  respecting 
the  subject-matter  insured,  and  with  regard  to  every  contract  which 
touches  the  subject-matter  insured,  and  which  contract  is  affected 
by  the  loss  or  the  safety  of  the  subject-matter  insured  by  reason  of 
the  peril  insured  against"  (d).  The  effect  of  this  principle  is  that 
the  insurers  on  payment  would  step  into  the  shoes  of  the  mortga- 
gee and  have  all  his  rights  against  the  residue  of  the  mortgaged 
property  and  the  mortgagor. 

It  seems,  by  parity  of  reasoning,  that  subrogation  would  arise 
where  an  action  for  negligence  lay  for  negligent  destruction  or 

damage  of  the  mortgaged  premises  (e). 

[*  295]      *In  practice  there  is  little  doubt  that  the  mortgagee  would 
give  the  mortgagor  the  benefit  of  the  policy  on  his  consent- 
ing to  include  the  premiums  as  part  of  the  mortgage  debt,  but  this 
consent  would  not  bind  the  insurers. 

No  case  has  yet  occurred  in  this  country  of  an  insurer  proceed- 


(a)  1881,  s.  24. 
20 


(6)  Darrell  v.  Tibbits,  5  Q.  B.  D.  662,  50  L.  J.  Q.  B.  33.  42  L.  T.  N.  S.  797. 
W.  K-  «•,!•,. 


(c)  Per  Jessel,  M.  R.,  Commercial   Union  v.  Lister,  43  L.  J.  Ch.  602,  9  Ch. 
Ap|,   483. 

(d)  Per  Brett,  L.  J.,  in  Darrell  v.  Tibbits,  6  Q.  B.  D.  at  663. 

•)  Commercial  Union  v.  Lister,  9  Ch.  App.  483,  43  L.  J.  Ch.  601. 
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ing  against  a  mortgagor  under  the  above  circumstances  in  exercise 
of  his  subrogated  rights.  And  it  is  unlikely  that  the  insurers  would 
make  any  claim  against  the  mortgagor,  since  such  claim  would  not 
conduce  to  their  prosperity  in  business,  though  they  might  on  the 
principle  of  Castellain  v.  Preston  (/),  make  the  mortgagee  hand 
over  any  amount  received  by  him  in  excess  of  his  mortgage  debt,  or 
prevent  his  recovering  such  amount  by  assigning  to  the  mortgagor 
their  rights  of  subrogation  to  the  mortgagee's  claims  under  the 
mortgage  deed.  It  wrould  seem  that,  if  such  an  assignment  were 
given,  it  might  be  made  available  as  defence  to  an  action  on  the 
covenant  by  the  mortgagee  (g). 

Contribution  where  separate  insurances  by  mortgagor  andjnortgagee. — 
Where  both  mortgagee  and  mortgagor  have  insured  separately,  as 
may  still  happen  in  equitable  mortgages,  the  insurers  usually  in- 
sist on  contribution.  This  is  not  strictly  correct,  as  the  interests 
insured  are  different ;  but  it  is  clear  that,  if  both  are  allowed  to  re- 
cover, one  must  profit  by  the  fire  if  the  sum  of  the  policies  exceed 
the  value  of  the  property.  Strictly  speaking,  the  proper  course 
would  be  for  the  mortgagee's  insurer  to  pay  in  full,  and  proceed 
against  the  mortgagor  for  the  amount  paid.  The  mortgagor  would 
be  entitled  to  retain  any  balance  on  the  proceeds  of  his  own  policy 
as  the  value  of  his  equity  of  redemption.  But  the  offices  prefer  to 
treat  each  other  as  co-insurers  in  such  a  case.  And  the  Convey- 
ancing Act  has  made,  as  between  mortgagor  and  mortgagee, 
insurance  practically  run  *with  the  land,  as  has  been  [*  296] 
held  by  James,  L.  J.,  should  be  the  case  (g). 

Mortgagee  of  leaseholds  could  not  be  heard  against  forfeiture  before 
Conveyancing  Act,  1881 ;  it  is  otherwise  since  the  Act. — The  mortgagee 
of  a  leasehold  interest  who  is  not  in  possession  could  not  before  the 
Conveyancing  Act,  1881,  be  heard  on  an  application  for  relief  against 
forfeiture  under  23  &  24  Viet.  c.  126,  s.  2,  on  the  breach  of  the  les- 
see's covenant  to  insure  (h)  in  the  lessor's  action  against  the  lessee, 
and  could  not  be  made  a  party  to  the  action  of  ejectment  under 
Ord.  xvi.  r.  13,  J.  A.  1875 ;  and  it  was  said  by  Lush,  J.,  that  if  the 
mortgagee  had  any  equity  he  must  pursue  it  as  a  suitor.  But  in  s. 
14  of  the  Conveyancing  Act,  1881,  the  word  "  lessee  "  includes  his 
assignee,  and  therefore  a  mortgagee  by  assignment  of  leaseholds 
could  in  the  landlord's  action  or  one  brought  by  himself  apply  for 
relief  against  such  a  forfeiture,  and  the  Judicature  Act  and  Rules 
enable  him  to  come  for  relief  even  after  judgment  (i). 

In  mortgage  deeds  to  be  made  under  the  present  law,  a  covenant 
to  insure  against  fire  is  scarcely  needed  (&). 

(/)  Reported  11  Q.  B.  D.  380,  52  L.  J.  Q.  B.  366,  49  L.  T.  N.  S.  29,  31  W.  B. 
557. 

(g)  The  Potomac,  105  U.  S.  (15  Otto)  630. 

(a)  Raymer  v.  Preston,  18  Ch.  D.  1,  50  L.  J.  Ch.  472,  44  L.  T.  N.  S.  787,  29 
W.  R.  547. 

(h)  Mitts  v.  Griffiths,  45  L-  J.  Q.  B.  771. 

(i)  Jacques  v.  Harrison,  12  Q.  B.  D.  165. 

(fc)  Davidson  Free.  Conv.  195. 
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[*  297]  ^CHAPTER  XIII. 

FIRE  POLICIES  AND  ASSIGNMENT. 

Rights  of  assignor  and  assignee  to  policy  after  assignment  of  property. — 
If  the  assignment  of  property  insured  against  fire  be  total,  the  as- 
signor cannot  recover  on  the  policy  for  himself,  as  his  interest  in 
the  property  will  have  ceased. 

If  the  assignment  be  partial,  he  can  recover  for  his  own  benefit 
only  to  the  extent  of  his  remaining  interest. 

The  assignee  of  property  insured  against  fire  can  recover  nothing 
under  a  policy  effected  by  the  assignor  unless — 

(1)  It  was  part  of  the  contract  between  the  assignor  and  assignee 
that  the  latter  should  have  the  benefit  of  the  policy  as  between  as- 
signor and  himself. 

(2)  The  office  consented  to  hold  the  assignee  assured  either  by 
the  terms  of  the  policy,  or  on  notice  of  the  intention  to  assign  be- 
fore transfer  of  the  property. 

(3)  If  the  policy  expresses  that  the  consent  of  the  office  will  be 
given  in  any  particular  form,  that  form  must  be  strictly  complied 
with.    Nor  can  a  vendor  recover  on  his  policy  for  the  benefit  of  the 

Eurchaser  after  he  has  been  paid  the  purchase-money  in  full,  though 
e  has  not  conveyed,  and  even  if  it  be  part  of  the  contract  of  sale 
that  the  vendor  shall  keep  alive  the  policies  for  the  benefit  of  the 
purchaser,  and  assign  them  to  the  purchaser  (a).     Under 
[*  298]  such  a  contract,  *however,  the  vendor  would  be  bound  to 
get  the  insurer's  consent,  if  he  could,  to  the  transfer,  or  to 
effect  a  new  policy  for  the  purchaser's  benefit,  and  would  be  liable 
for  neglect  to  do  so. 

Assignability  of  policies. — Policies  of  insurance  are  choses  in  action, 
giving  as  they  do  the  right  to  proceed  in  a  court  of  law  to  recover 
the  money  thereby  contracted  to  be  paid  (c).  "A  policy  certainly 
must  be  transferred,  for  though  a  chose  in  action  cannot  in  la  w  be 
assigned,  yet  in  equity  it  may  ;  therefore  we  will  permit  the  action 
•to  be  brought  by  the  trustees  "  (d). 

Insurer's  consent  necessary  to  assignment  of  policy. — The  rule  in 
equity  that  choses  in  action  are  assignable  does  not,  however,  apply 
to  every  form  of  policy.  For  it  seems  universally  to  have  been 

(a)  New  South  Wales  Bank  v.  Commercial  Union  (No.  2),  8  N.  S.  W.  Law 
60,  wherein  the  English  and  American  law  is  fully  and  ably  discussed. 

(c)  Ex  parte  Ibbetson,  8  Ch.  D.  619,  39  L.  T.  N.  S.  1,  26  W.  R.  843. 

(d)  Words  used  in  Delaney  v.  StoddarL  1  T.  R.  26  (1785),  per  Akhurst,  J. 
The  statutes  dealing  with  assignment  of  life  and  marine  policies  do  not.  give  the 
light  to  assign,  but  prescribe  the  mode  of  assignment. 
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held  that  fire  policies  are  personal  contracts  (e),  and  that  the  con- 
sent of  the  insurers  is  necessary  to  the  assignment  thereof;  while 
marine  policies  have  always  been  assignable  with  their  subject-mat- 
t^r,  and  Jife  policies  have  been  treated  as  reversionary  interests,  and 
allowed  to  be  assigned,  charged,  or  otherwise  dealt  with  (/).  The 
Judicature  Act,  1873,  makes  no  change  in  this  respect,  merely  pro- 
viding a  mode  by  which  the  assign,  if  any,  of  a  chose  in  action, 
may  perfect  his  legal  title  to  sue  thereon,  instead  of  trusting  to  his 
equitable  interest  under  the  legal  title  of  his  assignor  (#). 

Assignment  of  fire  policies. — Insurers  seem  from  the  earliest  times 
of  fire  insurance  to  have  been  careful  to  prevent  fire  policies 
from  *being  assigned  without  license.  But  for  special  re-  [*  299] 
strictions  on  assignment  in  the  policy  itself  (upon  which  the 
old  cases  of  Lynch  v.  Dalzell  (fi)  and  Sadlers  Co.  v.  Badcock  (i)  seem 
to  go),  there  is  no  apparent  reason  why  a  fire  policy  should  not  be 
assignable  with  the  subject-matter  thereof  as  readily  as  a  marine 
policy  has  always  been,  except  that  in  land-risks,  where  the  sub- 
ject-matter is  usually  within  the  control  of  the  assured,  his  personal 
character  is  of  more  importance  than  in  sea-risks,  where  the  goods, 
&c.,  from  the  moment  that  they  go  to  sea,  are  out  of  his  reach. 

If  vendor  of  chattels  sell  before  the  loss  he  cannot  recover  on  policy.-— 
The  contract  of  fire  insurance  being  a  contract  of  indemnity,  no 
one  can  recover  in  respect  of  the  loss  who  is  not  interested  in  the 
subject-matter  of  the  insurance  at  the  time  such  loss  occurs.  Ven- 
dee has  no  interest  in  policy  unless  by  assignment. — Therefore,  if  a  per- 
son assigns  away  his  interest  in  a  ship  or  goods  after  effecting  a 
policy  of  insurance  upon  them,  and  before  the  loss,  he  cannot  re- 
cover the  insurance-money  from  the  insurers  for  his  own  benefit 
(k) ;  "  and  on  the  sale  of  a  thing  insured,  no  interest  in  the  policy 
passes  to  the  vendee  unless  at  the  time  of  the  sale  the  policy  be 
assigned  either  expressly  or  impliedly  "  (I). 

If,  however,  the  policy  was  actually  assigned  or  handed  over  to 
the  vendee,  or  if  there  was  a  stipulation  that  the  vendor  should 
assign  it  to  or  keep  it  alive  for  the  benefit  of  the  vendee,  the  latter 
would  be  entitled  to  the  policy-money  on  the  loss  occurring.  The 
assignment,  however,  by  the  vendor,  or  its  equivalent,  must  be 

(e)  Lynch  v.  Dalzell,  4  Bro.  P.  C.  431  (1729).  Sadlers  Co.  v.  Badcock,  2  Atk. 
554,  1  Wils.  10.  Rayner  v.  Preston.  18  Ch.  D.  1,  per  Brett,  L.  J.,  50  L.  J.  Ch. 
472,  44  L.  T.  N.  S.  787. 

(/)  Fellas  v.  Neptune  Co.,  5  C.  P.  D.  34,  29  W.  R.  547,  49  L.  J.  C.  P.  153,  42 
L.  T.  N.  S.  35,  28  W.  R.  405.  See  the  difference  between  the  assignability  of  fire 
and  life  policies  stated  in  Mutual  Life  Insurance  Co.  v.  Allen.  52  Am.  Rep.  247, 
138  Mass.  24. 

(flO  S.  25.  sub-s.  6. 

(A)  4  Bro.  P.  C.  431. 

(i)  2  Atk.  554.     See  Miall  v.  Western  Insurance  Co.,  19  U.  C.  (C/P.)  270. 

(k)  Powles  v.  Innes,  11  M.  &  W.  10,  12,  L.  J.  Ex.  163. 

(I)  North  of  England  Oilcake  Co.  v.  Archangle,  &c.,  Co.,  L.  R.  10  Q.  B.  265, 
per  Quain,  J.,  44  L.  J.  Q.  B.  121,  24  W.  R.  162,  32  L.  T.  N.  S.  561. 
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made  or  take  place  before  the  property  has  actually  passed  from 
the  vendor  to  the  vendee ;  for  an  assignment  made  after  the 
[*  300]  interest  of  the  vendor  in  the  subject-matter  of  the  insur- 
ance has  ceased,  cannot  operate  to  give  the  assignee  an  in- 
terest in  the  policy  (mj. 

In  the  two  old  leading  cases  on  this  subject  (n),  the  original  as- 
sured had  parted  with  his  interest  in  the  property  insured  before 
the  happening  of  the  fire,  and  had  subsequently  to  the  fire  at- 
tempted to  give  his  assigns  the  benefit  of  his  policy. 

Assurers  consent  necessary  to  transfer  of  policy. — The  policy,  if  as- 
signed at  all  before  the  loss,  must  be  assigned  with  the  property 
which  it  covers.  Such  assignment  will  operate  only  by  consent  of 
the  insurers,  and  the  insurers  will  not  assent  without  proof  of  the 
assent  of  the  original  assured.  This  is  required  for  two  reasons — 

(1)  That  it  is  common  for  the  companies  to  permit  transfer  of  a 
policy  to  other  goods,  if  the  goods  first  covered  are  assigned  during 
its  currency,  and  that,  if  they  permitted  the  first  policy  to  enure  to 
the  benefit  of  the  assignee,  they  would  make  themselves  liable  to  a 
double  claim  (o). 

(2)  That  they  may  have  clear  proof  that  the  assignment  is  in 
the  bargain  as  to  the  goods,  and  that  the  assignee  is  not  simply 
helping  himself  to  the  policy  as  a  mere  accessory,  and  without  any 
assent  thereto  on  the  part  of  the  assignor. 

Fire  policies,  when  assignable.  Insurer's  acquiescence  in  assignment  is 
optional. — Although  in  certain  circumstances  Equity  will  recognize 
the  assignment  of  a  fire  policy  (p),  such  right  is  subject  to  the 
special  stipulation  of  the  particular  contract,  and  no  right  to  assign 
before  loss  so  as  to  bind  the  insurer  can  arise  under  a  policy  against 
fire  in  the  ordinary  form  by  which  the  insurers  bind  themselves  to 
pay  the  insured,  his  executors  and  administrators,  and  con- 
[*  301]  tains  a  condition  that  no  assignment  will  be  valid  *unless 
accepted  (such  acceptance  being  testified  in  a  prescribed 
way)  by  the  insurer.  The  insurer  cannot  be  made  to  accept  any 
assign  (q).  It  is  pure  matter  of  favour  for  him  to  continue  the  in- 
surance, and  the  contract  is  a  new  contract. 

Does  fire  policy  run  with  land? — The  view  that  afire  policy  runs 
with  the  land  has  not  yet  found  favour  with  the  Courts.  But  it  is 
fully  and  very  forcibly  put  forward  by  James,  L.  J.,  in  Rayner  v. 
Preston  (r).  In  a  dissenting  judgment,  his  lordship  considered  that 

(m)  North  of  England  Oilcake  Co.  v.  Archangel,  &c.,  Co.,  ubi  sup. 

(n)  Sadlers  Co.  v.  Badcock,  2  Atk.  544,  1  Wils.  10.  Lynch  v.  Dalzell,  4  Bro. 
P.  C  431. 

(o)  Miall  v.  Western  Insurance  Co.,  19  U.  C.  (C.  P.)  270 

( p)  Rayner  v.  Preston,  18  Ch.  D..  per  Brett,  L.  J.,  10,  50  L.  J.  Ch.  472,  44 
L.  T.  N.  S.  787,  29  W.  R.  547. 

(7)  N.  S.  Wales  Bank  v.  North  Brit.  Mercantile  Co.,  3  N.  S.  W.  Law  60.  In 
America  he  may  not  refuse  his  assent  without  reasonable  grounds. 

(r)  18  Ch.  D.  12. 
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a  contract  of  fire  insurance  should  be  held  to  run  with  the  land, 
and  enure  to  the  benefit  of  the  person  from  time  to  time  interested 
therein.  It  runs  with  the  interest  insured  provided  that  the  owner 
of  the  interest  is  acceptable  to  the  insurers. 

Loss  of  fire  falls  on  purchaser  where  vendor  lets  insurance  expire. — If 
after  the  contract  of  purchase,  and  before  the  conveyance,  the  prop- 
erty is  destroyed  by  fire,  the  loss  will  fall  upon  the  purchaser, 
although  the  houses  were  insured  at  the  time  of  the  agreement  for 
sale,  and  the  vendor  permitted  the  insurance  to  expire  without  giv- 
ing notice  to  the  purchaser.  If,  however,  the  vendor,  has  before  the 
fire  broken  his  contract,  e.  g.,  to  repair  or  alter  ^he  property,  the 
subsequent  loss  will  not  fall  on  the  purchaser  (s). 

The  first  business  of  a  purchaser  is  therefore  either  to  insure  as 
from  the  date  of  his  contract  or  to  take  an  agreement  to  insure 
from  the  vendor. 

As  the  law  now  stands,  the  benefit  of  a  fire  policy  does  not  pass 
to  a  purchaser  without  an  express  contract  to  that  effect  (f).  It  is 
not  an  accessory  of  the  original  property  passing  by  an  assignment, 
but  a  right  of  recourse  to  the  insurer  on  loss  or  damage  to 
the  ^property  insured ;  and  while  the  vendor  cannot  profit  [*  302] 
by  the  policy  after  a  conveyance  of  the  property,  or  recover 
upon  it  so  as  to  get  paid  twice  over  (u),  in  the  opinion  of  Lord  Justices 
Brett  and  Cotton  (v),  no  equity  subsists  between  the  vendor  and 
purchaser,  in  the  absence  of  contract  between  them,  entitling  the 
purchaser  to  the  benefit  of  a  fire  policy  effected  by  the  vendor;  and 
it  may  be  added,  that  if  the  purchaser  of  the  property  had  the  ben- 
efit, he  would  get  for  nothing  a  protection,  which  had  been  pur- 
chased by  the  vendor  for  valuable  consideration,  in  the  shape  of 
premium. 

French  law. — The  French  law  is  otherwise,  and  holds  the  policy  to 
be  accessory  and  to  pass  with  the  property  (x). 

Rayner  v.  Preston. — The  law  on  this  point  is  by  no  means  satis- 
factory. In  Rayner  v.  Preston  the  vendor  of  property,  burnt  before 
completion,  recovered  the  insurance-money  and  declined  to  give  the 
benefit  of  the  policy.  But  if  the  purchaser  had  applied  to  the  in- 
surance office  under  s.  83  of  the  old  Metropolitan  Building  Act  (14  Geo. 
III.  c.  78),  he  could,  as  a  person  interested  in  the  property,  have  com- 

(s)  Sugden  V.  &  P.  (14th  ed.)  291. 

(t)  Poole  v.  Adams,  12  W.  R.  683,  10  L.  T.  N.  S.  287.  North  of  England 
Pure  Oilcake  Co.  v.  Archangel  Maritime,  L.  R.  10  Q.  B.  249,  44  L.  J.  Q.  B. 
121,  32  L.  T.  N.  S.  561,  24  W.  R  162.  Rayner  v.  Preston,  18  Ch.  D.  1,  50  L.  J. 
Ch.  472,  44  L.  T.  N.  S.  787,  29  W.  R.  547. 

(w)  Castellain  v.  Preston,  11  Q.  B  D.  380,  49  L.  T.  N.  S.  29,  52  L.  J.  Q.  B. 
366,  31  W.  R.  557.  See  also  Collingridge  v.  Royal  Exchange,  3  Q.  B.  D.  173, 
47  L.  J.  Q.  B.  32,  37  L.  T.  N.  S.  525,  26  W.  R.  112. 

(»)  Rayner  v.  Preston.  18  Ch.  D.  1,  50  L.  J.  Ch.  472,  44  L.  T.  N.  S.  787,  29 
W.  R.  547. 

(x)  See  Stanton  v.  Home  Ins.  Co.,  24  Lr.  Can.  Jur.  38.  Canada  Civil  Code? 
arts,  2483,  2576. 
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pelled  reinstatement.  (It  was  upon  this  ground  that  James,  L.  J., 
considered  that  a  contract  of  fire  insurance  should  be  held  to  run 
with  the  land  and  come  to  the  benefit  of  the  firm  from  time  to  time 
interested  therein).  Rights  of  vendor  and  purchaser  on  sale  of  property 
injured. — So  in  fact  the  vendor  has  a  good  title  against  the  insurer 
to  recover  under  the  policy ;  and  by  Paine  v.  Metier  (y*)  he  has  a 
j:ood  title  against  the  purchaser  to  recover  the  contract  price  in  re- 
spect of  the  thing  destroyed  :  but  if  he  receives  the  purchase-money 
he  will  have  sustained  no  loss  by  the  fire,  and  may  be  com- 
[*  303]  pelled  to  refund  to  the  insurers  the  amount  *which  they 

paid  him  as  an  indemnity  against  his  loss  (z). 
Opinion  of  Cotton,  L.  J., — In  Rnyner  v.  Preston,  above  cited,  Cot- 
ton, L.  J.,  said:  "The  contract  [of  sale]  passes  all  things  b* -long- 
ing to  the  vendor  appurtenant  to  or  necessarily  connected  with  the 
use  and  enjoyment  of  the  property  mentioned  in  the  contract,  but 
not,  in  my  opinion,  collateral  contracts,  and  such  at  least  indepen- 
dently of  the  Act  14  Geo.  III.  c.  78,  the  policy  of  insurance  is.  It 
is  not  a  contract  limiting  or  affecting  the  interest  of  the  vendors  in 
the  property  sold,  or  affecting  their  right  to  enforce  the  contract  for 
sale ;  for  it  is  conceded  that  if  there  were  no  insurance,  and  the 
buildings  sold  were  burnt,  the  contract  for  sale  would  be  enforced. 
It  is  not  even  a  contract  in  the  event  of  a  fire  to  repair  the  build- 
ings, but  a  contract  in  that  event  to  pay  the  vendors  a  sum  of  money 
which,  if  received  by  them,  they  may  apply  in  any  way  they  think 
fit.  It  is  a  contract  not  to  repair  tdie  damage  to  the  building,  but  to 
pay  a  sum  not  exceeding  the  sum  insured,  or  the  money  value  of 
the  injury.  In  my  opinion,  the  contract  of  insurance  is  not  of  such 
a  nature  as  to  pass  without  apt  words  under  a  contract  for  sale  of 
the  thing  insured.  ...  .  An  unpaid  vendor  is  a  trustee  in  a 
qualified  sense  only,  and  is  so  not  only  because  he  has  made  a  con- 
tract which  a  Court  of  Equity  will  give  effect  to  by  transferring  the 
property  sold  to  the  purchaser,  and  so  far  as  he  is  a  trustee  he  is  so 
only  in  respect  of  the  property  contracted  to  be  sold.  Of  this  the 
policy  is  not  a  part." 

Mortgage  of  insured  property. — Where  the  property  insured  against 
fire  is  conveyed  by  way  of  charge  only,  the  interest  of  the  insured 
is  not  defeated  (a).     It  is  provided  by  the  Conveyancing 
[*  304]  Act  *of  1881  (6)  that  the  holder  of  such  charge  can,  in  addi- 
tion to  his  other  rights,  require  the  proceeds  of  any  insurance 
effected  on  the  property  by  the  mortgagor,  where  no  express  agree- 
ment has  been  made  to  the  contrary,  to  be  applied  in  or  towards 
the  discharge  of  the  money  due  under  the  mortgage. 

(y)  6  Ves.  349.    And  see  Gillespie  v.  MiUer,  1  C.  S.  C.  (4th  series)  423. 

(z)  Castellain  v.  Preston,  11  Q.  B.  D.  380,  62  L.  J.  Q.  B.  366,  49  L.  T.  N.  S. 
29,  31  W.  B.  657. 

(a)  Burton  v.  Gore  District  Mutual,  12  Grant  (U.  C.)  156,  where  the  assured 
mortgaged  and  assigned  his  policy  with  the  insurer's  consent,  and  thereafter  ef. 
fected  fresh  insurance. 

(6)  44  &  46  Viet  c-  41,  s.  W  (4). 
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Right  to  policy-moneys  passing  with  beneficial  interest. — If  legatees  or 
devisees  under  a  will,  or  the  widow  or  heir-at-law  or  next-of-kin 
under  an  intestacy,  have  a  vested  interest  in  real  or  personal  estate 
which  has  been  insured,  it  would  seem,  though  it  has  not  been  ex- 
pressly decided,  that  the  proceeds  of  any  policy  thereon,  in  case  of 
a  fire  after  the  testator's  or  intestate's  death,  will  be  held  by  the  ex- 
ecutor or  administrator  for  the  benefit  of  the  person  or  persons  bene- 
ficially entitled  (c).  The  money  clearly  ^represents  the  goods  or 
land,  and,  if  payable  at  all,  should  be  payable  to  the  beneficial 
owner  at  the  time  of  the  fire.  If,  in  the  cage  of  chattels,  the  chat- 
tels perish  in  the  life  of  the  testator,  or  the  testator  and  chattels 
perish  together,  it  would  seem  that  the  legatees  thereof  will  not  be 
entitled  to  the  insurance-money. 

The  right  of  action  may  be  only  in  the  representative,  but  the 
proceeds  recovered  by  him  represent  the  subject  of  the  insurance, 
and  are  held  by  him  on  trust  for  those  beneficially  interested  in  the 
estate  (d). 

Mercantile  policies  assignable.  Rule  for  calculating  loss  on  mercantile 
policies. — Mercantile  policies  on  goods,  &c.,  usually  called  floating 
policies,  are  assignable  by  permission  of  the  insurers  in  the  same 
way  as  ordinary  fire  policies,  from  which  they  do  not  in  reality 
differ  except  in  the  mode  in  which  damage  is  estimated,  and  in  the 
interests  which  they  cover.  In  the  case  of  policy  on  goods 
with  liberty  *to  charge  the  cargoes,  the  mode  of  calculating  [*  305] 
the  amount  payable  in  case  of  loss  is  usually  as  follows, 
viz. : — The  whole  value  of  goods  afloat,  and  covered  by  the  policy, 
must  be  taken,  and  the  assured  will  recover  such  a  proportion  of 
their  loss  as  the  full  amount  insured  bears  to  the  value  of  all  the 

Property  afloat  at  the  time  of  the  accident,  if  that  value  exceed  the 
ill  amount  insured ;  if  not,  the  assured  will  be  entitled  to  the 
whole  amount  lost  (e). 

(c)  Culbertson  v.  Cox,  43  Am    Rep.  204.     Wyman  v.  Wyman,  26  N.  Y.  253. 
Parry  v.  Ashley,  3  Sim.  97.     Durrani  v.  Friend,  5  De  G.  &  S.  343,  21  L.  J.  Ch. 
353,  19  L.  T.  152,  16  Jur.  709,  commented  on  in  Rayner  v.  Preston,  18  Ch.  D.  1, 
50  L.  J.  Ch.  472,  44  L.  T.  N.  S.  787,  29  W.  R.  547. 

(d)  Parry  v.  Ashley •,  3  Sim.  97.     Mildmay  v.  Folgham,  3  Ves.  Jun.  472,  but 
see  comments  thereon  in  Culbertson  v.  Cox,  43  Am.  Rep.  at  p.  209. 

(e}  Crowley  v.  Cohen,  3  B.  &  Ad.  478,  1  L.  J.  K.  B.  158,  per  Tenterden,  C.  J. 
Joyce  v.  Kennard,  L.  R.  7  Q.  B.  78,  41  L.  J.  Q.  B.  17,  25  T.  L.  N.  S.  932,  20 
W.  R.  233. 
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[*306]  ^CHAPTER  XVII. 

DISPOSITION   OF  LIFE   POLICIES. 

Life  policies  securities  for  'money. — Policies  of  life  assurance  are 
treated  as  securities  for  money  (a)  payable  at  a  date  uncertain  but 
calculable.  The  sum  insured  (apart  from  bonuses)  is  certain ;  the 
premium  or  consideration  for  its  payment  is  also  certain ;  and  the 
time  when  the  money  is  payable  is  certain  to  accrue :  "  Nihil  certius 
morte,  nihil  incertius  hora  mortis." 

Surrender. — Their  present  value  then  is  computable,  and  assur- 
ance offices  will  accept  a  surrender  of  the  policy  at  that  sum  which 
is  called  a  surrender  value.  A  man  possessed  of  a  policy  can  also 
sell  it  tota  third  person,  or  borrow  on  its  security. 

Assignability  of  life  policies.  Nature  of  contract.  Insurable  interest, 
when  must  exist. — Life  policies  are  now  construed  as  contracts,  not 
to  indemnify,  but  to  pay  a  certain  sum  in  a  certain  event  depend- 
ing on  the  duration  of  human  life.  If  at  the  time  when  such  con- 
tracts are  made  the  assured  has  an  insurable  interest  in  the  life  on 
which  the  contract  is  made,  the  contract  is  valid  (6),  and  will  not 
be  affected  by  the  determination  of  such  interest  before  the  hap- 
pening of  the  event  insured  against  (c). 

It  follows  from  this  that  an  assignment  of  a  life  policy 
[*  307]  would  be  valid  and  pass  to  the  assignee  the  *right  to  the 
insurance-money,  even  though  the  assignor's  interest  in  the 
life  had  ceased  before  the  date  of  the  assignment.  A  creditor  may 
insure  his  debtor's  life,  and  the  very  next  day  sell  the  policy  to  a 
third  person,  who  is  a  debtor  of  the  life  assured,  and  therefore 
would  have  had  no  assurable  interest  in  the  life  enabling  him  to 
have  effected  the  policy. 

Married  woman  may  insure  husband's  life. — Under  the  Married 
Women's  Property  Act,  1882  (d),  a  wife  may  insure  her  own  or  her 
husband's  life  for  her  separate  use,  and  the  same  and  all  benefit 
thereof  will  enure  accordingly.  In  America  also  a  married  woman 
may  insure  her  husband's  life  and  dispose  of  the  policy,  for  "if  she 

(a)  Stokoe  v.  Cowan,  30  L.  J.  Ch.  882,  7  Jur.  N.  S.  901,  4  L.  T.  N.  S.  695,  9 
W.  R.  801,  29  Beav.  637  (1861),  per  Romilly,  M.  R.,  and  case  there  cited. 

(b)  Ashley  v.  Ashley,  3  Sim.  149,  per  Shadwell,  V.  C.  (1829). 

(c)  Dalby  v.  India  and  London,  15  C.  B.  366,  24  L  J.  C.  P.  2,  18  Jur.  1024, 
24  L.  T.  0.  S.  182,  3  W.  R.  116.     Law  v  London  Indisputable,  1  K.  &  J.  223, 
24  L.  J.  Ch.  196,  Uur.  N.  S.  179,  3  W.  R.  155,  24  L.  T.  208.    But  see  Vezina  v. 
New  York  Life,  6  Canada  30. 

(d)  45  &  46  Viet.  c.  76,  s.  11. 
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pays  the  premium  out  of  her  own  pocket,  it  is  hard  to  see  why  she 
should  not  be  o.ble  to  assign  the  policy  "  (e). 

Interest  in  policy  on  own  life. — A  policy  on  a  man's  own  life,  ex- 
pressed to  be  payable  to  his  executors  or  administrators,  is  a  re- 
versionary interest  (/),  certain  to  fall  in  on  the  assured 's  own  death 
or  attainment  of  the  stipulated  age.  It  forms  part  of  the  estate  of 
the  assured,  being  money  due  and  owing  to  him  at  his  death  (#), 
and  may  be  dealt  with  at  his  absolute  discretion — sold,  charged, 
settled  (A),  given  away  (i),  bequeathed  (k),  or  made  subject  of  a 
donatio  mortis  causa  (/),  and  passes  to  his  trustee  in  bankruptcy  (m). 
Policy  assignable  before  payable. — The  fact  that  the  money  secured  by 
the  policy  has  not  become  due  does  not  affect  the  right  to  assign  or 
the  possibility  of  an  absolute  assignment  (n). 

*A  policy,  though  a  chose  in  action  (o),  is  not  within  the  [*  308] 
order  and  disposition  clause  of  the  Bankruptcy  Acts,  1869 
and  1883  (o),  nor  a  negotiable  instrument  (£>).  The  legal  title  to  a 
policy  of  life  assurance  can  be  obtained  by  assignment  in  accord- 
ance with  the  Policies  of  Life  Assurance  Act,  or  s.  25,  sub-s.  6,  of 
the  Judicature  Act,  1873.  An  assignment  upon  trust  may  be  an 
absolute  assignment  within  the  latter  Act,  and  the  assignee  under 
such  an  assignment  can  give  a  good  discharge  for  the  policy- 
moneys  (q). 

Donatio  mortis  causd.  Inter  vivos. — A  life  policy  has  been  held  a 
proper  subject  of  donatio  mortis  causa  (r*)  on  account  of  its  analogy 
to  a  bond.  And  it  would  seem  that  trover  cannot  be  maintained 
for  it  by  the  executor  or  administrator  of  the  assured  (r),  if  the 
latter  has  given  it  away  without  writing  during  his*  lifetime  (s)  ; 
but,  on  the  other  hand,  a  person  to  whom  it  has  simply  been 
handed  without  writing  by  the  assured  in  his  lifetime  cannot  re- 

(e)  Chapin  v.  Fellows,  36  Conn.  132,  4  Am.  Rep.  49. 

(/)  But  see  Rawbone's  Will,  3  K.  &.  J.  300,  476,  3  W.  R.  796,  26  L.  J.  Ch. 
509,  29  L.  T.  155. 

(0)  Felly  v.  Wilson,  17  W.  R.  778,  4  Ch.  App.  574. 
(h)  Sewell  v.  King,  14  Ch.  D.  179,  28  W.  R.  344. 

(1)  Rummens  v.  Hare,  1  Ex.  D.  169,  34  L.  T.  N.  S.  407,  24  W.  R.  385. 

(k)  Mi Donald  v.  Irvine,  8  Ch.  D.  101,  47  L.  J.  Ch.  494,  38  L.  T.  N.  S.  155, 
26  W.  R.  381. 

(1)  Amis  v.  Witt,  33  Beav.  619.  Witt  v.  Amis,  1  B.  &  S.  109,  30  L.  J.  Q.  B. 
318,  9  W.  R.  691,  7  Jur.  N.  S.  499,  4  L.  T.  N.  S.  283. 

(m)  Jackson  v.  Forster,  I  E.  &  E.  463,  29  L.  J.  Q.  B.  8,  33  L.  T.  290,  7  W. 
R.  578. 

(n)  Brice  v.  Bannister,  3  Q.  B.  D.  569,  38  L.  T.  N.  S.  739,  26  W.  R.  670. 

(o)  Ex  parte  Ibbetson,  8  Ch.  D.  519,  39  L.  T.  N.  S.  1  26  W.  R.  843. 

(p)  Strachan  v.  M'Dougle  (1835).  13  C.  S.  C.  (1st  series)  954.  United  King- 
dom Life  v.  Dixon  (1838),  16  C.  S.  C.  (1st  series)  1277. 

(q)  Burlinson  v.  Hall,  12  Q   B.  D.  347. 

(r)   Witt  v.  Amis,  ubi  sup  note'  (I). 

(s)  Rummens  v.  Hare,  1  Ex.  D.  (C.  A.)  169,  34  L.  T.  N.  S.  407,  24  W.  R. 
385.  Barton  v.  Gainer,  3  H.  &  N.  387,  27  L.  J.  Ex.  390,  6  W.  R.  624. 
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cover  from  the  assurers  thereon  (t).  If  the  executor  or  adminis- 
trator has  subsequently  regained  possession  of  it,  he  can  give  a 
good  discharge  to  the  insurers,  but  not  otherwise  (u). 

Gift  of  life  policy  and  retention  of  same  by  donor. — Where  a  man 
effected  an  insurance  on  his  own  life  but  in  his  daughter's  name, 
and  paid  the  premiums  himself,  though  he  retained  the  policy  in 
his  own  po?ses<ion,it  was  held  a  complete  gift  to  his  daughter,  and 

on  his  death  she  was  held  entitled  to  the  insurance-money 
[*  309]  (x).  In  this  case  a  policy  of  life  assurance  was  *effected 

by  a  man  on  his  own  life,  but  in  his  daughter's  name,  and 
up  to  the  time  of  his  death  he  retained  the  policy  in  his  own  posses- 
sion and  paid  all  the  premiums  himself  from  time  to  time,  except 
the  last,  which  was,  through  his  want  of  funds,  paid  by  his  son. 
Tnere  was  no  mention  of  the  policy  in  the  will  of  the  assured ;  but 
he  communicated  the  fact  of  the  insurance  to  his  daughter,  and 
gave  her  to  understand  that  it  was  for  her  benefit.  Kay,  J.,  said 
u  that  the  legal  right  to  call  upon  the  office  to  pay  was  clearly  in 
the  daughter,  and  not  in  the  executor,  the  contract  of  the  assurance 
company  having  been  to  pay  her.  That  she  was  the  daughter  was 
sufficient  to  raise  a  presumption  that  the  advance  was  to  her,  and 
the  only  thing  that  could  be  relied  on  to  rebut  this  presumption  of 
advancement  was  the  fact  that  the  father  kept  the  policy  in  his  own 
hands.  But  that  was  not  sufficient.  The  mere  retention  of  the 
policy  did  not  show  that  the  beneficial  interest  also  was  not  in- 
tended to  pass  to  her.  Thus  the  gift  of  the  policy  to  the  daughter 
was  SL  complete  one,  for  the  legal  and  the  beneficial  interest  were 
vested  in  her."  Accordingly  she  was  entitled  to  receive  the  sum 
assured. 

In  Fortescue  v.  Barnett  (y)  the  assured  made  a  voluntary  assign- 
ment by  deed  of  a  policy  upon  his  own  life  to  trustees,  for  the  ben- 
efit of  his  sister  and  her  children  if  she  or  they  should  outlive  him. 
The  deed  was  delivered  to  one  of  the  trustees,  and  the  grantor  kept 
the  policy  in  his  own  possession.  No  notice  of  the  assignment 
was  given  to  the  insurance  office,  and  the  assured  afterwards  sur- 
rendered for  a  valuable  consideration  the  policy  and  a  bonus  de- 
clared upon  it  to  the  insurance  office ;  and  the  Court  held  that  upon 

the  delivery  of  the  deed  no  act  remained  to  be  done  by  the 
[*  310]  grantor  to  give  effect  to  the  assignment  *of  the  policy,  and 

that  he  was  bound  to  give  security  to  the  amount  of  the 
value  of  the  policy  assured  by  the  deed.  The  Master  of  the  Rolls 
said:  "The  gift  of  the  policy  appears  to  me  to  have  been  perfectly 
complete  without  delivery.  Nothing  remained  to  be  done  by  the 

(t)  Howes  v.  Prudential,  49  L.  T.  N.  S.  133.  0' 'Hard's  Tontine,  30  L.  T.  128, 
8  Jur.  N  8.  1145,  6  W.  R.  46. 

(u)  Conway  v.  Britannia  Co.,  8  Lr.  Can.  Jur.  162. 

(*)  Weston  v.  Richardson,  47  L.  T.  N.  S.  514. 

(y)  3  M.  &  K.  36,  2  L  J.  N.  S.  Ch.  98.  Sewell  v.  King,  14  Ch  D.  179,  28  W. 
R  344. 
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grantor,  nor  could  he  have  done  what  he  afterwards  did  to  defeat 
his  own  grant  if  the  trustees  had  given  notice  of  the  assignment  to 
the  insurance  office.  I  am  of  opinion  that  no  act  remained  to  be 
done  to  complete  the  title  of  the  trustees.  The  trustees  ought  to 
have  given  notice  of  the  assignment,  but  their  omission  to  give 
notice  cannot  effect  the  cestui  que  trustent" 

Assignment,  how  made. — No  particular  words  are  necessary  to  con- 
stitute an  equitable  assignment  of  a  policy  of  life  insurance  if  the 
intention  be  clear ;  and  such  an  assignment  may  even  be  created 
by  word  of  mouth,  and  an  equitable  mortgage  may  also  be  created 
by  the  deposit  of  a  policy  of  assurance  so  as  to  entitle  the  depositee 
to  the  moneys  assured  (z).  The  pledge  of  a  fire  policy  as  collateral 
security  is  not  an  assignment  within  the  condition  prohibiting  as- 
signment (a). 

To  perfect  the  title  of  the  mortgagee  of  a  policy,  notice  in  writing 
should  be  given  to  the  insurance  office  of  the  assignment,  otherwise 
a  subsequent  assignee  for  value  might,  by  first  giving  notice,  obtain 
priority  (6). 

By  what  law  construed. — The  validity  of  the  assignment  will  be 
governed  by  the  law  of  the  place  where  it  was  made.    And  the  par- 
ties thereto  were  domiciled.    Hence,  where  a  life  policy,  granted  by 
an  English  insurance  company  to  the  assignor,  was  by  him 
assigned  in  Cape  Colony  to  his  *wife  they  being  domiciled  [*  311] 
there,  the  assignment  was  held  invalid  in  England,  because, 
by  the  law  of  Cape  Colony,  it  was  void  by  reason  of  the  assignor 
and  assignee  being  husband  and  wife  (c). 

Assignee  may  sue  in  own  name. — The  Policies  of  Assurance  Act, 
1867  (a),  gives  the  right  to  sue  in  their  own  names  to  any  person 
or  corporation  entitled  by  assignment  or  other  derivative  title,  and 
possessing  at  the  time  of  action  brought  the  right  in  equity  to  re- 
ceive and  give  an  effectual  discharge  for  the  policy-moneys. 

Policies  of  Assurance  Act,  1867.  Assignability. — The  effect  of  this 
Act  is  not  to  make  life  policies  more  or  less  assignable  than  before ; 
it  only  enables  the  assignee  to  sue  in  his  own  name  without  having 
to  use  the  name  of  the  assignor,  and  protects  the  insurance  offices 
by  making  notice  of  assignment  necessary.  In  the  words  of  Lord 
Bramwell  with  respect  to  31  &  32  Viet.  c.  86  (a  similar  Act  as  to 
marine  policies),  "  Without  the  aid  of  the  statute,  the  assign  might 
have  sued  at  law  in  the  name  of  the  assured  and  in  a  court  of 

(z)  Row  v.  Dawson,  1  Ves.  Sen.  331.  Gurnell  v  Gardner,  4  Giff  626-680,  9 
L  T.  N.  S.  367,  12  W  R.  67. 

(a)  Griffey  v.  New  York  Central  Co.,  53  Am.  Rep.  202,  55  Sickell  (N.  Y.) 

(6)  30  &  31  Viet.  c.  144,  s.  3.  Judicature  Act,  1873,  s.  25,  sub-s  6.  Swayne 
v.  Swayne,  11  Beav.  463.  Ettey  v.  Bridges,  2  Y  &  C.  Ch.  486.  Re  Barr's 
Trusts,  4  K.  &  J.  219,  6  W.  R.  424. 

(c)  Lee  v.  Abdy,  17  Q.  B  D.  309,  34  W.  R  653  j  see  also  Mutual  Life  Insur- 
ance Co.  v.  Allen,  52  Am.  Rep.  247,  138  Mass.  24  ;  and  Reese  v.  Mutual  Benefit 
Co.,  23  N.  Y.  516  ;  and  cap.  xxiil  post. 
'  (d)  30  &  31  Viet.  c.  144,  s.  1. 
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equity  in  his  own  name.  The  statute  was  passed  to  give  the  assign 
a  more  convenient  remedy.  No  alteration  in  the  rights  of  the  par- 
ties was  contemplated  "  (e). 

Xotice  of  assignment.  Ltfe.  Fire. — Notice  of  assignment  of  a  life 
policy  to  an  agent  of  the  company  is  not,  under  the  present  law, 
sufficient  to  vest  the  legal  title  in  the  assignee  (/).  Under  the  old 
law  it  might  be  enough  if  the  agent  was  not  forbidden  by  the  in- 
surers to  receive  such  notice  (g).  Fire  policies  are  in  a  different 
position,  not  being  of  the  same  nature  as  life  policies,  nor  included 
in  the  pro  vision  of  the  Policies  o  f  Life  Assurance  (1867)  Act  (fi). 
[*  312]  *The  law  as  to  order  and  disposition  is  not  the  same  in 
Ireland,  to  which  country  the  Bankruptcy  Acts  of  1869  and 
1883  have  not  yet  been  extended  (i).  But  the  Policies  of  Life  As- 
surance Act  applies  to  the  whole  of  the  United  Kingdom,  and  the 
assignee  of  a  policy  can  thereby  perfect  his  legal  title  by  the  same 
procedure  in  any  part  thereof. 

Effect  of  assignment  of  policy  under  the  Act. — By  s.  3  of  the  Act  (j  ) 
it  is  provided  that  no  assignment  made,  after  the  passing  of  the  Act, 
of  a  policy  of  life  assurance  shall  confer  on  the  assignor,  his  exeou- 
tors,  administrators,  or  assigns,  any  right  to  sue  for  the  amount  of 
such  policy  until  a  written  notice  of  the  date  and  purport  of  such 
assignment  shall  have  been  given  to  the  insurance  company  at  their 
principal  place  of  business,  or  one  of  their  principal  places  of  busi- 
ness, in  England  or  Scotland  or  Ireland ;  and  the  date  on  which 
such  notice  shall  be  received  shall  regulate  the  priority  of  all  claims 
under  any  assignment;  and  a  payment  bonafide  made  by  the  com- 
pany before  the  date  on  which  such  notice  shall  have  been  received 
oy  the  company  shall  be  as  valid  against  the  assignee  as  if  the  Act 
had  not  passed. 

Notice  of  assignment. — The  notice  required  by  this  section  (3) 
should  be  given  even  in  the  case  of  a  mortgage  to  the  company  it- 
self, in  order  to  avoid  any  contention  as  to  whether  the  require- 
ments of  the  section  upon  which  the  priority  of  claims  is  made  de- 
pendent have  been  complied  with  (&). 

Act  passed  for  protection  of  companies. — This  statute  was  passed  for 
the  protection  of  assurance  companies,  and  not  for  the  purpose  of 
regulating  the  priority  of  assignees  of  policies  inter  se,  and  therefore 
the  assignee  of  a  policy  who  had  given  due  notice  to  the  company 
under  s.  3,  but  who  had  notice  of  a  prior  incumbrance,  would 
[*  313]  not  obtain  priority  over  the  *first  incumbrancer,  although 

(«)  PeUaa  v.  Neptune  Co.,  5  C.  P.  D.  84,  49  L.  J.  C.  P.  158,  42  L.  T.  N  S. 
36,  28  W.  R.  405. 

(/)  30  &  81  Viet  c.  144,  ss  3.  4. 

(a)  Galev.  Lewis,  9  Q.  B.  730,  16  L  J.  Q.  B.  119. 

(A)  Ex  parte  Hennesey,  1  Connor  &  Lawson  (Ir.)  659. 

(t)  Be  Russett,  1  Cr.  &  D.  (Ir.)  27.     Re  Armstrong  and  Byrne,  1  Cr.  &  D.  (Ir.) 

(j  )  80  &  81  Viet.  c.  144. 

(k)  Davidson's  Precedents,  vol.  2,  pt.  2,  p.  622. 
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the  notice  given  by  such  incumbrancer  was  not  according  to  the 
Act  (/). 

Principle  place  of  business  to  be  on  policy. — Every  insurance  com- 
pany must  on  every  policy  specify  their  principle  place  or  places 
of  business  at  which  notice  of  an  assignment  may  be  given  (s.  4). 

Form  of  assignment. — Any  assignment  may  be  made,  either  by  in- 
dorsement on  the  policy  or  by  a  separate  instrument  in  the  form 
given  in  the  schedule  to  the  Act  (s.  5). 

Company  to  acknowledge  receipt  of  notice. — Every  insurance  com- 
pany is  bound,  upon  the  request  in  writing  of  any  person  by  whom 
any  such  notice  was  given  or  issued,  or  of  his  executors  or  admin- 
istrators, and  upon  payment  of  five  shillings,  to  deliver  an  acknowl- 
edgement in  writing  of  their  receipt  of  such  notice ;  and  every  such 
acknowledgement,  if  signed  by  a  person  who  is  de  facto  or  de  jure 
the  manager,  secretary,  treasurer,  or  other  principal  officer  of  the 
company,  shall  be  conclusive  evidence  of  the  company  having 
duly  received  such  notice  (s.  6). 

Notice  of  assignment  should  be  given  at  once. — There  should  be  no 
delay  in  giving  notice  of  assignment  of  a  policy  of  insurance,  for 
in  the  absence  of  notice,  if  the  insurance  company  paid  the  policy- 
money  to  the  assignor  of  the  policy,  or  his  legal  personal  represent- 
ative, without  knowledge  of  the  assignment,  they  could  not  be 
made  to  pay  the  money  again  (m),  and  the  assignment  might  be 
defeated  by  'the  assignor  surrendering  the  policy  or  the  bonuses  to 
the  office  (n). 

Inquiry  as  to  previous  notice. — No  person  should  take  an  assign- 
ment of  a  policy  of  insurance  without  first  inquiring  of  the  insur- 
ance company  whether  they  have  previously  received  notice  of  any 
assignment,  charge,  or  lien  thereupon.    When  the  notice 
has  been  given  to  the  proper  person,  he  cannot  ^disregard  [*  314] 
it  without  making  himself  liable  to  the  assignee  (o).     If  he 
made,  even  though  unintentionally,  a  false  representation  to  an  in- 
tending assignee  as  to  previous  notice,  he  is  personally  liable  for 
the  loss  such  assignee  may  sustain  (^>). 

Assignment  under  Judicature  Act. — By  the  Judicature  Act,  1873,  s. 
25,  sub-s.  6,  any  absolute  assignment  in  writing,  not  purporting  to 
be  by  way  of  charge  only  of  any  legal  chose  in  action  of  which 
express  notice  in  writing  has  been  given  to  the  person  from  whom 
the  assignor  would  have  been  entitled  to  receive  the  same,  will  pass 
the  legal  right  and  power  to  give  a  good  discharge  for  the  same 

(1)  Newman  v.  Newman,  28  Ch.  D.  674,  54  L.  J.  Ch.  598,  52  L.  T.  422,  33  W. 
R.  505. 

(m)  Jones  v.  Gibbons,  9  Ves.  407,  410. 

(n)  Fortescue  v.  Barnett,  3  M.  &.  R.  36,  2  L.  J.  N.  S.  Ch.  98.  Stocks  v.  Dob- 
son,  17  Jur.  223,  22  L.  J.  Ch.  884. 

(o)  Williams  v.  Thorp,  2  Sim.  257.  Baldwin  v.  Billingsley,  2  Vern.  539. 
Roberts  v.  Lloyd,  2  Beav.  376.  Andrews  v.  Bousfield,  10  Beav.  511. 

(p)  Lyde  v.  Barnard,  1  M.  &.  W.  101.  Swan  v.  Phillips,  3  N.  &.  P.  447. 
Burrows  v.  Lock,  10  Ves.  470.  Ramshire  v.  Bolton,  L.  R.  8  Eq.  294,  38  L.  J. 
Ch.  594,  21  L.  T.  N.  S.  60,  17  W.  R.  986. 
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without  the  concurrence  of  the  assignor.  This  provision  extends 
to  the  assignment  of  a  policy  of  assurance  which  is  a  chose  in  ac- 
tion (g).  It  is  in  one  respect  narrower  than  the  provision  contained 
in  the  Policies  of  Assurance  Act,  1867,  inasmuch  as  it  is  limited  to 
absolute  assignments  only,  whilst  the  Policies  of  Assurance  Act 
extends  to  assignments  which  are  absolute  as  well  as  to  assignments 
by  way  of  charge.  In  another  respect,  however,  the  provision  of 
the  Judicature  Act  is  wider  than  that  of  the  Policies  of  Assurance 
Act,  because  it  extends  to  "any  legal  chose  in  action,"  and  there- 
fore to  all  policies.  The  Policies  of  Assurance  Act,  on  the  other 
hand,  extends  only  to  policies  granted  by  a  corporation,  associa- 
tion, society,  or  company  (r). 

What  is  not  an  assignment  within  Policy  of  Assurance  Act,  1867. — An 
agreement  in  writing,  without  delivery  of  the  policy,  to  execute  on 
request  an  effectual  mortgage  of  a  life  policy  as  security  for  a  loan 
is  not  an  assignment  within  the  meaning  of  the  Policies  of  Assur- 
ance Act,  1867.  Consequently,  notice  to  the  assurance  company 

of  such  agreement  gave  no  priority  over  a  prior  equitable 
[*  315]  *mortgagee  who  had  given  no  notice,  but  who  had  possession 

of  the  policy  (s).  It  has  been  held  in  America  that  delivery 
of  the  policy  itself  is  necessary  (inter  alia}  to  constitute  an  assign- 
ment (0,  but  this  does  not  seem  to  be  the  rule  in  England  (u}. 

Deposit  of  policies  with  a  creditor  as  security,  coupled  with  a  re- 
quest by  letter  to  him  to  instruct  his  solicitor  to  prepare  the  neces- 
sary assignment,  is  not  an  equitable  assignment  within  the  Policies 
of  Assurance  Act,  1867  (30  &  31  Viet.  c.  144).  Consequuently,  writ- 
ten notice  to  the  company  will  not  in  such  a  case  be  enough  to  en- 
able the  depositee  to  give  the  insurer  an  effectual  discharge.  Jes- 
sel,  M.  R.,  said :  "  No  consideration  was  stated,  and  there  was  no 
agreement  to  assign.  There  had  been  a  deposit,  and  there  was  to 
be  an  assignment  only  if  the  plaintiff  (the  mortgagee)  thought  fit. 
For  some  reason  or  other,  he  did  not  choose  to  take  the  assignment, 
but  was  content  to  rely  on  the  deposit "  (x).  The  Court,  however, 
considering  that  sufficient  proof  had  been  given  that  the  money 
was  really  due  to  the  mortgagee,  dispensed  with  the  executors  of 
the  mortgagor  (by  15  &  16  Viet.  c.  86,  s.  44)  (y).  But  it  was  doubted 
by  the  Court  of  Appeal  whether  this  course  was  admissible  (z). 


q)  Ex  parte  Ibbetson,  8  Ch.  D.  519,  39  L.  T.  N.  S.  1,  26  W.  R.  843. 
r)  30&31  Viet.  c.  144,  s.  7. 

s)  Spencer  v.  Clarke,  9  Ch.  D.  137,  47  L.  J.  Ch.  692,  27  W.  R.  133. 
0  See  Palmer  v  Merrill,  60  Mass.  (6  Cush.)  282.     But  see  Bliss  Life  Insur- 
ance, p.  511,  note  1. 

(M)  Kekewich  v.  Manning,  1  De  G.  M.  &  G.  176,  21  L.  J.  Ch.  577.  Ward  v. 
Audland,  8  Sim.  571,  C.  P.  Cooper,  446,  8  Beav.  201. 

(*)  Crosaley  v.  City  of  Glasgow  Life,  4  Ch.  D.  421,  per  Jessel.  M.  R.  (1876), 
46  L.  J.  Ch.  65,  36  L.  T.  N.  S  285,  25  W.  R.  264. 
(y)  Ibid. 

(z)  See  per  Cotton  and  James,  L. JJ.,  in  Webster  v.  British  Empire  Mutual, 
15  Ch.  D.  169.  49  L.  J.  Ch.  769.  43  L.  T.  N.  S.  229,  28  W.  R.  818.  But  see  also 
Curtius  v.  Caledonian,  19  Ch.  D.  634,  51  L.  J.  Ch.  80,  30  W.  R.  126,  45  L.  T.  N. 
S.  662. 
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Equitable  assignment. — A  covenant  to  effect  a  policy  by  way  of  se- 
curity is  not  enough  of  itself  to  vest  the  policy  in  the  cove- 
mintee  (a) ;  it  does  not  seem  to  operate  as  an  ^equitable  as  [*  316] 
signment  thereof,  or  to  give  him  a  lien  thereon. 

But  in  Ward  v.  Ward  (a),  a  covenant  by  a  defaulting  trustee  to 
effect  a  policy  on  his  own  life  was  held  to  entitle  the  cestuis  que 
trustent  to  the  proceeds  against  his  creditors. 

Bare  deposit  of  policy. — Mere  deposit  of  a  policy  with  a  creditor  as 
security,  notice  whereof  was  given  to  the  insurers  after  the  death  of 
the  assured,  is  not  sufficient  to  entitle  the  creditor  to  demand  pay- 
ment from  the  insurance  company  without  the  concurrence  of  the 
debtor's  legal  personal  representative. 

Interest  on  sum  assured. — And  if  the  creditor  makes  good  his  claim, 
the  insurers  will  not  be  liable  to  pay  interest  from  the  due  date 
where  the  delay  is  owing  to  the  creditor's  neglect  to  clothe  himself 
with  the  legal  title  to  the  money  (6). 

Position  of  assignee  no  better  than  that  of  his  assignor. — The  assig'nee 
of  a  policy  will  not  be  in  any  better  position  than  the  person  who 
effected  and  assigned  it  to  him  (c).  Thus  B.,  at  the  instance  of  the 
agent  of  the  British  Equitable  Insurance  Company,  proposed  to  in- 
sure his  life,  answered  the  questions  as  to  his  health  satisfactorily, 
and  mentioned  D.  as  his  last  medical  attendant,  and,  the  medical 
officer  of  the  company  reporting  favourably,  the  proposal  was  ac- 
cepted, and  a  letter  written  giving  notice  that  the  office  would  not 
be  liable  for  any  risk  in  consequence  of  a  variation  in  health  be- 
tween the  acceptance  of  the  proposal  and  the  actual  receipt  of  the 
first  premium.  B.,  becoming  suddenly  stout,  was  alarmed, 
and  consulted  W.,  a  physician,  *who  told  him  he  was  in  [*  317] 
danger,  and  wrote  to  D.  to  that  effect.  D.  taking  a  more  fav- 
orable view,  B.  then  paid  the  first  premium,  and  never  communicated 
to  the  office  his  consultation  with  W. ;  and  with  the  receipt  for  such 
premium  was  a  letter  expressing  that  if  any  alteration  in  health 
had  occurred  the  policy  would  be  void.  B.  assigned  the  policy  as 
security  for  a  debt  to  the  V.  of  N.  Railway  Co.,  represented  subse- 
quently by  the  York  Co.,  and  died  suddenly  of  disease  of  the  heart, 
and  a  jury  returned  that  verdict.  An  action  was  brought  on  the 
policy  in  the  name  of  the  widow ;  and  it  was  held  that  the  non-com- 
munication by  B.  to  the  office  of  the  fact  of  his  consulting  W.,  al- 
though he  was  not  bound  to  say  what  W.  told  him,  vitiated  the 

(a]  Lees  v.  Whitely.  2  Eq.  143,  35  L.  J.  Ch.  412,  14  L.  T.  N.  S.472,  14  W.  R. 
534.  See,  however,  Ex  parte,  Caldwell,  20  W.  R.  363,  13  Eq.  188. 

(a)  18  Jur.  539. 

(6)   Webster  v.  British  Empire  Mutual,  15  Ch.  D.  169,  C.  A.  (1880),  ubi  supra. 

(c)  Dormay  v.  Borrodaile,  10  Beav.  335,  16  L.  J.  Ch.  337.  British  Equitable 
v.  Great  Western  Railway,  20  L.  T.  N.  S.  422,  38  L.  J.  Ch.  314,  17  W.  R.  43, 
561.  Anderson  v.  Fitzgerald,  4  H.  L  C.  484,  1 7  Jur.  995,  and  Scottish  Widows1 
Fund  v.  Buist,  3  C.  S.  C.  (4th  series)  1078,  5  do  64  (H.  L.)  Policies  of  Assur- 
ance Act,  1867,  s.  2.  Mangles  v.  Dixon,  3  H.  L.  C.  702  (1852).  Purdew  v.  Jack- 
son, 1  Russ.  1 
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policy,  and  that  the  defendants  were  in  no  better  position  than 
B.  (d). 

The  assignee  is  liable  to  all  the  defences  which  the  insurers  would 
be  c  ntitled  to  raise  against  the  assignor;  for  it'  the  policy  be  affected 
by  any  vice  in  regard  to  the  assignor,  it  is  also  similarly  affected  as 
regards  the  assignee.  Policy  effected  by  fraud,  insurer  can  recover  money 
paid. — So  if  the  assignor  have  affected  the  policy  by  fraud  practiced 
against  the  insurer,  and  subsequently  assigned,  and  the  assignee  be 
at  the  time  ignorant  of  the  fraud,  and  the  insurer  pays  the  assignee, 
both  being  in  equal  ignorance  of  the  fraud,  the  insurer  may  recover 
from  the  assignee  the  money  paid  under  such  mistake  (e). 

Duty  of  insurer  knowing  assignee  is  deceived. — But  if  the  notice  of  as- 
signment given  to  the  insurer  discloses  on  the  face  of  it  that  which 
induces  the  belief  that  the  assignee  has  been  deceived  in  accepting 
the  assignment,  the  insurer  is  bound  to  inform  the  assignee  of  the 
real  circumstances;  and,  if  he  does  not,  he  will  be  estopped  from 
taking  advantage  of  the  equities  existing  as  between  the  assignor 

and  himself  (/). 

[*  318]  *  Aggravation  of  illness  between  acceptance  of  life  and  payment 
of  premium.  Bond  fide  purchaser. — When  the  health  of  the 
life  grew  worse  between  the  acceptance  of  the  risk  and  payment  of 
the  premium,  but  the  aggravation  of  the  illness  was  not  disclosed  to 
the  insurers,  the  policy  was  held  vitiated,  and  bonafide  purchasers 
for  value  (/)  without  notice  were  held  to  have  no  title  to  recover 
thereon  (#). 

Receipts  of  premiums  by  company  after  knowledge  of  invalidity  of  as- 
signed policy. — If  after  a  policy  has  been  assigned  the  insurance  com- 
pany become  aware  of  objections  to  its  validity  so  clear  and  con- 
clusive that  the  mere  statement  of  them  is  enough,  there  may  be  a 
duty  of  communication  to  those  whom  the  company  know  to  be 
interested  in  the  policy.  It  would  not  be  consistent  with  good  faith 
that  they  should  in  such  circumstances  go  on  receiving  the  pre- 
miums on  a  policy  that  they  intended  to  challenge  in  the  end  (h). 

In  certain  companies  (mutual)  the  assignee  of  a  policy,  by  pay- 
ment of  premium,  is  held  to  have  contracted  to  become  a  member 
of  the  company,  and  is  liable  to  be  entered  on  the  register  as  a  con-, 
tributory;  but  if  the  directors  refuse  to  register  the  assignee  as  a 

(d)  British  Equitable  v.  G.  W.  R.  Co.,  supra. 

(e)  Lefevre  v.  Boyle,  I  L.  J.  N.  S.  K.  B.  199,  3  B.  &  Ad.  877. 
(/)  Mangles  v.  Dixon,  3  H.  L  C.  702. 

(f)  For  precautions  to  be  observed  by  purchaser  or  mortgage  of  life  policies, 
see  2  Dav.  Free.  Conv.  pt.  1,  p.  G54  note. 

(.7)  British  Equitable  v.  Great  Western  Railway  (18G9),  38  L.  J.  Ch.  314,  17 
W.'R.  561,  20  L.  T.  N.  S.  422.  Policies  of  Assurance  Act,  1867,  explained  as  not 
giving  the  asssign  a  better  title,  but  only  as  dispensing  with  administration  where 
tne  assign  had  a  complete  title. 

(h)  Scottish  Equitable  v.  Buist,  4  C.  S.  C.  (4th  series)  1081-82,  per  Lord 
President. 
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member  of  the  company,  the  Court  will  in  certain  cases  hold  him 
not  to  have  become  a  contributory  (f). 

Assignment  before  winding  up. — On  the  other  hand,  assignment  be- 
fore winding  up  of  such  a  compuny  relieves  the  assignor  (&). 

Payment  into  court  by  company  under  Trustee  Relief  Act  — The  Trustee 
Relief  Act,  until  extended  by  the  6th  sub-s.  of  s.  25  of  the  Judica- 
ture Act,  1873,  did  not  enable  an  insurance  company,  hav- 
ing notice  of  ^conflicting  claims,  to  pay  policy-moneys  into  [*  319] 
court,  unless  the  moneys  were  the  subject  of  a  trust  (I); 
but,  inasmuch  as,  by  the  Policies  of  Assurance  Act,  1867  (m),  an 
unsatisfied  mortgagee  of  a  policy  might  sue  the  insurance  office  in 
his  own  name  on  his  assignment,  the  insurance  office  would  be 
justified  in  requiring  evidence  that  an  assignment  by  way  of  mort- 
gage of  which  they  had  notice  was  satisfied  before  they  paid  over 
the  money  to  a  subsequent  assignee  of  the  policy  (71). 

Validity  of  assignee's  claim  not  effected  by  length  of  time  between  no- 
tice of  assignment  and  death  of  assured. — It  does  not  matter  if  the 
last  assignment  of  which  notice  has  been  given  to  the  insurer  is 
over  twenty  years  old,  for  no  demand  can  be  made  under  it  until 
the  event  happens  in  which  the  policy-money  is  to  become  due. 
In  Haycock's  Policy  twenty-four  years  had  elapsed  between  the  as- 
signment by  way  of  mortgage  and  the  death  of  the  assured.  The 
latter  had  subsequently  to  the  mortgage  assigned  the  policy  to  a 
third  person,  and  he  to  the  petitioners  in  that  case.  But  absence 
of  claim  on  the  part  of  the  mortgagee  was  not  held  to  be  any  evi- 
dence that  the  claim  had  been  satisfied,  and  no  suggestion  was 
made  that  it  was  barred.  And  the  policy-moneys  were  only  paid 
out  of  court  on  the  personal  representative  of  the  mortgagee  dis- 
claiming any  interest  therein. 

Specific  performance  of  contract  to  assign.     Free  from  incumbrances. — 
A  contract  to  assign  a  life  policy  may  be  ordered  to  be  specifically 
performed  (o).     And  und^r  such  a  contract,  unless  otherwise  agreed, 
the  assignment  must  be  free  of  incumbrances.     So  if  a  contract  is 
made  to  assign  a  policy,  and  the  assignor  had  (unknown  to  the 
would-be  assignee)  agreed  that  one-third  of  the  premiums 
should  be  a  charge  on  the  policy  payable  at  his  death,  *the  [*  320] 
burden  of  such  charge  must  be  satisfied  by  the  assignor  and 
not  transferred  to  the  assignee  (p).     Such  contract  passes  all  the 

(i)  Ex  parte  Saunders  (1882),  20  Ch.  D.  403,  51  L.  J.  Ch.  579,  47  L.  T.  N.  S' 
112. 

(fc)  Ex  parte  Brown  (1881),  18  Ch.  D.  639,  50  L.  J.  Ch.  714,  45  L.  T.  N.  S.  269, ' 
30  W.  R.  30. 

(I)  Matthew  v.  Northern,  &c.,  Co..  9  Ch.  D.  80,  38  L.  T.  N.  S.  468,  47  L.  J. 
Ch,  562. 

(m)  30  &  31  Viet.  c.  144. 

(n)  Re  Haycock's  Policy,  1  Ch'.  D.  611,  45  L.  J.  Ch.  247,  24  W.  R.  291. 
(o)  Ashley  v.  Ashley,  3  Sim.  149.     Godsall  v.  Webb,  2  Keen  99. 
(p)  Gatayes  v.  Flather,  34  Beav.  887,  per  Romilly,  M.  R. 
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benefits  attached  to  the  policies,  such  as  bonuses,  &c.  (q),  without 
further  words. 

Bankruptcy  of  assured.  Payment  of  premiums  by  assignee. — A  policy 
effected  on  own  life  at  an  annual  premium,  on  bankruptcy  of  the 
assured  passes  to  his  trustee,  however  small  be  its  apparent  value 
:it  such  date,  and  even  if  there  are  considerable  arrears  of  premium 
due  thereon.  If  he  disclaim,  the  grantee  can  do  what  he  likes 
about  it  (r).  If  the  assured,  instead  of  delivering  up  the  policy 
as  part  of  his  effects,  secretly  assign  it  to  another  person,  who  pays 
the  arrears  of  premium,  and  upon  the  death  of  the  bankrupt  re- 
ceives the  sum  insured,  this  sum,  less  the  amount  of  arrears  so 
paid,  may  be  recovered  by  the  trustees  in  bankruptcy  as  money 
had  and  received  to  their  use  (s). 

So  also  if  the  bankrupt  surrender  the  policy  and  procure  renewal 
to  one  creditor  in  consideration  of  his  accepting  the  compensation 
offered  (f). 

Covenant  to  keep  policy  on  foot. — If  a  policy  be  assigned  with  other 
property,  that  the  latter  assignment  should  be  avoided  will  not 
affect  the  assignee's  right  to  the  policy  (u). 

An  assignment  of  a  policy  of  assurance  by  the  cestui  que  vie  ought 
to  contain  an  express  covenant  by  him  that  he  will  not  do  anything 
to  vitiate  the  policy  or  prevent  the  assignee  from  receiving 
[*  321]  the  money.    A  *covenant  simply  to  do  all  things  necessary 
to  keep  the  policy  on  foot  is  not  broken  by  his  suicide,  al- 
though the  assignee  will  thereby  lose  the  benefit  of  the  policy  (x). 

Covenant  to  keep  policy  on  foot  whether  broken  by  going  abroad  — 
"  Such  a  covenant  may  practically  prevent  the  cestui  que  vie  from 
proceeding  to  any  British  colony,  or  even  from  leaving  Europe ;  for 
most  of  the  insurance  offices  make  residence  or  travelling  out  of 
Europe  vitiate  a  policy,  and  a  Court  of  Equity  will  restrain  a  man 
from  committing  a  breach  of  his  own  covenant.  Permission  to  re- 
side or  travel  abroad  in  healthy  latitudes  may,  however,  usually  be 
obtained  from  the  office  on  payment  of  an  increased  premium; 
and  a  covenant  to  pay  an  increased  premium,  which  may  become 
payable  in  the  event  of  the  assignee  allowing  the  cestui  que  vie  to 
go  abroad,  should  be  inserted  in  the  assignment.  Breach  of  condi- 
tions of  policy  by  covenantor.  Covenantor  to  keep  up  policy. — Of  course 

(7)  Courtney  v.  Ferrars,  1  Sim.  137,  5  L.  J.  N.  S.  Ch.  107.  Parkas  v.  Bott, 
9  Sim.  388. 

(r)  Re  tearmonth,  14  W.  R.  628. 

(*)  Schondler  v.  Wace,  1  Camp.  486.  See  West  v.  Reid,  2  Hare  256,  and 
Pennell  v.  Millar,  23  Beav.  172,  5  W.  R.  215,  29  L.  T.  35,  where  assignor  had 
covenanted  to  keep  up  policies  and  assign  had  paid  the  premiums.  See  also 
Burridfje  v.  Row,  1  Y.  &  C.  Ch  C.  18'<,  583,  13  L.  J.  Ch.  173,  8  Jur.  299.  Con- 
necticut Mutual  Life  v.  Burroughs,  34  Conn.  305. 

(t)  Pfteger  v.  Browne,  28  Beav.  891 ,  per  Rorailly,  M.  R. 

(u)  Foster  v.  Roberts,  7  Jur.  N.  S.  400,  9  W.  B.  605.  See  Pennell  v.  Millar, 
ntpra.  Bromley  v.  Smith,  26  Beav.  644. 

(*)  Borrodaih  \  Hunter,  6  M.  &  G.  639, 12  L.  J  C.  P.  225,  6  Scott  N.  R.  418,  7 
Jur.  443.  Dormay  v.  Borrodaik,  10  Beav.  335,  16  L.  J.  Ch.  337. 
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the  assignor  of  a  policy  has  notice  of  all  its  conditions,  and  will,  if 
h  avoid  the  policy  by  breaking  any  of  its  conditions,  be  re- 
sponsible under  the  ordinary  covenant  not  to  vitiate  the  policy ; 
but  where  one  covenanted  that  he  would  appear  at  any  insurance 
office  within  the  bills  of  mortality,  and  enable  the  covenantee  to 
insure  his  life,  and  in  pursuance  of  his  covenant  appeared  at  an  of- 
fice which  subsequently  granted  to  the  covenantee  a  policy  contain- 
ing a  condition  that  the  covenantor  should  not  go  beyond  the  lim- 
its of  Europe,  it  was  held  that  the  covenantee  ought  to  have  given 
the  covenantor  notice  that  the  insurance  had  been  effected  on  those 
terms;  and  that,  not  having  done  so,  he  could  not  recover  damages 
for  the  avoidance  of  the  policy  by  the  covenantor  quitting  Europe  (?/). 
But  if  the  covenant  be  explicit  and  the  covenantor  have  notice  of 
the  terms  of  the  policy,  the  covenant  will  be  construed  strictly,  and 
the  covenantee  may  enter  up  a  judgment  and  issue  execu- 
tion against  the  covenantor  ^or  neglecting  to  keep  the  pol-  [*  322] 
icy  on  foot,  notwithstanding  he  may  himself  have  obtained 
its  renewal "  (z). 

An  action  will  lie  for  breach  of  covenant  to  effect  and  settle  a 
policy,  and  the  damage  caused  by  the  breach  may  be  proved  for  (a). 

Non-assignable  life  insurances. — Insurances  under  the  Customs  An- 
nuity and  Benevolent  Fund  (56  Geo.  III.  c  Ixxiii.,  34&35  Viet.  c. 
103  and  Rules  of  1872  thereunder)  are  not  part  of  the  assured's  es- 
tate. He  has  only  a  limited  power  of  appointment  over  the  funds 
secured  thereby.  On  making  certain  payments  during  his  life  he 
acquires  a  right  to  appoint  a  sum  of  money  on  his  death  either  for 
the  benefit  of  his  widow,  if  any,  or,  if  not,  of  his  relatives  and  nom- 
inees if  accepted  by  the  directors  (6). 

The  appointment  being  limited,  no  legacy  duty  is  payable 
thereon  (c),  but  succession  duty  is  payable  (d). 

If  no  nomination  is  approved  and  registered  during  life,  but  the 
assured  makes  a  bequest  of  such  policy,  the  legatee  cannot  take, 
and  the  assured's  children,  if  any  (his  wife  being  dead),  are  en- 
titled (e). 

But  irrevocable  assignment  of  a  certain  portion  of  the  sum  in^ 
sured  is  permitted  under  certain  restrictions  by  the  said  Rules  (/). 

The  effect  of  mortgage  of  such  permitted  portion  would  be  a  dis- 
position pro  tanto ;  and  his  mortgagee's  interest,  if  any,  would  be 

(y)  Vyse  v.  Wdkefidd,  6  M.  &  W.  442. 

5)  Winthorp  v.  Murray,  8  Ha.  214  (1852).  Davidson's  Precedents,  4th  ed. 
vol.  2,  p.  656. 

(a)  Arthur  v.  Wynne,  14  Ch.  D.  603,  49  L.  J.  Ch.  557,  43  L.  T.  N.  S.  46,  28 
W.  R.  972. 

(b)  Attorney- General  v.  Abdy,l  H.  &  C.  266,  32  L.  J.  Ex.  9. 

(c)  Attorney -General  v.  Rousel,  Tilsley  on  Stamps  685  (2nd  ed.). 

(d)  Attorney- General  v.  Abdy,  supra.     Succession  Duty  Act  (16  &  17  Viet.  c. 
51),  s.  17. 

(e}  W.  Pumps'  Insurance.  23  Ch.  D.  235,  52  L.  J.  Ch.  44,  48  L.  T.  N.  S.  81, 
31  W.  R.  511 

(/)  M'Lean's  Trusts,  19  Eq.  274,  per  Jessel  M.  R.  (1874). 
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subject  to  the  dispositions  of  the  assured's  will,  or  the  rules 
[*  323]  of  the  society.     The  ^assignees  or  mortgagees  of  such  a  pol- 
icy will  not  be  liable  to  succession  duty  (#). 

The  assured  may  settle  his  share  of  the  benevolent,  fund  to  trus- 
tees, for  the  benefit  of  his  daughter  on  her  marriage.  Such  settle- 
ment is  within  the  words  of  the  rule,  "for  the  benefit  of  the  child 
or  children."  No  admission  of  the  trustees  or  the  husband  as  nomi- 
nees, nor  any  consent  of  the  directors  of  fund,  is  necessary  (7i). 

Friendly  societies — Insurances  made  under  the  Friendly  Societies 
Acts  (38  &  39  Viet.  c.  60,  30  &  40  Viet.  c.  32)  are  not  assignable, 
and  we  believe  are  treated  by  the  Registrar  of  Friendly  Societies  as 
non-assignable.  The  (assured)  member  may,  however,  by  writing 
under  his  hand,  delivered  or  sent  to  the  society  at  its  registered  of- 
fice, nominate  any  person  as  the  recipient,  in  case  of  his  (the  mem- 
ber's) death,  of  any  sum  from  the  society  not  exceeding  £50.  But 
such  nomination  is  revocable  in  the  same  manner.  It  seems  only 
to  amount  to  a  power  of  revocable  appointment,  and  no  contract  not 
to  revoke  would  bind  the  society. 

This  power  of  nomination  is  confined  to  members  who  have  at 
tained  sixteen  years  of  age  (i). 

Insurances  on  children's  lives  under  ten. — When  assurances  are  made 
on  the  lives  of  children  under  the  Friendly  Societies  Act,  1875,  the 
only  people  who  can  receive  money  are  the  parents,  or  their  per- 
sonal representatives,  s.  28  (2). 

Insurances  effected  thiough  the  Post  Office  also  are  not  assign- 
able, but  a  power  of  nomination  is  given.  The  same  rule  applies 
to  the  Customs  Benevolent  Fund,  and,  it  would  seem,  to  various 

Indian  Civil  Service  Funds. 

[*  324]      *Post  Office  insurances. — Assignments  of  Post  Office  insur- 
ances or  annuities  are  subject  to  the  provisions  of  27  &  28 
Viet.  c.  43  s.  11,  and  the  Rules  made  under  the  Act  ( j  ). 

Assignment  of  void  policy. — The  assignee  cannot  recover  on  a  policy 
void  for  fraud  of  the  assignor,  or  for  misrepresentations  in  the  pro- 
posals (k). 

In  an  ordinary  life  policy  the  assignee  for  value  can  recover  by 
the  terms  thereof. 

Legal  means  lawful — The  words  "  legal "  in  a  proviso  which  avoids 
the  policy,  "except  it  shall  have  been  legally  assigned,"  means  law- 
ful, not  legal,  as  opposed  to  equitable  (f). 

Authority  to  hold  amounts  to  assignment. — Authority  to  hold  the 
policy  for  any  bills  or  notes  cashed  for  the  grantee  has  also  been 

(a)  McLean's  Trusts,  supra     16  &  16  Viet.  c.  61  (Succession  Duty  Act),  s.  17. 

(h)  PococVs  Policy,  6  Ch.  App.  447,  25  L.  T    N.  S.  233,  19  W.  R.  801. 

(f)  38A39  Viet.  c.  60.  s.  15  (3). 

( ?')  30  &  81  Viet.  c.  144,  s.  8.  16  &  17  Viet.  c.  46  ;  27  &  28  Viet.  c.  43. 

(*)  British  Equitable  v.  Great  Western  Railway,  19  L.  T.  N.  S.476,  per  Malins, 
V.  C.  (1869),  affd.  20  L.  T.  N.  S.  422,  17  W.  R.  43,  88  L.  J.  Ch.  132,  314. 

(/)  Dufaur  v.  Professional,  25  Beav.  599,  4  Jur.  N.  S.  841,  27  L.  J.  Ch.  817, 
82  L.  T.25 
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held  to  be  an  assignment  within  the  terms  of  a  policy  containing 
the  following  words:  a  unless  it  shall  have  been  assigned  for  valu- 
able consideration  six  months  before  death  "  (m). 

Insurers  can't  avoid  policy  and  claim  advance. — The  insurers,  if  they 
make  advances  on  a  policy,  are  third  persons  for  that  purpose,  and 
cannot  avoid  the  policy  and  claim  the  debt  (n). 

Bankruptcy. — But  if  the  policy  pass  by  operation  of  law  to  a 
trustee  in  bankruptcy,  this  is  not  an  assignment  within  the  above 
exception. 

Void  assignment  as  security  /or  antecedent  debt. — An  assignment  of 
a  policy  which  is  voluntary  and  void  under  13  Eliz.  c.  5, 
may  nevertheless  be  allowed  as  a  *charge  on  the  policy  to  [*  325] 
the  extent  of  an  antecedent  debt,  in  consideration  of  which 
it  was  assigned  (o). 

An  assignment  by  way  of  charge  with  a  trust  as  to  the  surplus 
in  favour  of  a  third  person  has  been  held  void  against  creditors  as 
to  such  trusts  (p). 

So  will  be  assignment  by  a  bankrupt  of  an  undisclosed  policy  (q). 

Assignment  by  felon. — But  a  felonious  taking  of  property  so  far 
raises  a  debt  as  to  support  the  assignment  of  a  policy  by  the  felon 
before  conviction  as  security  for  the  sum  taken  (r). 

Gift  of  policy. — Gift  of  a  policy  is  not  valid  against  creditors,  if 
the  settlor  was  at  the  time  insolvent  (s).  But  once  completely 
made,  it  is  not  revocable  by  the  donor  (t). 

To  constitute  such  a  gift  the  policy  may  simply  be  delivered  over 
with  appropriate  declarations  (u),  or  be  assigned  in  writing  (a;),  or 
declared  to  be  held  by  the  donor  in  trust  for  the  donee  (y\  or  di- 
rected to  be  held  by  a  trustee  (z),  an  insurer  (a),  or  a  bailee  for  a 
particular  purpose. 

Expression  of  desire  to  settle  policy  may  amount  to  assignment. — Where 
a  man  had  made  a  settlement  on  his  first  marriage,  and,  being  a 
widower  and  desiring  to  marry  again,  wrote  to  one  of  the  trustees 

(m)  Jones  v.  Consolidated,  26  Beav.  256,  5  Jur.  N.  S.  214,  28  L.  J.  Ch.  66,  32 
L  T.  807.  Moore  v.  Woolsey,  4  E.  &  B.  243,  24  L.  J.  Q.  B.  40,  1  Jur.  N.  S.  468, 
24  L.  T.  155,  3  W.  R.  66,  3  C.  L.  Rep.  207  Whiter  British  Empire,  7  Eq  394, 
38  L.  J.  Ch.  53,  17  W.  R  26,  19  L.  T.  N.  S.  306. 

(n)  Jackson  v.  Forster.  1  E.  &  E.  468,  5  Jur.  N.  S.  1247,  29  L.  J.  Q.  B.  8,  33 
L.  T.  290,  7  W.  R.  578. 

(o)  Stokoe  v.  Cowan,  30  L.  J.  Ch.  882,  29  Beav.  637,  4  L.  T.  N.  S.  695,  7  Jur. 
N.  S.  901,  9  W.  R  801. 

(p)  Magawley's  Trusts,  5  De  G.  &  Sm.  1,  15  Jur.  1005. 

(q)  Schondler  v.  Wace,  1  Camp.  487.     Re  Smith,  12  W.  R.  534. 

(r)  Chowne  v.  Baylis,  31  Beav.  351,  11  W.  R.  5,  6  L.  T.  N.  S.  739,  31  L.  J. 
Ch.  757,  8  Jur.  N.  S.  1028. 

(s)  Magawley's  Trust,  5  De  G.  &  S.  1,  15  Jur.  1005. 

(t)  Rummens  v.  Hare,  1  Ex.  D.  169,  34  L  T.  N.  S.  407,  24  W.  R.  385. 

(u)  Barton  v.  Gainer,  3  H.  &  N.  387,  27  L.  J.  Ex.  390. 

(x)  Howes  v.  Prudential  Assurance,  49  L.  T.  N.  S.  133. 

(#)  Sewell  v.  King,  14  Ch.  D.  179,  28  W.  R  344 

(z)  Magawley's  Trust,  supra,  per  Parker,  V.  C 

(a)  Such  are  policies  under  Married  Women's  Property  Acts. 
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thereof  saying  that  he  desired  to  make  a  settlement  (of  six  policies 

on  his  own  life)  on  the  children  by  the  first  marriage,  and  handed 

three  to  one  trustee,  and  told  him  that  the  others  were  in  a 

t>]  bank  as  collateral  security  for  a  loan,  but  *that  he  would 

pay  off  the  said  loan,  but  made  no  legal  assignment,  and  no 

notice  was  given  to  the  insurers  or  the  other  trustee,  Hall,  V.  C., 

held:— 

(1)  That  the  evidence  showed  a  complete  assignment. 

(2)  That  the  person  whose  duty  it  was  to  give  notice  to  the  in- 
surers was  the  trustee,  and  not  the  settlor. 

(3)  That  such  notice  only  gave  a  legal  title  to  sue  in  the  assign's 
own  name,  and  nothing  more  (6). 

Policy  settlement  on  same  footing  as  other  property. — Where  the  policv 
is  eo  framed  as  to  be  part  of  his  own  estate,  the  grantee  can  settfe 
it  in  the  same  way  in  which  he  could  settle  any  other  personal 
property,  and  subject  to  the  same  liability  to  have  his  settlement 
set  aside  by  creditors  as  attends  on  any  voluntary  settlement  (c). 

Non-performance  by  the  husband  of  his  covenant  to  effect  and 
settle  a  policy  will  not  debar  him  from  insisting  on  performance 
by  his  wife's  father  of  his  covenant  to  settle  property  on  similar 
trusts  (d). 

Names  of  persons  interested  must  appear  in  policy — both  the  names  of 

trustee  and  c.  q.  t. — The  statute  prohibits  the  making  an  insurance 

on  the  life  of  any  person  or  any  other  event  whereon  the  person 

for  whose  benefit  or  on  whose  account  the  policy  shall  be  made 

shall  have  no  interest,  and  renders  void  every  policy  made  contrary 

to  the  Act.     It  also  renders  it  imperative  to  insert  in  the  policy  the 

names  of  the  persons  interested  therein  (e).     But  the  statute 

[*  327]  *does  not  prohibit  a  policy  being  granted  to  one  person  in 

trust  for  another  where  the  names  of  both  persons  appear 

on  the  face  of  the  policy  (/). 

Trustee  enabling  settler  to  dispose  of  policy  is  liable. — When  by  a  mar- 
riage settlement  the  husband  assigned  a  life  policy  to  two  trustees 
and  covenanted  to  pay  the  premiums,  one  of  the  trustees  having 
disclaimed,  the  other  enabled  the  husband  to  dispose  of  the  policy 
and  a  bonus  thereon,  and  it  was  held  that  he  was  liable  to  pay  to 
the  trust  estate  the  money  actually  received  for  the  policy  (#). 


(b)  Sewell  v.  King,  14  Ch.  D.  179,  per  Hall,  V.  C.,  28  W.  R.  344,  following 
Fortescue  v.  Barnett.  3  My.  &  K  36,  2  L.  J.  N.  S  Ch.  93  ;  Pearson  \.  Amicable, 
27  Beav.  229,  7  W.  R.  02'.) ;  Kekewich  v.  Manning,  1  D.  M.  &  G.  176.  21  L.  J. 
Ch.  677.    See  Milroy  v.  Lord,  4  D.  F.  &  J.  264. 

(c)  See  Holt  v.  Everall,  2  Ch.  D.  266,  45  L.  J.  Ch.  433,  34  L.  T.  N.  S.  599,  24 
W.  R.  471,  as  to  mode  of  turning  a  policy  on  own  life  into  one  in  favour  of  wife 
and  children. 

(d)  Jetton  v.  Key,  6  Ch.  App.  610. 

(e)  Hndton  v.  Observer  Society,  8  EL  &  Bl.  40,  26  L.  J.  Q.  B.  303,  29  L.  T. 
278.  6  W.  R.  712,  8  Jur.  N.  S.  1125.     Shilling  v.  Accidental,  2  H.  &  N.  42,  1  F. 
&  F.  116,  26  L  J.  Ex.  266,  27  do.  16,  5  W  R.  T,i;7. 

(/)  Collett  v.  Morrison,  9  Hare  162,  21  L.  J.  Ch.  873. 
(g)  Kingdom  v.  Cattleman,  46  L.  J.  Ch.  448. 
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Trustees  may  sell  where  settler  cant  keep  up  policy. — Where  a  policy 
has  been  settled  and  the  settlor  is  unable  to  perform  his  covenant 
to  keep  up  the  premiums,  the  Court  will  authorize  the  trustees  to 
sell  or  surrender  the  policy  (A). 

When  trustee  must  keep  policy  up. — If  an  annuity  or  life  policy  is 
in  settlement,  it  is  the  implied  duty  of  the  trustee  to  keep  it  up.  It 
is  otherwise,  however,  if  he  does  not  insure,  but  simply  pays  the 
premiums  as  an  agent  (i).  If  a  trustee  who  insures  does  not  keep 
the  policy  up,  he  is  liable  to  his  cestui  que  trust  if  he  had  funds  in 
hand  to  pay  the  premiums  (&),  but  it  is  otherwise  if  he  had  not 
funds  and  could  not  get  any  (I).  If  the  trustee  advance  funds  he 
has  a  lien  on  the  policy  for  the  amount  of  his  advances  (m). 

Trusts  of  a  policy. — The  trusts  declared  of  a  policy  are  similar  in 
nature  to  those  declared  of  other  securities,  and  are  construed  in  the 
same  way.     While  they  divest  the  settlor  of  his  interest,  a  resulting 
trust  or  apt  terms  in  the  deed  may  bring  it  back.     Thus  a  trust  for 
A.,  but  if  he  predeceased  the  settlor  then  for  B.,  unless  the 
settlor  should  *sell  on  A.'s  decease,  has  been  held  to  enable  [*  328] 
the  settlor  to  dispose  of  the  policy  as  he  liked  on  A.'s  death 
by  charge  or  sale  (n). 

Again,  trust  of  a  policy  cannot  be  declared  by  reference  in  the 
would-be  settlor's  will  to  a  letter,  though  he  could  give  the  policy 
away  on  his  death-bed  (o). 

If  there  are  no  funds  to  keep  up  a  trust  policy,  the  Court  will 
order  it  to  be  sold  ( p)  or  surrendered  (q). 

Policy  in  names  of  trustees. — There  is  an  advantage  in  taking  a 
trust  policy  in  the  names  of  the  trustees,  as  it  diminishes  the  risk 
of  forfeiture,  and  avoids  the  necessity  of  an  assignment,  and  of  giv- 
ing notice  to  the  office. 

Assignment  of  principal  money  will  pass  bonus. — Trusts  of  a  policy, 
whether  efi>  cted  in  the  names  of  the  trustees  or  assigned  to  them, 
will  in  general  comprise  bonuses,  as  will  as  the  original  sum  as- 
sured. Hence  if  it  be  desired,  with  reference  to  the  practice  of  the 
office,  or  the  terms  of  the  policy,  that  there  should  be  an  option 
of  having  a  bonus  applied  in  diminution  of  the  premium,  power 
for  this  purpose  should  be  specially  given  (r).  Where  a  husband 

(h)  Hill  v.  Trenery,  23  Beav.  16      Beresford  v.  Beresford,  23  Beav.  292. 

M  Darcey  v.  Croft,  9  Ir.  Ch.  19. 

(k)  Marriott  v.  Kinnersley,  Tamlyn  470. 

(I)  Hobday  v.  Peters,  28  Beav.  603. 

(m)  Clock  v.  Holland,  19  Beav.  262,  273,  2  W.  R.  402, 18  Jur.  1007.  Johnson 
v.  Swire,  3  Giff.  194.  Todd  v.  Moorhouse,  L.  R.  19  Eq.  69,  23  W.  R.  155,  32  L. 
T  N  S  8 

(n)  Johnson  v.  Ball  (1852),  16  Jur.  538. 

(o)  Peddler  v.  Mozeley,,  31  Beav.  159,  7  L.  T.  N.  S.  205. 

(p)  Hill  v.  Trenery,  (1858),  23  Beav.  16. 

(q)  Beresford  v.  Beresford,  23  Beav.  292. 

(r)  Parkes  v.  Bott,  9  Sim.  388.  Lacker  steenv.  Lackersteen,  6  Jur.  N.  S.  1111, 
30  L.  J.  Ch.  5.  Courtney  v.  Ferrers,  1  Sim.  137,  5  L.  J.  0  S.  Ch.  107.  GiUey 
v.  Burley,  22  Beav.  619.  Davidson's  Precedents,  vol  3,  807. 
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covenanted  to  effect  and  settle  an  insurance  policy,  and  effected  a 
participating  policy,  it  was  held  that  he  was  entitled,  at  his  option, 
to  have  bonuses  paid  to  him,  or  applied  in  reduction  of  premiums 
(«).  And  on  a  bequest  of  a  policy  on  the  life  of  a  person  other 
than  the  testator,  the  executors  were  held  entitled  to  take  the  bo- 
nuses and  apply  them  in  reduction  of  premiums  (f). 

Wife  s  consent  to  husband's  assignment. — In  America  it  has  been 

held  that' a  life  policy  by  a  husband  on  his  own  life  for  the 

[*  329]  benefit  of  his  wife  is  ^assignable  during  his  life,  with  her 

consent,  as  collateral  security  for  his  debts,  where  no  statute 

directly  prohibits  it,  and  that  she  is  debarred  by  such  consent  from 

recovering  the  proceeds  of  the  policy  (s)  (1). 

In  England  probably  the  same  would  be  the  case  on  such  a  pol- 
icy, since  the  wife  being  alone  named  would  be  sole  and  absolute 
beneficiary  under  the  policy  if  she  survived  her  husband  (Q. 

If  a  wife  takes  out  a  policy  on  her  husband's  life  to  her  separate 
use,  but  if  she  die  before  the  husband,  then  for  her  children,  the 
husband  cannot  deal  with  the  policy  (u). 

In  Scotland,  under  the  law  as  to  communio  bonorum  between 
spouses,  it  seems  that  a  husband  who  effects  a  policy  on  his  wife's 
life  for  her  benefit  can  charge  the  policy  during  his  lifetime  (a;). 

Married  woman's  power  to  insure. — By  the  Married  Women's 
Property  Act,  1870  (y\it  is  provided  that  "  A  married  woman  may 
effect  a  policy  of  assurance  upon  her  own  life,  or  the  life  of  her 
husband,  for  her  separate  use ;  and  the  same  and  all  benefit  thereof, 
if  expressed  on  the  face  of  it  to  be  so  effected,  shall  enure  accorcl- 
ingly,  and  the  contract  in  such  policy  shall  be  as  valid  as  if  made 
with  an  unmarried  woman." 

Husband's  policy  for  benefit  of  wife. — "  A  policy  of  assurance  effected 
by  any  married  man  on  his  own  life,  and  expressed  upon  the  face 
of  it  to  be  for  the  benefit  of  his  wife,  or  of  his  wife  and  children,  or 
any  of  them<  shall  enure  and  be  deemed  a  trust  for  the  benefit  of 
his  wife,  for  her  separate  use,  and  of  his  children,  or  any  of  them, 
according  to  the  interest  so  expressed,  and  shall  not,  so  long 
[*  330]  as  any  object  of  *the  trust  remains,  be  subject  to  the  con- 
trol of  the  husband  or  his  creditors,  or  form  part  of  his  es- 
tate. When  the  sum  secured  by  the  policy  becomes  payable,  or  at 
any  time  previously,  a  trustee  thereof  may  be  appointed  by  the 
Court  of  Chancery  in  England  or  Ireland,  according  as  the  policy 

(*)  Hughes  v.  Searle,  W.  N.  1885,  p.  79. 

(t)  Re  Edmed,  W.  N.  1885,  p.  15?, 

s)  Charter  Oak  Life  v.  Brant,  4  Am.  Rep.  323,  2  Story  Eq.  JUT.  a.  1413. 

0  33 &  34  Viet.  c.  93,  s.  10  ;  and  see  Kerwin  v.  Howard,  24  Wise.  108. 

u)  Chapin  v.  Fellows,  36  Conn.  132,  4  Am.  Rep.  49, 

s>  Thomson's  Trustees  v.  Thomson,  6  C.  S.  C.  (4th  series)  1227. 

y)  S3&84  Viet.  c.  93,  s.  10. 

1  If  a  man  insures  his  life  for  his  wife's  benefit,  his  surrender  of  the  policy 
without  her  consent  is  inoperative  as  to  her.  Manhattan  Life  Ins.  Co.  v.  Smith, 
44  Ohio  St.  166. 
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of  insurance  was  effected  in  England  or  in  Ireland,  or  in  England 
by  the  judge  cf  the  county  court  of  the  district,  or  in  Ireland  by 
the  chairman  of  the  civil  bill  court  of  the  division  of  the  county  in 
which  the  insurance  office  is  situated,  and  the  receipt  of  such  trus- 
tee shall  be  a  good  discharge  to  the  office.  Intent  to  defraud  creditors. 
— If  it  shall  be  proved  that  the  policy  was  effected  and  premiums 
paid  by  the  husband  with  intent  to  defraud  his  creditors,  they  shall 
be  entitled  to  receive  out  of  the  sum  secured  an  amount  equal  to- 
the  premiums  so  paid."  Bankruptcy  of  husband. — This  section  con- 
trols s.  91  of  the  Bankruptcy  Act,  1869,  and  preserves  the  policy  to 
the  wife,  notwithstanding  the  bankruptcy  of  the  husband  (z). 

Married  Women's  Property  Act,  1882.— Although  the  Married  Wo- 
men's Property  Act,  1870,  and  the  Married  Women's  Property  Act 
(1870)  Amendment  Act,  1874,  are  repealed  by  the  Married  Women's 
Property  Act,  1882,  s.  22,  this  section  provides  that  such  repeal 
shall  not  effect  any  act  done  or  right  acquired  while  either  of  such 
Acts  was  in  force,  or  any  right  or  liability  of  any  husband  or  wife 
married  before  the  commencement  of  this  Act  to  sue  or  to  be  sued 
under  the  provisions  of  the  said  repealed  Acts,  or  either  of  them, 
for  or  in  respect  of  any  debt,  contract,  wrong,  or  other  matter  or 
thing  whatever,  for  or  in  respect  of  which  any  such  right  or  liabil- 
ity shall  have  accrued  to  or  against  such  husband  or  wife  before 
the  commencement  of  this  Act. 

Construction  of  s.  10  Married  Women's  Property  Act,  1870. — In  Re 
Adam's  Policy  Trusts  (a)  a  husband  effected  a  policy  for  the 
benefit  of  his  wife  and  children  under  *the  Married  Women's  [*  331] 
Property  Act,  1870,  and  died  insolvent.  His  wife  and  one 
child  of  the  marriage  predeceased  him.  Upon  a  petition  by  his 
surviving  children  under  the  10th  section  of  the  Act  for  the  ap- 
pointment of  a  trustee  of  the  policy -money  for  a  declaration  as  to 
the  rights  of  the  petitioners,  the  Court  held  that  it  had  under  the 
10th  section  no  jurisdiction  to  do  more  than  make  the  order  ap- 
pointing a  trustee;  but  since  under  the  policy  there  was  a  trust 
either  for  his  wife  for  life  with  remainder  to  the  children,  or  in  the 
alternative  for  the  wife  and  children  as  joint-tenants,  the  order  was 
directed  to  be  prefaced  with  an  expression  of  opinion  by  the  Court 
that  the  wife  took  no  interest,  and  that  the  surviving  children  took 
as  joint  tenants ;  and  it  was  held  by  Chitty,  J.,  that  a  policy  effected 
by  a  husband  under  s.  10  of  the  Married  Women's  Property  Act, 
1870,  "  for  the  benefit  of  his  wife  and  children,"  should  be  read  in 
conjunction  with  that  section,  and  should  by  virtue  of  the  words 
"separate  use"  in  the  section  be  construed  as  giving  the  wife  a  life 
interest  only,  with  remainder  to  the  children  (a). 

Where  there  was   a  surrender  of  policy  prior  to  Married   Women's 

(z)  Holt  v.  EveralL  2  Ch.  D.  266,  45  L.  J.  Ch.  433,  34  L.  T.  N.  S.  599,  24  W. 
R.  471. 

fa)  23  Ch.  D.  5?5,  52  L.  J.  Ch.  642,  48  L.  T.  N.  S.  727,  31  W.  R.  810. 
(a)  But  see  Seton  v.  Satterthwaite,  post,  p.  334. 
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Property  Ad  for  one  subsequent  to  the  Act,  the  insurance  was  held  subse- 
quent.— In  Holt  v.  Everall  (6),  a  husband,  who  before  the  passing  of 
the  Married  Women's  Property  Act.  1870,  had  insured  his  life  and 
had  paid  one  premium  on  the  insurance,  after  the  passing  of  the 
Act  gave  up  the  policy  and  received  instead  a  policy  at  the  same 
premium  for  a  sum  payable  to  the  separate  use  of  his  wife  if  she 
survived  him,  and  to  him  if  he  survived  her.  He  was  at  the  time 
in  embarrassed  circumstances,  and  soon  after  came  under  liquida- 
tion by  arrangement,  and  then  died.  His  wife  had  separate  estate, 
subject  to  a  restraint  on  anticipation,  and  the  Court  held  that  the 
insurance  must  be  taken  as  having  been  effected  after  the  passing 
of  the  Married  Women's  Property  Act,  and  that,  whether  the  sub- 
sequent premiums  were  paid  by  the  husband  out  of  his  own 
[*  332]  money  or  out  of  *the  income  of  the  wife's  separate  estate, 
the  money  payable  on  the  insurance  did  not  go  to  the  trus- 
tee under  the  bankruptcy,  but  went  to  the  widow  by  virtue  of  the 
Married  Women's  Property  Act.  It  was  further  held  on  the  evi- 
dence that  the  premiums  were  paid  out  of  the  wife's  separate  estate, 
and  that  therefore  the  trustee  in  bankruptcy  would  not  receive  out 
of  the  insurance-money  the  amount  of  the  premiums. 

Power  of  wife  to  insure  under  Married  Women's  Property  Act,  188%. — 
The  Married  Women's  Property  Act,  1882  (45  &  46  Viet.  c.  75)  s. 
11,  provides  that  "a  married  woman  may  by  virtue  of  the  power 
of  making  contracts  hereinbefore  contained,  effect  a  policy  upon 
her  own  life  or  the  life  of  her  husband  for  her  separate  use,  and  the 
same  and  all  benefit  thereof  shall  enure  accordingly.  Policy  by 
husband  for  wife  and  children. — A  policy  of  insurance  effected  by  any 
man  on  his  own  life,  and  expressed  to  be  for  the  benefit  of  his  wife 
or  of  his  children,  or  of  his  wife  and  children  or  any  of  them,  or 
by  any  woman  on  her  own  life,  expressed  to  be  for  the  benefit  of 
her  husband  or  of  her  children,  or  of  her  husband  or  children  or 
any  of  them,  shall  create  a  trust  in  favour  of  the  objects  therein 
named,  and  the  moneys  payable  under  any  such  policy  shall  not, 
so  long  as  any  object  of  the  trusts  remain  unperformed,  form  part 
of  the  estate  of  the  insured  or  be  subject  to  his  or  her  debts.  In- 
tent to  defraud  creditors. — Provided  that  if  it  shall  be  proved  that 
the  policy  was  effected  and  the  premiums  paid  with  intent  to  de- 
fraud the  creditors  of  the  assured,  they  shall  be  entitled  to  receive 
out  of  the  moneys  payable  under  the  policy  a  sum  equal  to  the 
premiums  so  paid.  Appointment  of  trustee  of  policy -money. — The  in- 
sured may  by  the  policy  or  by  any  memorandum  under  his  or  her 
hand  appoint  a  trustee  or  trustees  of  the  moneys  payable  under  the 
policy,  and  from  time  to  time  appoint  a  new  trustee  or  trustees 
thereof,  and  may  make  provision  for  the  appointment  of  a  new 
trustee  or  new  trustees  thereof  and  for  the  investment  of  the 
moneys  payable  under  any  such  policy.  If  no  trustee,  moneys  vest 
in  executors,  &c. — In  default  of  any  such  appointment  of  a  trustee, 

(6)  Supra. 
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such  policy,  immediately  upon  its  being  effected,  shall  vest 
in  the  *insured  and  his  or  her  legal  personal  representatives  [*  333] 
in  trust  for  the  purposes  aforesaid.  Newtrustee. — Ifatthetime 
of  the  death  of  the  insured  or  at  any  time  afterwards  there  shall  be  no 
trustee,  or  it  shall  be  expedient  to  appoint  a  new  trustee  or  new 
trustees,  a.  trustee  or  trustees  or  a  new  trustee  or  new  trustees  may 
be  appointed  by  any  Court  having  jurisdiction  under  the  provis- 
ions of  the  Trustee  Act,  1850,  and  the  Acts  amending  and  extending 
the  same.  Receipt. — The  receipt  of  a  trustee  or  trustees  duly  ap- 
pointed, or  in  default  of  any  such  appointment,  or  in  default  of  no- 
tice to  the  insurance  office,  the  receipt  of  the  legal  personal  repre- 
sentative of  the  insured  shall  be  a  discharge  to -the  office  for  the 
sum  secured  by  the  policy  or  for  the  value  thereof  in  whole  or  in 
part." 

Surrender  of  policy. — Having  regard  to  the  words  in  s.  11  of  the 
Married  Women's  Property  Act,  1882,  declaring  that  a  policy  ef- 
fected thereunder  shall  create  a  trust  in  favour  of  the  objects  therein 
named,  and  the  moneys  payable  under  any  such  policy  shall  not, 
so  long  as  any  object  of  the  trust  remains  unperformed,  form  part 
of  the  estate  of  the  insured,  it  would  seem  that  an  insurance  com- 
pany could  not  accept  a  surrender  of  such  a  policy  so  long  as  any 
object  of  the  trust  was  unperformed. 

Effect  of  policy  and  Act. — The  effect  of  the  policy  and  the  Act 
taken  together  is  to  constitute  a  declaration  of  an  executed  trust, 
and  all  the  Court  has  to  do  is  to  express  its  view  of  the  construc- 
tion of  the  two  instruments  taken  together. 

Per  Chitty, «/.,  on  Married  Women's  Property  Act,  1882,  s.  11. — In 
the  llth  section  of  the  Married  Women's  Property  Act,  1882,  the 
words  u  separate  use  "  are  omitted,  probably  because  the  Act  has 
previously  made  what  the  Legislature  considered  sufficient  provis- 
ions as  to  the  property  of  a  married  woman  being  held  for  her  sep- 
arate use,  and  it  was  considered  unnecessary  to  insert  any  further 
provisions  in  the  llth  section.  There  is  another  difference  between 
the  words  of  that  section  and  the  corresponding  part  of  the 
10th  section  *of  the  Act  of  1870.  The  new  section  speaks  [*  334] 
of  a  policy  effected  by  a  man  "  for  the  benefit  of  his  wife, 
or  of  his  children,  or  of  his  wife  and  children  or  any  of  them." 
There  it  treats  the  interest  of  the  wife  and  the  interest  of  the  chil- 
dren as  two  distinct  things.  That  is  an  indication,  though  a  slight 
one,  that  the  Legislature  never  intended  the  wife  and  children  to 
take  concurrently,  but  that  they  should  take  separate  interests;  in 
other  words,  the  wife  and  children  do  not  take  together,  or  the  sur- 
vivors of  them,  but  the  wife  is  spoken  of  separately  from  the  chil- 
dren. That,  therefore,  shows  that  there  is  a  distinction  between 
the  wife  and  children  as  regards  the  interests  they  are  to  take  (c). 
Considering  that  the  Act  of  1882  deals  with  the  subject  of  policies 
for  the  benefit  of  the  wife  and  children  of  the  insured  in  almost 

(c)  Per  Chitty,  J.,  Re  Adam's  Policy  Trusts  23  Ch.  D.  529-30,  supra,  p.  330  ; 
discussed  in  Seton  v.  Satterthwaite,  34  Ch.  D.  611,  35  W.  E.  373. 
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the  same  terms  as  the  Act  of  1870,  it  would  be  very  desirable  for 
the  offices  of  insurance  companies  to  have  a  form  of  settlement  for 
use  under  the  new  act  of  1882;  for  this  Act,  through  its  being  in 
almost  the  same  terms  as  the  Act  of  1870,  practically  leaves  mat- 
ters much  in  the  same  position  as  they  were  in  under  the  Act  of 
1870.  Wife  and  children  joint  tenants. — In  a  more  recent  case  (d) 
the  wife  and  surviving  children  were  held  entitled  to  the  policy- 
money  as  joint  tenants. 

Interest  of  beneficiaries  contingent. — In  the  Married  Women's  Prop- 
erty Acts,  1870,  1882,  nothing  is  said  as  to  the  power  of  assignment 
of  a  policy  by  the  beneficiaries  before  the  death  of  a  settlor. 

It  Vould  seem,  however,  that  their  interests  are  all  contingent  on 
survival,  and  that  consequently  no  assignment  in  the  settlor's  life 
would  give  more  than  a  contingent  right  to  the  proceeds  of  the 
tru-t  policy  (e).     But  it  seems  that  such  a  policy  could  be  surren- 
dered by  the  beneficiaries  for  its  surrender  value,  or  cx- 
[*  335]  changed  for  a  *paid  up  policy  (d),  and  the  Court  might  ap- 
point a  trustee  for  the  purpose  where  necessary  (e). 

The  effect  of  an  appointment  by  a  settlor  of  policy-moneys  to  his 
executors  and  administrators  is  to  make  the  policies  part  of  the  es- 
tate of  the  settlor,  subject  to  the  other  interests  created  by  the  set- 
tlement (/). 

Policy-moneys  no  part  of  husband's  estate. — The  moneys  payable 
under  a  policy  effected  by  a  husband  for  his  wife  and  children,  in 
conformity  with  the  Married  Women's  Property  Act,  1882,  do  not 
belong  to  his  estate,  except  in  the  event  of  the  beneficiaries  prede- 
ceasing him. 

The  husband  has,  therefore,  it  seems,  no  disposable  interest  in 
such  policy  other  than  that  arising  out  of  the  prospect  of  the  pre- 
decease of  the  beneficiaries.  In  America,  to  a  suggestion  that  such 
a  provision  being  voluntary  was  in  the  nature  of  a  testamentary 
disposition  and  so  revocable,  the  Court  said  it  was  no  more  revoca- 
ble than  a  promissory  note  (g). 

In  Canada  it  has  been  held  that  a  policy  on  the  husband's  life 
for  the  benefit  of  his  wife  cannot  be  claimed  by  the  creditors  of 
either  spouse  (A).  As  to  the  wife,  this  would  seem  true  so  long  as 
the  interest  was  only  contingent.  Creditors  entitled  to  premiums  after 
husband's  insolvency. — If  the  husband  became  insolvent  after  insur- 
ing for  the  benefit  of  his  wife,  it  seems  that  his  creditors  would  be 
entitled  out  of  the  policy-money  to  the  amount  of  the  premiums 

(d)  Seton  v.  Satterthwaite,  supra- 

(e)  See  Connecticut  Mutual  Life  v.  Burroughs.  34  Conn.  306,  314.  Re  Adam's 
Policy^  Ch.  D.  525,  52  L.  J.  tfh.  642,  48  L.  T.  N.  S.  727,  31  W.  R.  810. 

(<£)  Ex  parte  Dever,  18  Q.  B.  D.  660. 
(«)  Schtdtze  v.  Shultze,  56  L.  J.  Ch.  856. 
If]  M'Kenzie  v.  M'Kenzie,  21  L.  J.  Ch.  465,  15  Jur.  1091. 
(a)  Connecticut  Mutual  Life  v.  Burroughs,  34  Conn,  at  315. 
(A)   Vilbon  v.  Marsouin,  18  Lr.  Can.  Jur.  249.     See  Leonard  v.  Clinton,  26 
Hun.  (N.  Y.)  288,  and  Ex  parte  JDever,  supra. 
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paid  by  him  subsequent  to  his  insolvency  (i).  Policy  on  husband  for 
wife,  like  specific  legacy. — This  form  of  policy  may  be  likened  to  a 
specific  legacy  made  by  the  husband,  conditioned  on  its  being  ap- 
propriated for  the  benefit  of  the  wife  for  her  support.  But  in  this 
country  it  is  not  a  legacy,  but  a  settlement,  and  in  not  liable  to  duty, 
not  being  part  of  the  husband's  estate. 

*Policy  not  husband's  whilst  there  is  any  object  o/  trust. — The  [*  336] 
moneys  payable  under  a  trust  policy  effected  in  virtue  of 
the  Married  Women's  Property  Acts,  1870,  1882,  cannot  become 
part  of  the  husband's  estate  while  any  of  the  objects  of  the  trust 
continue.  Even  if  there  be  no  trustee,  and  the  husband's  execu- 
tors or  administrators  are  therefore  the  persons  to  give  the  discharge 
to  insurers,  such  executors  or  administrators  will  hold  the  moneys 
as  trust-moneys,  and  not  as  part  of  the  assets  of  the  deceased  (&). 

The  trust-moneys,  of  course,  are  not  exempt  from  the  debts  of 
the  beneficiaries  named.  To  the  extent  of  their  interest  they  have 
the  same  interest  as  assigns  would  have  in  a  sum  of  money  payable 
on  a  contingency,  and  the  money  is  not  payable  in  such  a  manner 
as  not  to  be  answerable  for  the  debts  of  the  beneficiaries  (I). 

Policy  for  ivife's  benefit  not  to  be  surrendered  by  husband. — A  man 
who  effects  a  policy  on  his  own  life  for  his  wife's  benefit  cannot  sur- 
render that  policy  and  obtain  one  on  the  same  terms  with  new  bene- 
ficiaries, unless  the  wife  expressly  consents  that  her  interest  shall 
be  divested  (m),  (2)  or  unless  the  wife  dies  before  him. 

A  ten  years'  policy  for  the  wife's  sole  use  will  not  enure  to  her 
benefit  if  the  husband  survives  the  ten  years,  and  an  ^alternative 
endowment  is  in  that  case  payable  (n). 

Assignment  and  charge  by  married  woman  of  her  trust  policy. — If  a 
married  women  be  induced,  without  fraud,  by  her  husband  to  as-( 
sign  or  incumber  her  interest  in  a  policy  on  his  life,  she  cannot  set 
the  transaction  aside  (o),  as  she  can  deal  with  her  interest  if  any  (p). 
But  settlement  of  policies  on   the   husband's   life  to  the 
^wife's  separate  use  does  not  create  a  trust  for  separate  use  [*  337] 
till  his  death,  and  the  wife  cannot  charge  such  policies  while 
her  husband  is  living  (q). 

Policy  for  wife's  benefit  not  actually  issued  till  death  of  husband  be- 
longs to  wife. — A  husband,  who  had  already  effected  a  policy  in 
favour  of  his  wife  (under  Married  Women's  Property  Act,  1870), 
took  steps  to  effect  a  second  similar  insurance  with  the  same  com- 

(i)  Central  National  Bank  v.  Hume,  51  Am.  Rep.  780.  Married  Women's 
Property  Act,  1882,  s.  11. 

(Jfe)  See  Newman  v.  Belsten,  76  L.  T.  Journ.  228. 

(l)  Murray  v.  Wells,  53  Iowa  256.     Smedley  v.  Felt,  43  Iowa  607. 

(m)  Packard  v.  Connecticut  Mutual  Life,  9  Missouri  (App.)  469  U.  S.  Digest, 
1881.  p.  460.  Fortescue  v.  Barnett,  3  My.  &  K.  36,  2  L.  J.  N.  S.  Ch.  98. 

(n)  Tennes  v.  North-Western  Mutual,  26  Minn.  271. 

(o)   Godfrey  v    Wilson,  70  Ind.  CO. 

(»)  Winter  v.  Easum,  4  De  G.  J.  &  S.  272,  33  L.  J.  Ch.  665,  10  L.  T.  N.  S. 
773,  12  W.  R.  1018. 

(q)  King  v.  Lucas,  23  Ch.  D.  712,  53  L.  J.  Ch.  102,  31  W.  R.  904. 

2  ^ee  note  1  on  page  329 
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pany.  The  agent  to  whom  lie  gave  his  instructions  and  paid  the 
first  premium  absconded,  and  the  assured  died  insolvent  before  the 
policy  was  issued.  The  written  proposals  contained  no  direction 
to  draw  the  policy  in  favour  of  the  wife,  nor  was  there  any  written 
evidence  of  the  deceased's  intention  to  that  effect.  The  company 
admitted  liability,  and  prepared  a  policy  dated  before  the  death 
without  reference  to  the  wile.  The  creditors  in  an  administration 
action  claimed  the  moneys  thereunder,  but  Pearson,  J.,  held: — 

(1)  That  the  policy  issued  after  death  must  be  treated  as  non- 
existent at  death. 

(2)  That  the  only  question  was  the  form  in  which  the  policy 
ought  to  be. 

(3)  That  evidence  was  admissible  of  the  husband's  intention  and 
instructions  given  by  him  in  that  respect  (r). 

(4)  That  the  evidence  adduced  proved  that  the  policy  was  in- 
tended to  be  in  the  wife's  favour,  and  that  she  therefore  was  en- 
titled to  the  moneys  as  against  the  creditors. 

Married  Women's  Policies  of  Assurance  (Scotland)  Act,  1880. — By  43 
&  44  Viet.  c.  26,  the  facilities  given  by  the  Married  Women's  Prop- 
erty Act,  1870,  for  the  benefit  of  married  women  and  children  in 

England  and  Ireland  are  extended  to  Scotland. 
[*  338]  *A  policy  effected  by  a  husband  upon  his  own  life  for  the 
benefit  of  his  wife  under  s.  2  of  this  Act  mav  be  surrendered 
by  the  trustee,  who  holds  it  with  the  concurrence  of  the  wife;  and 
(per  Lord  Shand)  it  may  be  surrendered  without  the  wife's  con- 
currence, unless  the  insurance  company  have  notice  of  any  in- 
tended breach  of  trust  (s). 

Life  policies  assignable  without  insurer 's  consent. — With  few  excep- 
tions, fire  policies,  unlike  life  policies,  cannot  be  mortgaged,  nor 
can  they  be  assigned  separately  from  the  property  to  which  they 
relate,  or  even  with  it,  save  by  the  consent,  which  cannot  be  com- 
pelled, of  the  insurer.  The  person  to  whom  a  life  policy  belongs, 
however,  is  entitled,  by  act  inter  vivos  or  by  will,  to  make  an  abso- 
lute or  conditional  disposition  of  the  policy-moneys. 

Life  policy  as  security — Life  policies  may  be  effected  or  mort- 
gaged— 

(1)  As  the  sole  security  for  a  debt  or  advance. 

(2)  As  a  further  security,  when  the  principal  security  for  the 
debt  is  property  in  which  the  mortgagor  has  a  limited  or  termina- 
ble estate. 

In  the  first  case,  the  borrower  agrees  to  effect  or  to  keep  up  a 
pre-existing  policy  upon  his  own  life  for  the  security  of  the  mort- 
gagee. The  value  of  the  security  increases  daily  with  the  nearer 
approach  of  the  inevitable  event  upon  which  the  policy  is  made. 

The  mortgage  of  a  policy  of  assurance  is  similar  in  its  effect  to 
any  other  mortgage.  The  mortgagor  may  redeem  the  policy ;  and 

(r)  Newman  v.  Belsten,  76  L.  T.  J.  228,  affd.  by  C.  A.,  12  Feb.  1884. 
(«)  Schumann  v.  Scottish  Widow's  Fund  Society,  13  C.  S.  C.  (4th  series)  G78, 
23  Sc.  L.  R.  474. 
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his  legal  personal  representatives,  or  the  assignee  of  his  equity  of 
redemption,  are  entitled  to  any  surplus  proceeds  of  the  policy,  after 
paying  to  the  mortgagee  his  whole  debt,  interest,  and  costs. 

Mortgagee  can  keep  up  policy. — Such  a  policy  may  be  kept 
up  by  the  mortgagee  if  *the  mortgagor  fails  to  do  so,  and  [*  339] 
the  former  is  entitled  without  special  agreement  to  add  to 
the  amount  of  his  security  the  premiums  paid  by  him,  with  interest 
thereon,  on  the  ground  that  he  is  justified  in  using  all  proper  means 
for  preserving  his  security  (f).     The  premiums  advanced  and  in- 
terest would  form  a  charge  on  the  mortgaged  policy,  but  could  not 
be  recovered  against  the  mortgagor  personally  (u). 

Where  the  mortgagor  of  a  policy  who  had  become  bankrupt 
continued  to  pay  the  premiums,  although  by  the  bankruptcy  he 
was  relieved  from  the  obligation  to  do  so,  it  was  held  (x)  that  the 
premiums  so  paid  were  in  the  nature  of  salvage-moneys,  and  ought, 
as  against  the  mortgagee,  to  be  repaid  with  interest  out  of  the  policy- 
moneys;  but  this  decision  has  been  questioned  (y). 

Policies  given  by  way  of  security  not  the  same  as  policies  taken  out  by 
creditor  on  own  account  /or  such  purpose. — These  mortgaged  policies 
must  be  carefully  distinguished  from  policies  on  'the  life  of  the 
debtor  effected  or  kept  up  by  the  mortgagee  as  a  collateral  security 
at  his  own  expense  and  risk  without  any  contract,  express  or  im- 
plied, between  him  and  the  mortgagor.  In  such  a  policy  the  mort- 
gagor has  no  interest  whatever,  and  it  may  be  disposed  of  by  the 
mortgagee  just  as  he  likes.  It  is  only  a  collateral  provision  made 
by  him  for  his  own  benefit.  Receipt  of  the  amounts  assured 
thereby  would  be  no  discharge  to  the  mortgagor's  estate,  and  he 
cannot  as  of  right  claim  any  benefit  therefrom.  On  the  other  hand, 
the  mortgagee,  in  case  of  such  a  policy,  cannot  make  the  mortgagor 
pay  the  premiums  (z). 

When  policy  is  debtor's. — Where  a  creditor  effects  a  policy 
of  insurance,  either  ^directly  or  indirectly  at  the  expense  [*  340] 
of  and  by  arrangement  with  his  debtor,  and  by  way  of  in- 
demnity to  the  creator,  the  policy,  on  payment  of  the  debt,  must 
be  delivered  up  to  the  debtor  (a). 

To  whom  policy  effected  by  grantee  of  annuity  belongs. — This  is  also 
the  case  where  the  relation  of  debtor  and  creditor  arises  upon  the 

(t)  2  Davidson  (4th  ed.),  pt.  2,  p.  63. 

(u)  Ibid,  note  (s). 

(a)  Shearman  v.  British  Empire,  &c  ,  Co.,  14  Eq.  4,  41  L.  J.  Ch.  466,  26  L. 
T.  N.  S.  570,  20  W.  R.  620. 

(y)  Saunders  v.  Dunman,  7  Ch.  D.  825,  47  L.  J.  Ch.  338,  38  L.  T.  N.  S.  416, 
26  W.  R.  397.  And  see  Falcke  v.  Scottish  Imperial,  per  Fry,  L.  J.,  34  Ch.  D. 
234,  35  W.  R.  143. 

(z)  Bruce  v.  Garden,  5  Ch.  App.  33,  39  L.  J.  Ch.  334,  22  L.  T.  N.  S.  595.  18 
W.  R.  384.  But  a  declaration  that  the  creditor  is  interested  is  desirable  if  not 
necessary  :  Tristan  v.  Hardy,  14  Beav.  232. 

(a)  Lea  v.  Hinton,  24  L.  T.  101,  19  Beav.  324,  5  De  G.  M.  &  G.  823,  Drysdale 
v.  Pigott,  23  Beav.  238,  8  De  G.  M.  &  G.  546,  27  L.  T.  310.  4  W.  R.  773,  25  L. 
J.  Ch.  878. 
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grant  of  a  life  annuity  (6),  and  an  insurance  has  been  similarly 
effected  by  the  grantee  to  secure  the  repayment  of  the  money  in 
consideration  of  which  the  annuity  was  granted  (c). 

Where,  however,  an  annuity  is  granted  with  a  mere  option  to 
the  grantor  of  re-purchaso  or  redemption,  and  an  insurance  is  ef- 
fected by  and  in  the  name  of  the  grantee,  but  with  the  money  of 
the  grantor,  and  there  is  no  further  evidence  of  a  contract  between 
the  parties  that  the  policy  should  belong  to  the  grantor,  it  belongs 
on  re-purchase  or  redemption  of  the  annuity  to  the  grantee  (d). 
And  where  the  grantee  of  an  annuity  insured  the  life  for  which  the 
annuity  was  granted  without  there  being  any  stipulation  on  the 
subject  between  him  and  the  grantor,  it  was  held  that  the  latter 
had  no  right  to  have  the  policy  delivered  to  him  (e). 

Insurance  by  mortgagee  of  annuity. — But  where  a  mortgagee  of  an 
annuity  insured  the  life  of  his  mortgagor,  and  wrote  to  him  saying 
that  on  redemption  of  the  annuity  the  policy  should  be  assigned 
to  him,  and  the  mortgagee  paid  the  premiums,  on  the  death  of  the 
mortgagor  without  having  redeemed  the  annuity  the  mortgagee 
was  held  to  be  entitled  to  the  full  benefit  of  the  policy  (/). 
[*  341]  *Arrearsof  annuity  may  be  insured  like  any  other  debt  (/). 
Creditor  insuring,  and  policy  belonging  to  creditor. — If  a  cred- 
itor insures  his  debtor's  life,  and  there  is  no  evidence  of  a  contract 
between  the  parties  on  the  subject  of  the  policy  and  the  payment 
of  the  premiums,  the  debtor  or  his  representative  will  have  110  claim 
to  the  policy  (g).  In  Bruce  v.  Garden  the  premiums  paid  were 
carried  to  the  debit  of  the  debtor's  account  with  his  army  agent, 
and  he  was  aware  that  the  policies  had  been  effected ;  but  there 
was  no  evidence  that  the  account  had  ever  been  shown  to  him,  or 
that  he  knew  that  he  was  in  the  account  charged  with  the  prem- 
iums. Held,  reversing  the  decree  of  James,  V.  C.,  that  the  army 
agent  was  entitled  to  retain  the  sums  received  upon  the  policies 
after  the  death  of  the  officer,  and  was  not  liable  to  account  for 
them  to  his  representative.  Rule  stated,  per  Hatherley,  L.  C. — 
Hatherley,  L.  C.,  said :  "  There  must  be  distinct  evidence  of  a  con- 
tract that  the  creditor  has  agreed  to  effect  a  policy  and  that  the  debtor 
has  agreed  to  pay  the  premiums,  and  in  that  case  the  policy  will 
be  held  in  trust  for  the  debtor." 

Mortgage  of  policy  by  debtor  to  creditor.     Debtor's  opinion  to  purchase 

(6)  See  Denman  v.  Scottish  Widows'  Fund,  3  Times  L.  R.  525. 

(c)  Courtenay  v.  Wright,  2  Giff.  337,  30  L.  J.  Ch.  131,  3  L.  T.  N.  S.  433,  0 
W.  R.  153. 

(d)  Gottlieb  v.  Cranch,  4  DC  G-  M.  &  G.  440,  22  L.  J.  Ch.  912,  17  Jur.  G8G, 
704.    Knox  v.  Turner,  5  Ch.  App.  515,  39  L.  J.  Ch.  750.  23  L.  T.  N.  S.  227,  18 
W.  R.  873.     Preston  v.  Nede,  12  Ch.  D.  7GO,  40  L.  T.  N.  S.  303,  27  W.  R.  642. 

(e)  Ex  parte  Lancaster,  4  Do  G.  &  Sm.  524. 

(/;  Bashfordy.  Cann,  33  Beav.  109,  9  L.  T.  N.  S.  43,  11  W.  R.  1037. 

(/)  Ex  parte  Day,  7  Vcs.  802. 

(g)  Bruce  v.  Garden,  L.  R.  5  Ch.  App.  32,  39  L.  J.  Ch.  334,  18  W.  R.  384,  22 
L.  T.  N.  S.  595.  Simpson  v.  Walker,  2  L.  J.  N.  S.  Ch.  55.  Brown  v.  Freeman, 
4  De  G.  &  8m.  444. 
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policy  from  creditor. — Whether  a  policy  belongs  to  the  debtor  or  the 
creditor  is  a  question  which  has  arisen  where  the  creditor  has 
himself  paid  the  premium,  and  it  seems  that  if  the  policy  has 
been  mortgaged  by  the  debtor  to  the  creditor,  then,  notwithstand- 
ing the  premiums  have  been  paid  by  the  creditor,  it  will  belong  to 
the  debtor ;  but  if  the  debtor  has  only  an  option  of  purchasing  the 
policy  from  the  creditor  on  the  debt  being  paid,  it  will  belong  to 
the  creditor ;  and  if  the  debtor  die  before  his  option  is  exercised, 
the  creditor  will  be  entitled  to  receive  the  insurance-money  for  his 
own  use  (A). 

Policy  on  another' '«  life  generally  belongs  to  grantee  of  policy. — 
In  the  absence  of  contract,  express  or  implied,  a  ^policy  ef-  [*  342] 
fected  on  the  life  of  another  will  belong  to  the  person  who 
effects  it  (i).  Rule  where  grantee  is  debtor. — But  if  the  policy  be 
taken  out  in  the  name  of  a  creditor,  and  the  premiums  are  paid  by 
the  debtor,  or  he  is  charged  with  them  in  account,  the  onus  lies  on 
the  creditor  to  prove  that  the  policy  is  his  (&) ;  and  if  it  is  other- 
wise to  be  inferred  that  the  insurance  was  intended  as  a  security 
prima  facie  the  policy  will  be  the  property  of  the  debtor,  after  satis- 
faction of  the  debt  (/).  Grantee  of  annuity  insuring  grantor's  life. — If 
the  grantee  of  an  annuity,  by  way  of  security,  or  other  mortgagee 
insures  the  grantor's  life.,  or  if  a  creditor  insures  his  debtor's  life, 
and  pays  the  premiums  out  of  his  own  pocket,  the  policy  belongs 
to  the  grantee  or  creditor.  The  debtor  cannot  require  the  creditor 
to  keep  up  the  policy,  and  the  receipt  by  the  grantee  or  creditor 
of  the  insurance-money  does  not  satisfy  or  discharge  the  debt  (m). 

Charging  debtor  with  premiums  will  not  per  se  make  policy  his. — 
Charging  the  debtor  with  the  premiums  in  his  accounts  by  the 
creditor  will  not  give  the  debtor  a  right  to  the  policy  in  the  absence 
of  evidence  that  the  debtor  knew  he  was  so  charged,  or  that  he  had 
agreed  to  pay  such  premiums  (n).  If,  however,  upon  the  insurance 
by  the  creditor,  it  be  agreed  or  can  be  inferred  that  the  debtor 
^hall  be  charged  with  the  premiums,  and  that  the  policy  is  ef- 
fected as  a  security  or  indemnity,  the  policy  or  the  balance  of  the 

(h]  Lewis  v.  King,  44  L.  J.  Ch.  259,  31  L.  T.  N.  S.  571. 

(i)  Brown  v.  Freemun,  4  De  G.  &  Sin.  444.  Gottlieb  v.  Cranch,  4  De  G.  M. 
&  G.  440,  17  Jur.  704,  22  L  J.  Ch.  912.  Freme  v.  Brade,  2  De  G.  &  J.  582,  6 
W.  R.  739.  Bashford  v.  Cann,  33  Beav  109,  9  L.  T.  N.  S.  48,  11  W.  R.  1037. 
Bruce  v.  Garden,  5  Ch.  App.  32,  18  W.  R.  384,  39  L.  J.  Ch.  334,  22  L.  T.  N.  S. 
595.  Knox  v:  Turner,  L.  R.  5  Ch.  App.  515,  18  W.  R.  873,  39  L.  J.Ch.  750,  :>8 
L.  T.  N.  S.  227. 

(&)  Pfteger  v.  Browne,  28  Beav.  391.  Holland  v.  Smith,  6  Esp.  11.  Norland 
v.  Isaac,  20  Beav.  389.  Drysdale  v.  Pigott,  8  De  G.  M.  &  G.  546,  25  L.  J.  Ch. 
878,  27  L.  T.  310,  4  W.  R.  773. 

(1)  Williams  v.  Atkyns,  2  Jo  &  Lat  (Ir.)603.  Hawkins  v.  Woodgate,  7  Beav. 
565.  Lea  v.  Hinton,  5  De  G.  M.  &  G.  823,  24  L.  T.  101.  Ex  parte  Andrews,  2 
Rose  410.  1  Madd.  573.  Lewis  v.  King,  supra. 

(m)  Gottlieb  v  Cranch,  supra.  Williams  v.  Atkyns,  supra  Humphreys  v. 
Arabin,  LI.  &  Goold  (Plunkett)  318.  Ex  parte  Lancaster,  4  De  G.  &  Sm.  524 

(n)  Bruce  v.  Garden,  L.  R.  5  Ch.  32,  supra,  note  (i). 
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[*  343]  insurance  money  after  discharge  of  the  debt  will  be  the 
debtor's,  and  it  will  be  immaterial  in  such  a  case  that  the 
premiums  were  not  actually  paid  by  the  debtor,  if  he  has  been 
charged  with  them  in  account  by  the  creditor,  and  has  not  disputed 
his  liability  to  pay  them  (o). 

Payment  of  premiums  by  mortgagee  will  not  deprive  mortgagor  of  pol- 
icy.— As  the  mere  non-payment  by  the  mortgagor  of  a  charge  at- 
tributable to  the  mortgaged  property  cannot  have  the  effect  of  fore- 
closure, the  payment  of  the  mortgagee  of  the  premiums  on  the 
mortgagor's  refusal  will  not  divest  the  right  of  the  latter  to  the  pol- 
icy after  repayment  by  him  of  the  advances  with  interest  (p).  The 
circumstance  that  an  allowance  for  insurance  was  included  in  the 
calculation  of  the  consideration  will  not  entitle  the  debtor  to  a  pol- 
icy kept  up  by  the  creditor,  if  there  were  no  stipulation  by  the  deb- 
tor for  an  insurance.  The  matter  is  then  at  the  option  of  the  credi- 
tor, who,  whether  he  effects  an  insurance,  or  by  retaining  the  money 
becomes  his  own  insurer,  is  equally  entitled  to  the  benefit  of  the 
arrangement  (q). 

Where  creditor  placed  in  position  of  trustee,  he  must  account  for  policy 
money  after  deducting  premiums. — If  by  the  terms  of  the  security  it- 
self the  creditor  be  placed  in  the  position  of  a  trustee,  as  if  the  se- 
curity be  assigned  to  him  upon  trust,  after  payment  of  costs,  to  re- 
tain the  debt  and  pay  over  the  surplus,  he  must  account  for  the  in- 
surance-money after  deducting  the  premiums,  being  within  the 
principle  which  forbids  dealing  by  a  trustee  with  the  trust  estate 

for  his  own  benefit  (r). 

[*  344]  *An  agreement  may  be  expressed  or  inferred,  under  which 
the  debtor  shall  take  the  benefit  of  the  insurance.  What  is 
evidence  that  policy  should  be  re-assigned  with  principal  security  on  re- 
demption.— Thus  an  agreement  (s)  that,  if  redemption  shall  take 
place  after  the  premiums  shall  have  been  paid  for  the  current  year, 
the  mortgagor  shall  repay  to  the  mortgagee  such  proportion  of  that 
premium  as  shall  belong  to  the  then  unexpired  part  of  the  current 
year,  has  been  held  to  be  sufficient  evidence  of  an  intention  that 
the  policy  should  be  assigned  with  the  principal  security  upon  re- 
demption, even  without  regard  to  subsequent  words  importing  yet 
more  clearly  a  right  in  the  mortgagor  to  require  an  assignment  of 

(o)  Holland  v.  Smith.  6  Esp.  11.  Morlandv.  Isaac,  20  Beav.  389.  Broum 
v.  Freeman,  4  De  G.  &  Sm.  444.  Henson  v.  Blackwell,  4  Hare  434,  14  L.  J.  Ch. 
829,  9  Jur.  390.  Re  Storie's  Trusts,  1  Giff.  94,  6  Jur.  N.  S.  1153,  28  L.  J.  Ch. 
888,  34  L.  T.  20.  Courtney  v.  Wright,  30  L.  J.  Ch.  131,  3  L  T.  N.  S.  433,  2  Giff. 
3:',7.  '.'  W.  R  163.  Lea  v.  Hinton,  24  L.  T:  101.  6  De  G.  M.  &  G.  823.  Freme 
v  Bradc,  2  De  G.  &  J.  683,  G  W.  R.  739,  4  Jur.  N.  S.  746,  Fisher  on  Mortgages 
974  (4th  ed  ) 

( p)  Drysdak  v.  Pigott,  8  De  G.  M.  &  G.  546,  22  Beav.  238,  25  L.  J.  Ch.  878, 
6  W.  R.  773,  22  L.  T.  193. 

(q)  Freme  v.  Brade,  supra. 

(r)  Ex  parte  Andrews,  Re  Emmett,  2  Rose  410,  1  Madd.  673,  Fisher  on  Mort- 
gages 975  (4thed.)- 

(*)   William*  v.  Atkyns,  2  Jo.  &  Lat.  (Ir.)  603. 
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the  policy.  Bat  the  passing  of  letters  between  the  parties  which 
refer  to  the  necessity  for  the  insurance,  or  a  provision  in  the  princi- 
pal security  for  payment  by  the  debtor  of  the  additional  premiums 
which  in  certain  events  might  become  payable  upon  the  policy,  or 
a  covenant  by  the  cestui  que  vie  of  the  annuity  to  do  the  necessity 
acts  for  the  effecting  of  the  insurance,  are  not  sufficient  (£)  to  give 
the  mortgagor  or  grantor  of  trte  annuity  a  title  to  the  policy,  for 
these  are  only  statements  of  or  references  to  the  terms  upon  which 
the  transaction  was  affected,  and  afford  no  evidence  of  a  contract 
which  will  take  the  case  out  of  the  general  rule.  Letters  as  evidence 
of  right  to  policy. — It  seems  that  letters  which  have  passed  between 
the  parties  may  be  looked  at  in  order  to  ascertain  whether  there 
were  any  contract  concerning  the  right  to  the  policy,  where  there  is 
no  discrepancy  between  the  letters  and  the  security  (V),  though  it 
would  be  otherwise  if  the  effect' of  the  letters  would  be  to  vary  the 
stipulations  of  the  security  (x). 

Contract  that  policy  shall  be  re-assigned. — Where  there  is  an  express 
contract  that  the  policy  shall  be  re-assigned  upon  the  se- 
curity being  redeemed,  *if  the  grantor  shall  elect  to  take  it,  [*  345] 
the  grantee  may  not,  either  before  or  after  election,  part 
with  the  policy  for  his  own  benefit  (y). 

Position  of  creditor  with  surety  for  debt,  insuring  debtor's  life. — Where 
a  creditor  whose  debt  is  secured  by  sureties  insures  the  life  of  the 
principal  debtor,  he  is  perfectly  free  to  assign  over  such  policies  to 
the  debtor  or  any  one  or  more  of  the  sureties  paying  the  principal 
debt.  Position  of  sureties  inter  se. — But  as  between  the  sureties  no 
one  of  them  can  by  paying  the  debt,  and  obtaining  such  assign- 
ment, appropriate  the  whole  benefit  of  the  policy,  and  claim  con- 
tribution from  his  co-sureties  as  though  such  policy  never  existed. 
To  give  him  such  a  right,  the  others  must  abandon  or  disclaim  all 
benefit  of  the  policy  (z). 

Surety  can  deduct  sums  spent  in  keeping  up  policy. — But  the  surety 
who  takes  over  the  policy  is  entitled  in  an  action  for  contribution 
to  deduct  from  the  amount  received  on  the  policy  all  sums  spent 
by  him  in  keeping  it  up,  since,  as  the  benefit  is  joint,  the  burden 
must  be  so  also  (a). 

Creditor  within  rule  tfiat  trustee  may  not  make  profit. — Where  a  con- 
tingent interest  was  assigned  upon  trust  to  secure  a  debt,  and  the 
creditor  insured  against  the  contingency  and  received  the  insur- 
ance, he  was  held  to  be  within  the  principle  which  prohibits  a 
trustee  from  making  an  advantage  out  of  his  trust:  and,  the  debtor 
being  bankrupt,  the  creditor  was  permitted  to  prove  only  for  the 

(t)  Gottlieb  v.  Cranch,  4  De  Gr.  M.  &  Gr.  440,  22  L.  J.  Ch.  912, 17  Jur.  704,  Fisher 
on  Mortgages  976  (4th  ed.). 
(u)   Gottlieb  v    Cranch,  supra. 

(x)  Squire  v.  Campbell,  I  Myl.  &  C.  458,  Fisher  on  Mortgages  977  (4th  ed.). 
(y)  Hawkins  v.  Woodgate,  7  Beav.  565,  8  Jur.  743. 

(z)  Atkins  v.  Arcedeckne,  24  Ch.  D.  709,  53  L.  J.  Ch.  64,  48  L.  T.  N.  S.  725.. 
(a)  Ibid. 
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balance  of  the  debt  (6).  Life  policy  -is  "property." — A  mortgage  of  a 
life  policy  is  a  mortgage  of  "property"  so  as  to  require  an  ad  val. 
stamp  (c).  Succession  duty  not  payable. — A  life  policy  does  not 
create  the  relation  of  pred<^  cessor  and  successor  between  the  insur- 
ers and  the  assured,  or  any  assignee  of  the  assured,  so  as  to  attract 

succession  duty  (a). 

[*  346]  *  Policy  as  collateral  security,  mortgagor's  interest  being  de- 
feasible.— In  the  second  class  of  mortgages  of  life  policies 
come  tenants  for  their  own  or  other  lives,  annuitants,  or  persons 
with  a  defeasible  interest  in  mortgaged  property.  In  such  cases, 
according  to  the  tenure  of  the  mortgagor,  insurance  is  made  either 
on  his  own  life  or  on  the  life  upon  the  duration  of  which  his  inter- 
est depends.  And  such  insurance  is  a  further  security  to  the  mort- 
gagee in  case  the  tenant  for  life  dies  without  paying  the  mortgage- 
money,  or  the  tenant  for  life  loses  •  his  estate  by  the  death  of  the 
cestui  que  vie. 

The  mortgagee  may  make  such  an  insurance  a  condition  prece- 
dent to  lending,  and  there  is  no  objection  to  such  a  policy  being 
effected  in  the  name  of  the  mortgagor;  but  the  mortgagee  should 
be  careful  to  ascertain  that  the  mortgagor  has  an  actual  and  insur- 
able interest  in  the  life  insured  at  the  time  the  policy  was  effected. 

Court  cannot  compel  insurance  for  the  purpose  of  perfecting  security. — 
But  he  is  under  no  obligation  independently  of  contract  to  effect 
such  an  insurance,  and  the  High  Court  of  Justice  has  no  more 
power  than  had  the  Court  of  Chancery  when  directing  money  to 
be  raised  upon  estates  of  the  kind  now  in  question  to  compel  per- 
sons who  have  an  insurable  interest  in  the  lives  upon  which  such 
estates  depend  to  effect  policies  on  such  lives  as  part  of  the  security 
for  the  money  directed  to  be  raised  (e),  nor  can  a  bankrupt  be 
obliged  to  insure  himself  or  be  examined  with  a  view  to  insur- 
ance (/). 

Mortgagee  can  add  premiums  to  security. — In  such  mortgages  it  is 
usual,  if  not  invariable,  for  the  mortgagor  to  covenant  to  pay  the 
premiums.     If  he  fails  to  do  so,  the  mortgagee  can  pay  them,  and 
add  them  to  his  security.     If  the  policy  be  let  drop,  or  none  be  ef- 
fected or  stipulated  for,  the  mortgagee  clearly  has  an  insurable  in- 
terest in  an  event  which  may  terminate  his  security  such  as  to  en- 
able him  to  insure  the  life  of  the  tenant  for  life  or  cestui  que 
[*  347]  vie.     If  he  does  so,  the  *insured  is  wholly  his  own,  and  the 
mortgagor  has  no  claim  on  it  (/). 

(6)  Ex  parte  Andrews,  2  Rose  410,  1  Madd.  573. 

(c)  Caldwell  v.  Dawson,  5  Ex.  1,  14  Jur.  316. 

(rf)  16  &  17  Viet.  c.  61,  s.  17. 

(e)  Grantley  v.  Garthwaite,  6  Madd.  96  Fisher  on  Mortgages  (4th  ed.)  13. 

(/)  Ex  parte  Bullock,  16  Q.  B.  D  698.     Re  Betts,  Times  L.  R.  598. 

(/)  Gottlieb  v.  Cranch,  4  De  G.  M.  &  G.  440,  17  Jur.  704,  22  L.  J.  Ch.  912. 
Williams  v.  Atkyns,  2  Jo.  &  Lat.  (Ir.)  603.  Bashford  v.  Conn,  33  Beav.  109,  9 
L.  T.  N.  S.  43, 1 1  W.  R.  1 037.  Humphrey  v.  Arabin,  LI.  &  Goold  (temp.  Plunkett) 
218.  Ex  parte  Lancaster,  4  De  G.  &  Sm.  524  See  also  Knox  v.  Turner,  5  Ch. 
App.  515,  39  L.  J.  Ch.  750,  23  L.  T.  N.  S.  227,  18  W.  R.  878. 
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Power  of  sale  on  breach  of  covenant  to  insure.  Power  to  appoint  re- 
ceiver.— By  s.  19  of  the  Conveyancing  Act,  1881,  a  power  of  sale 
is  made  an  incident  of  all  statutory  mortgages  in  the  absence  of  any 
contrary,  varying,  or  limiting  stipulation.  And  by  s.  20  (iii.)  there- 
of such  power  of  sale  will  arise  on  breach  of  a  covenant  to  keep  on 
foot  a  life  policy  or  policies  as  a  collateral  security  to  the  mortgagee 
of  the  life  interest  (#),  and  the  power  to  appoint  a  receiver  given  by 
s.  24,  where  the  power  of  sale  has  arisen,  enables  a  mortgagee  to 
appoint  such  receiver  and  authorize  him  in  writing,  sub-s.  8  (iii.), 
to  employ  the  moneys  received  by  him,  after  satisfying  certain 
prior  outgoings,  in  paying  the  premiums  upon  life,  fire,  or  other 
policies  properly  payable  under  the  mortgage  deed. 

How  proceeds  of  policy  applicable. — By  s.  22  (2)  the  proceeds  of  a 
life  policy,  which  is  a  security  within  the  mortgage  deed,  are  to  be 
applied  as  money  arising  from  a  sale  of  mortgaged  property  (A). 

Policy  is  "property." — A  life  policy  is  property  within  the  mean- 
ing of  s.  19  (1),  see  s.  2  (1),  and  the  power  of  sale  consequently  ap- 
plies to  that  also,  as  well  as  to  any  realty  or  chattels  within  a  mort- 
gage deed.  So  that  the  mortgagee  can  sell  and  assign  (i)  a  life  pol- 
icy if  the  mortgagor  does  not  comply  with  the  terms  of  the  mort- 
gage deed.  He  can  also  forclose  (&). 

Mortgage  upon  trust :  mortgagee  cannot  sell. — In  Dyson  v.  Morris  (I) 
it  was  held  bjr  Wigram>  V.  C.,  that  although  on  a  simple 
mortgage  of  a  policy  of  ^assurance  the  mortgagee,  in  default  [*  348] 
of  payment,  is  entitled  to  a  sale  under  the  decree  of  a  Court 
of  Equity,  yet  if  the  policy  have  been  assigned  to  the  mortgagee 
upon  trust  to  receive  the  money  to  become  payable,  and  thereout  to 
pay  the  expenses  and  mortgage  debt,  and  pay  the  residue  to  the 
mortgagor,  the  Court  cannot  direct  a  sale  of  the  policy.    The  mort- 
gagee must  wait  until  the  death  of  the  mortgagor  before  he  can 
mal  e  his  security  available. 

Covenant  to  keep  up  policy.  Breach.  Damages. — Where  a  policy  of 
life  assurance  is  mortgaged,  and  the  mortgagor  covenants  to  keep 
up  and  restore  the  policy,  and  breaks  his  covenant,  the  mortgagee 
has  an  action  for  damages,  and  the  measure  of  damage  is : — 

(i.)  The  amount  of  premiums,  if  any,  paid  by  the  mortgagee  to 
keep  up  the  policy  and  interest  thereon. 

(ii.)  The  amount  necessary  to  renew  the  policy,  if  it  has  dropped 
in  consequence  of  the  mortgagor's  default  (m). 

(g)  Wolstenholme  &  Turner's  Conv    Act  (3rd  ed.)  p.  66. 

(A)  See  Boswell  v.  Cooks,  23  Ch.  D.  302. 

(t)  But  see  Drysdale  v.  Pigott,  8  De  G.  M.  &  G.  546,  22  Beav.  238,  25  L.  J. 
Ch.  878,  27  L  T.  310,  4  W.  R.  773,  2  Jur.  N.  S.  1078. 

(k)  Parker  v.  Marquis  of  Anglesey,  20  W.  R.  162,  25  L.  T.  N.  S.  482.  Kings- 
ford  v.  Swinford,  7  W.  R  663. 

(1)  1  Hare  413. 

(m)  2  Dav.  Conv.  pt.  2,  63,  and  cases  there  cited.  Fisher  on  Mortgages  451 
(4th  ed.) 

279 


*  349  THE    LAWS    OF    INSURANCE. 

(Hi.)  Incase  of  a  loss,  the  amount  of  the  loss  (not  exceeding  the 
mortgage  debt)  (ri). 

Where  the  covenantor  commits  suicide,  the  policy  being  on  his 
own  life  and  in  trust,  the  trustees  cannot  recover  damages  from  his 
general  estate  under  such  covenant  (o). 

Covenant  to  repay  premiums.  Damages  for  breach. — Where  the  mort- 
gage deed  contains  a  covenant  by  the  mortgagor  to  repay  any  pre- 
miums paid  by  the  mortgagee,  the  latter  has  his  remedy,  either  on 
that  covenant  for  the  amount  so  paid  by  him,  or  on  the  covenant 
to  keep  up  the  policy,  in  which  latter  case  the  measure  of  damages 

would  be  just  the  same  where  no  loss  had  happened. 
[  *349]  * Covenant  to  keep  up  policy  and  power  to  add  premiums  to 
debt. — Where  the  mortgage  contains  a  covenant  by  the 
mortgagor  to  keep  up  the  policy,  but  no  covenant  by  him  to  repay 
to  the  mortgagee  any  premiums  spent  by  him,  but  a  power  to  pay 
and  add  to  the  mortgage  debt,  only  nominal  damages  will  be  given 
in  an  action  for  breach  of  the  covenant  (p),  as  the  deed  itself  pro- 
vides a  remedy  for  the  breach  by  adding  the  sums  paid  to  the 
mortgage  debt. 

Mortgage  to  company,  premiums  "just  allowances." — Where  a 
policy  has  been  mortgaged  to  the  insurers,  and  the  mortgagor  has 
agreed  but  failed  to  pay  the  premiums,  they  will,  on  taking  the 
accounts,  be  treated  as  just  allowances  to  the  insurers  as  mort- 
gagees (g),  if  they  have  kept  alive  the  insurance,*  but  not  other- 
wise (r).  If  allowed,  they  will  be  added  to  and  bear  interest  at 
the  same  rate  as  the  principal  debt. 

Mortgagee  cannot  add  premiums  unless  express  contract.  Except  un- 
der Conveyancing  Act,  1881. — A  mortgagee  could  not  insure  and  add 
the  premiums  to  the  mortgage  debt  in  the  absence  of  an  express 
contract  authorizing  him  to  do  so  (s).  This,  however,  is  varied  by 
44  &  45  Viet.  c.  41,  s.  19  (ii.),  under  which  a  mortgagee  may  insure 
against  loss  by  fire,  and  the  premiums  will  be  a  charge  on  the 
property. 

Executor  should  keep  up  policy. — An  executor  who  dropped  a 
policy  on  the  life  of  a  debtor  to  the  testator's  estate  without  con- 
sulting those  benefically  interested  has  been  held  liable  for  the 
whole  sum  which  would  have  been  received  if  he  had  kept  up  the 
policy  (0- 

Breach  of  covenant  by  going  out  of  Europe.  Damages. — Where  a 
deed  by  which  the  defendant  assigned  to  the  policy  on  his  own 
life  contained  a  covenant  that  he  would  not  do  anything  to 

(n)  Mayne  on  Damages  241  (3rd  ed.). 

(o)  Dormay  v.  Borrodaile,  10  Beav.  335,  per  Lord  Langdale. 

(»)  Brown  v.  Price,  4  Jur.  N.  S.  882.  6  W.  R.  721,  Fisher,  p.  351  (4th  ed). 

(7)  Fitz  WiUiam  v.  Price,  4  Jur.  N.  S.  889,  31  L.  T.  389.  Brown  v.  Price, 
supra. 

(r)  Gray  v.  Ellison,  1  Giff.  438,  Fisher,  p.  861  (4th  ed.)  2  Jur.  N.  S.  511.  25 
L.  J.  Ch.  666,  4  W.  R  497,  27  L.  T.  165. 

(«(  Brooke  v.  Stone,  34  L.  J.  Ch.  26,  12  L.  T.  N.  S.  114,  13  W.  R.  401. 

(0  Garner  v.  Moore,  3  Drew,  277,  24  L.  J.  Ch.  687. 
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forfeit  the  policy,  and  a  forfeiture  accrued  through  the  *de-  [*  350] 
fendant's  going  beyond  the  limits  of  Europe  without 
the  license  of  the  company,  the  damages  were  assessed  upon  the 
present  value  of  the  policy,  to  be  calculated  by  an  actuary,  taking 
into  consideration  that  the  defendant  covenanted  to  pay  and  should 
pay  premiums  on  the  policy  (u). 

What  a  mortgage  of  life  policy  should  contain. — Where  a  policy  of 
life  assurance  is  mortgaged,  the  mortgage  deed  should  contain : — 

(i.)  A  covenant  to  keep  up  the  policy. 

(ii.)  A  covenant  to  restore  it  if  it  lapses. 

(iii.)  An  authority  to  the  mortgagee  to  keep  up  or  restore  the 
insurance,  in  case  of  default  by  the  mortgagor,  and  to  recover  the 
money  so  expended,  or  to  add  premiums  to  the  mortgage  debt. 

Money  advanced  for  keeping  up  a  mortgaged  policy  or  effecting 
a  new  policy  in  lieu  thereof  is  exempted  from  the  ad  valorem  stamp 
duty  by  the  Stamp  Act,  1870  0),  s.  107. 

Hawkins  v.  Coulihwst,  5  B.  &  S.  343,  33  L.  J.  Q.  B.  192,  12  W.  R.  825. 
33  &  34  Viet.  c.  97. 


281 


THE   LAWS   OF 


[*  351]  *CHAPTER  XVIII. 

LIEN. 

Policies.  Lien.  Leslie  v.  French. — Besides  rights  to  or  in  policies 
accruing  to  persons  (other  than  the  person  taking  out  the  same)  by 
way  of  assignment  or  charge,  numerous  questions  arise  as  to  lien 
on  policies.  In  a  very  recent  case,  Leslie  v.  French  (a),  the  law  as 
to  one  branch  of  this  subject  has  been  summed  up  and  digested  by 
Fry,  L.  J.,  who  said  as  follows: — 

Lien  may  arise  by  paying  premiums. — "A  lien  may  be  created  upon 
the  moneys  secured  by  a  policy  by  payment  of  premiums  in  the 
following  cases : — 

Contract  with  owner. — "1.  By  contract  with  the  beneficial  owner 
of  the  policy  (*). 

By  virtue  of  trusteeship. — "  2.  By  reason  of  the  right  of  the  trus- 
tees to  an  indemnity  out  of  the  trust  property  for  money  expended 
by  them  in  its  preservation. 

By  subrogation. — "3.  By  subrogation  to  the  rights-of  the  trustees 
of  some  person  who  may  have  advanced  money  at  their  request 
for  the  preservation  of  the  property. 

By  right  of  incumbrancers  to  preserve  security. — "  4.  By  reason  of  the 
right  vested  in  mortgagees  or  other  persons  having  a  charge  upon 
the  policy  to  add  to  that  charge  any  moneys  which  have  been  paid 
by  them  to  preserve  the  policy." 

Example  of  lien  by  contract. — An  instance  of  the  first  class  of  cases, 
viz.,  the  creation  of  a  lien  by  contract  with  the  beneficial 
[*  352]  owner  *is  to  be  found  in  the  case  of  Aylwin  v.  Witty  (6), 
where  Kindersley,  V.  C.,held  "that  where  a  mortgagor  had 
contracted  with  the  mortgagee  to  pay  the  premiums,  and  there 
were  sureties  for  the  performance  of  this  contract  by  the  mortgagor, 
and  the  sureties  had  been  called  upon  and  had  paid  the  premiums, 
they  were  entitled  as  against  the  mortgagor  to  a  lien  upon  the 
policy-moneys.  It  is  obvious  that  in  this  case  the  sureties  were, 
by  contract  with  the  principal  debtor,  entitled  to  the  benefit  of  all 
the  securities  which  the  mortgagee  could  have  enforced,  and 

(a)  23  Ch.  D.  652,  62  L.  J.  Ch.  762,  48  L.  T.  N.  S.  664,  81  W.  R.  561,  con- 
firmed  by  Fdlcke  v.  Scottish  Imperial,  34  Ch.  D.  234,  35  W.  R.  143. 

(6)  9  W.  R.  720,  30  L.  J.  Ch.  860. 

1  Premiums  voluntarily  paid  on  life  of  another  cannot,  in  absence  of  any 
understanding,  be  recoverea  of  the  beneficiary,  and  person  so  paying  has  no  lien 
for  such  payments  upon  the  proceeds  of  insurance  collected  by  him  as  agent  of 
auch  beneficiary.  Meier  v.  Meier,  88  Mo.  666. 
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amongst  others  to  a  charge  for  the  premiums  paid.  Examples  of 
lien  by  virtue  of  trusteeship  and  by  subrogation. — The  second  and  third 
classes  of  cases  are  well  illustrated  by  Clack  v  Holland  (c),  in  which 
it  was  held  that  trustees  who  paid  moneys  under  circumstances 
which  gave  them  no  right  to  a  charge  could  not  create  a  charge  in 
favour  of  a  third  person  from  whom  they  borrowed  moneys.  To 
the  same  class  may  be  referred  the  case  of  Gill  v.  Downing  (cZ),  in 
which  mortgages,  whose  title  as  such  was  good  after,  and  only  after, 
the  death  of  the  tenant  for  life,  were  held  entitled  to  a  lien  during 
the  subsistence  of  the  tenancy  for  life.  The  mortgagees  were  put 
by  subrogation  in  the  place  of  the  trustees.  Again,  in  the  case  of 
Todd  v.  Morehouse  (e)  the  right  of  trustees  to  create  a  lien  by  subro- 
gation of  their  rights  was  recognized,  and  it  was  determined  that 
a  person  paying  at  the  request  of  the  trustees  did  not  lose  the  right 
to  the  lien  simply  because  the  trustees  might  possibly  have  taken 
some  other  course  to  preserve  the  property."  His  lordship  con- 
tinued: "Such  appear  to  me  to  be  the  classes  of  cases  in  which  a 
lien  is  created  by  payment  of  premiums.  I  am  further  of  opinion 
that,  except  under  the  circumstances  to  which  I  have  referred,  no 
lien  is  created  by  the  payment  of  the  premiums  by  a  mere 
stranger  or  by  a  part  *owner.  Payment  of  premiums  by  mere  [*  353] 
stranger  gives  no  lien. — I  will  first  consider  the  case  of  pay- 
ments by  a  mere  stranger.  On  principle  it  is  difficult,  if  not  im- 
possible, to  see  why  such  payments,  which  when  made  without 
contract  or  request  are  a  mere  impertinence,  should  create  a  lien 
upon  the  property.  It  is  evident  that  in  themselves  they  would 
not  even  create  a  ground  of  personal  action  against  the  person 
eased  by  the  payment  of  moneys  by  A.  for  B.  gives  no  ground  of 
action  against  'B.,  unless  they  are  paid  on  his  request.  Further, 
the  law  relating  to  'confusion'  appears  strongly  to  show  that  no' 
such  right  would  exist.  If  I  pour  my  gold  into  your  heap,  or  put 
my  silver  into  your  melting-pot,  or  turn  my  corn  into  your 
granary,  I  have  no  right  to  an  account  or  any  relief  against  you,j 

kbut,  on  the  contrary,  I  have  actually  transferred  the  property  in 
what  was  mine  to  the  person  with  whose  property  I  have  mingled 
it.  Again,  the  authorities  seem  to  me  to  be  very  clear  upon  this 
point.  In  the  case  of  Burridge  v.  Row  (/),  Knight  Bruce,  L  J., 
used  the  following  language : — '  Nothing  that  has  been  stated  to  me 
has  had  the  effect  of  persuading  me  that  without  contract  for  that 
purpose  the  mere  fact  of  making  payments  of  the  premiums, 
however  necessary  that  might  be  for  the  preservation  of  the 
property,  would  give  the  party  making  those  payments  a  title  to 
the  property.  A  mere  stranger  by  paying  the  premiums  on  a 
policy  cannot  acquire  a  lien  on  it.  He  can  only  acquire  a  lien  by 


(c)  19  Beav.  262,  2  W.  R.  402,  18  Jur.  1007,  24  L.  J.  Ch.  13. 

(d)  17  Eq.  316,  30  L.  T.  N.  S  157,  22  W.  R.  360. 

(e)  L.  R.  19  Eq.  69.  23  W.  R.  155,  32  L.  T.  N.  S.  8- 

(/)  Burridge  v.  Bow,  1  Y.  &  C.  Ch.  C.  183,  191,  583,  13  L.  J.  Ch.  173,  8 
Jur.  299. 
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some  contract  with  the  persons  beneficially  interested  in  it,  or  with 
the  trustee,  where  the  trustee  himself  might  have  obtained  a 
lien.'". 

Payment  of  premiums  by  part  owner  per  se  gives  no  lien. — The 
learned  Lord  Justice  Fry  further  said  in  the  same  case  (Leslie  y. 
French) — "  With  regard  to  payments  made  by  a  part  owner,  it 
appears  to  me  that  except  by  contract  such  payments  give  no  title 
to  the  person  making  them  against  the  other  part-owners 
[*  354]  of  the  *policy.  Payments  by  mortgagor. — That  payments  by 
a  mortgagor  who  in  equity  is  part  owner  with  the  mortgagee 
create  no  lien  as  against  the  mortagee  was  determined  by  Romilly, 
M.R.  (g).  By  tenant  for  life. — And  generally  speaking,  it  is  clear 
that  money  laid  out  by  the  tenant  for  life  in  improvements  on  the 
estate  creates  no  lien  against  the  remainder-man  (A).  Under 
voidable  assignment. — Again,  in  Pennell  v.  Millar  (?'),  the  Master  of 
the  Rolls  had  to  deal  with  a  case  in  which  A.,  the  owner  of 
policies,  had  as  a  part  of  a  transaction  avoidable  for  fraud  assigned 
them  to  B.,  and  had  covenanted  to  keep  them  up.  B.,  claiming 
under  the  assignment,  had  paid  premiums.  A.  instituted  a  suit  to 
set  aside  the  transaction  on  the  ground  of  fraud,  and  the  Master  of 
the  Rolls  decided  the  assignment  was  a  valid  security  for  the 
moneys  actually  advanced,  and  not  for  the  premiums  paid  by  B., 
which  was  a  voluntary  payment. 

In  this  case  it  is  evident  that  until  the  transaction  was  avoided, 
A.  and  B.  both  had  interests  in  the  policies,  and  yet  the  payment 
by  one  of  the  persons  so  interested  was  held  to  create  no  lien  as 
against  the  other. 

Right  of  contribution  gives  no  lien. — The  law  of  contribution  does 
not  apply,  for  (1)  it  arises  only  between  persons  joined  for  a  com- 
mon purpose,  or  who  stand  in  the  position  of  tenants  in  common 
or  co-parceners. 

(2)  The  right  to  contribution  is  a  personal  right,  and  the  remedy 

personal,   and   there  is  no  lien  for    the   amount  of   the 

[*  355]  moneys  in  respect  of  which  the  right  ^arises.    This  was 

decided  by  Lord  Eldon  in  ex  parte  Young  (&),  overruling 

Lord  Hardwicke. 

JVo  lien  on  policy  where  premiums  paid  by  tenant  for  life. — Where  the 
tenant  for  life  under  a  settlement  of  a  residuary  estate,  which  com- 
prised an  annuity,  and  a  policy  on  the  life  for  which  the  annuity 
was  held,  paid  premiums  on  the  policy  which  the  trustees  had 
power  to  retain  in  specie  and  keep  up,  she  was  decided  to  have  no 
lien  on  the  policy  for  such  payments,  since  the  policy  was  kept  up 

(g)  Norris  v.  Caledonian  Ins.  Co..  8  Eq.  127.  132,  20  L.  T.  N.  S.  939,  17  W. 
R.  954. 

(h)  Tenants  improving  under  the  Settled  Land  Act,  1882,  must  insure  for  the 
benefit  of  the  remainderman.  See  Waugh's  Trusts.  46  L.  J.  Ch  029,  25  W. 
R.  556. 

(f )  23  Beav.  172,  5  W.  R'  215,  29  L.  T.  35.  See  Darcy  v.  Croft,  9  Ir.  Ch.  19 
(1858). 

(k)  2  V.  A  B.  242. 
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for  the  benefit  of  the  estate  (7).  It  should  be  observed  that  the 
trustees  had  power  to  retain  enough  out  of  the  income  to  pay  the 
premiums  on  the  policy,  and  the  Court  considered  that  they  might 
be  taken  to  have  done  so,  which  would  only  have  diminished  the 
actual  income  of  the  tenant  for  life  equally  with  the  payments  she 
herself  made. 

Lien  upon  a  policy  may  arise  in  other  ways  than  by  payment  of 
premiums  under  the  circumstances  before  stated. 

Lien  by  deposit  of  policy. — Although  mere  deposit  of  a  policy  upon 
an  advance  of  money,  without  notice  to  the  insurance  office  of  the 
deposit,  will  not  suffice  to  constitute  an  equitable  mortgage  of  the 
policy,  it  may  create  a  lien  thereupon,  if  such  be  the  intention  of 
the  parties,  even  though  not  a  word  passed  at  the  time  the  deposit 
was  made  (m). 

Farther  advances  covered. — And    an   equitable   charge    may  be 
created  by  mere  deposit,  accompanied  by  notice  to  the  office  (n), 
and  as  the  Court  would  infer  from  that  deposit  that  the 
money  then  advanced  should  be  charged  as  if  there  was  *a  [*  356] 
written  agreement,  additional  advances  would  also  be  so 
charged  unless  a  contrary  intention  appeared  (o). 

Lien  by  persons  commissioned  to  effect  a  policy. — Insurance  brokers 
have  a  general  lien  on  the  marine  policies  effected  by  them,  for 
the  general  balance  due  to  them  from  their  principals  (p).  This 
rule  applies  to  land  policies  when  effected  through  such  brokers, 
but  depends  on  the  custom  of  a  particular  calling.  Even  with 
them  no  lien  can  be  claimed  if  the  policy  has  been  deposited  with 
them  for  a  special  purpose  (<?).  If  one  broker  is  employed  by  an- 
other broker  to  effect  a  policy  for  that  other's  principal,  the  sub- 
agent  has  still  a  lien  on  the  policy  for  premiums  due  from  the 
broker  who  employed  him  (r). 

Solicitor's  lien. — A  solicitor  may  have  a  lien  on  a  policy  of  insur- 
ance for  his  costs.  Such  lien  is  only  a  passive  remedy,  giving  no 
claim  to  the  fund  secured  by  the  policy,  but  merely  a  right  to  em- 
barrass the  person  who  claims  the  fund  by  the  non-production  of 
the  documents  of  title.  A  solicitor  is  not  bound  to  give  the  insur- 
ance office  any  notice  of  his  lien,  since  owing  to  the  nature  thereof 

(1)  WaugWs  Trusts,  46  L.  J.  Ch.  629,  25  W.  E.  555.  Browne  v.  Browne,  8 
W.  R.  726.  See  also  Money  v.  Gibbs,  1  Dr.  &  Wai.  (Ir.)  394. 

(m)  Gibson  v.  Overbury,  7  M  &  W.  555,  10  L.  J.  N.  S.  Ex.  219.  Chapman 
v.  Chapman,  13  Beav.  311,  distinguished  in  Maughan  v.  Ridley.  &  L.  T.  N.  S. 
309.  Rummens  v.  Hare,  1  Ex.  D.  169,  34  L.  T.  N.  S.  407,  24  W.  R.  385.  Green 
v.  Ingham,  L.  R.  2  C  P  525.  See  Conway  v.  Britannia,  8  Lr.  Can.  Jur.  162. 

(n)  Ex  parte  Kensington,  2  V.  &  B.  83,  per  Eldou,  C.  (1873).  Ferris  v. 
Mullins,  2  Sm.  &  Giff.  378,  18  Jur.  718. 

(o)  Ex  parte  Langstone,  17  Ves.  227,  per  Eldon,  C.  (1810).  See  Ellis  v. 
Kreutzinger,  27  Missouri  311.  Talbot  v.  Frere,  9  Ch.  D.  568,  572,  27  W.  R.  148- 

(p)  See  Cross  on  Lien,  and  cases  there  cited,  277,  399.  Castling  v.  Aubert,  2 
East  325  (1802). 

(g)  Muir  v.  Fleming,  1  Dowl.  &  Ry.  N.  P.  29. 

(r)  Dixon  v.  Stansfield,  10  C.  B.  398.  Fisher  v.  Smith,  4  App.  Cas.  1,  48  L. 
J.  Q.  B.  411,  39  L.  T.  N.  S.  430,  27  W.  R.  113. 
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he  would  not  by  such  notice  convert  the  insurers  into  trustees  for 

him,  and  failure  to  give  such  notice  is  in  no  way  such  negligence 

as  to  deprive  him  of  his  lien  (s).     He  cannot  be  made  to  part  with 

the  policy  till  he  is  paid,  except  upon  terms  (/),  such  as 

[*  357]  payment  into  court  of  the  policy  moneys,  or  preservation  *of 

the  lien  by  the  insurers.     But  it  is  doubtful  whether  such 

a  lien  could  be  enforced  by  suit  at  all  (u). 

Right  to  stop  in  transitu  gives  no  right  to  insurance. — Lien  in 
vendor  and  right  to  stop  in  transitu  do  not  entitle  the  vendor  to  the 
proceeds  of  policies  effected  by  the  purchaser  on  the  goods 
sold  (z). 

Vendor's  lien  subrogated  to  insurers. — When  an  unpaid  vendor 
who  is  insured  recovers  from  the  insurers,  the  insurers  are  entitled 
to  his  lien  as  against  the  purchaser,  and  if  the  vendor  recover  from 
the  purchaser  too,  he  must  refund  the  insurance  (y). 

Lizn  created  by  deposit  by  person  out  of  jurisdiction  with  one 
within. — Where  a  policy  granted  to  a  person  domiciled  outside  the 
jurisdiction  is  deposited  with  a  person  within  the  jurisdiction  to 
answer  a  debt  by  a  contract  made  within  the  jurisdiction,  a  lien 
thereon  will  be  acquired  by  the  depositee,  and  will  not  be  affected 
by  the  bankruptcy  in  his  own  domicile  of  the  depositor  (2). 

Creditor  having  two  debts  secured  by  policy  surety  of  one  debt  cannot 
claim  the  policy^  after  payment.  Lien  drops  with  policy. — Where  a 
creditor  has  his  debt  secured  by  a  policy  and  guaranteed  by  a 
surety,  and  also  has  a  lien  on  the  policy  for  another  debt,  the 
surety  is  not  entitled  to  the  policy  on  paying  the  debt,  but  his 
rights  are  subject  to  the  lien  (a). 

When  a  policy  drops,  the  lien  drops  with  it  (6). 

Lien  by  mortgagor  paying  premiums. — If  a  mortgagor  after  bank- 
ruptcy pays  premiums  to  keep  up  a  mortgaged  policy,  he  is  not 
entitled,  in  the  absence  of  special  agreement,  to  a  lien  on  the  policy 
for  the  amount  so  paid  (c). 

(*)  West  of  England  v  Batchelor,  30  W.  R.  364,  51  L.  J.  Ch.  199,  46  L.  T. 
N.  S.  132.  Felly  v.  Wathen,  1  De  G.  M.  &  G.  16.  Richards  v.  Platel,  Craig  & 
Ph.  79.  Steadman  v.  Webb,  3  My.  &  Cr.  346.  See  Dearie  v.  Hall,  3  Russ.  1, 
for  rules  as  to  priority  in  regard  to  choses  in  action. 

(t)  Richards  v.  Platel,  Cr.  &  Ph.  79  at  84,  per  Cottenham,  C.  Limerick  Co.  v. 
O'Ferrall,  1  Ir  Jur.  93. 

(u)  Stedmati  v.  Webb,  4  My.  &  Cr.  346,  per  Cottenham,  C.  (1839). 

(*)  Berndton  v.  Strang,  3  Ch.  App.  688  16  W.  R.  i025,  per  Cairns,  C.(1868), 
distinguishing  Worrall  v.  Johnson,  2.  Jac-  &  W.  214. 

(y)  Castellain  v  Preston,  11  Q.  B.  D.  380,  52,  L.  J  Q.  B.  366,  49  L.  T.  N.  S. 
29,  31  W.  R.  557,  per  Bowen,  L.  J. 

(z)  Le  Fenvre  v.  Sullioan,  10  Moore  P.  C.  1. 

(a)  Fairbrother  v.  Woodkouse,  28  L.  T.  94,  5  W.  R.  12,  23  Beav.  18,  26  L.  J. 
Ch.  81.  Jeffrey's  Policy,  20  W.  R.  857. 

(6)  Busteed  v.  Western  England,  6  Ir.  Ch.  553.  Norris  v.  Caledonian  Ins. 
Co ,  8  Eq.  132.  20  L.  T.  N.  S.  99,  17  W.  R.  954. 

(e)  Saunders  v.  Dunman,  7  Ch.  D.  826,  47  L.  J.  Ch.  338,  38  L.  T.  N.  S.  416, 
26  W.  R  397.  Falcke  v.  Scottish  Imperial,  34  Ch.  D.  234.  These  cases 
explain  Shearman  v.  British  Empire  Mutual,  L.  R.  14  Eq.  4,  41  L  J.  Ch.  460, 
L"i  L  T  N.  S  570,  20  W.  R  620. 
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^CHAPTER  XIX.  [*358J 

CONFLICTING   CLAIMS. 

When  company  should  interplead  and  not  pay  into  court,  under 
10  &  11  Viet.  c.  96. — When  conflicting  claims  are  made  on  an 
insurance  company  in  respect  of  a  policy,  the  proper  procedure  is 
to  interplead  (a),  and  not  to  pay  into  court  under  the  Trustees' 
Relief  Act  (6),  the  insurers  not  being  trustees  or  stakeholders,  but 
debtors. 

The  practice  of  paying  into  court  under  that  Act  had  been  often 
used  (c),  until  Jessel,  M.R.,  pointed  out  that  unless  the  policy  was 

trust  policy  the  Act  did  not  apply. 

The  insurers  cannot  interplead  if  they  have  any  adverse  claim 

respect  of  the  subject-matter  (d\  In  Ireland  it  has  been  held 
that  they  cannot  interplead  if  one  claimant  offers  a  sufficient 
indemnity,  and  that  if  he  offers  indemnity  and  they  are  not  satis- 
fied, they  should  pay  into  court  under  the  Trustees'  Relief  Act  (e). 

When  an  action  is  commenced  by  a  claimant  on  a  policy,  if  it  is 
not  so  framed  as  to  bring  the  other  claimants  before  the  Court,  the 
insurers  may  interplead,  and  have  the  first  action  stayed  (/). 

An  offer  should  be  made  to  pay  interest  on  the  policy 
moneys  (</),  since  a  policy  bears  interest  under  *3  &4  Wm.  [  *359] 
IV.  c.  42,  s.  28  (fi),  for  it  would  seem  that  submission  to  pay 
the  moneys  to  the  persons  found  to  be  entitled  will  not  remove  the 
obligation  to  pay  interest  even  if  conflicting  claims  through  no  fault 
of  the  insurers  delay  such  payment  (i),  unless  any  arrangement 
has  been  come  to  that  the  money  should  not  be  invested  or  brought 
into  court  (&). 

Payment  under  decree  indemnifies  company. — If  the  insurance  com- 

(a)  See  Prudential  v.  Thomas,  3  Ch.  App.  74,  37  L.  J.  C.  H.  202,  16  W. 
R.  470. 

(6)  Haycock's  Policy,  1  Ch.  D.  611,  45  L.  J.  Ch.  247,  24  W.  R.  291,  disap- 
proving the  United  Kingdom  Life,  34  Beav.  493,  13  W.  R.  645. 

(c)  Chapman  v.  Barnard,  17  W.  R.  359.  Webb's  Policy,  2  Eq.  456,  15  W. 
R.  529.  CobVs  Policy,  15  W.  R.  29. 

(A)  Bignold  v.  Audland,  11  Sim.  23,  30  (1840),  per  Shadwell,  V.  C. 

(e)  Chapman  v.  Besnard,  17  W.  R.  359  (1869),  per  Lord  O'Hagan. 

(/)  Prudential  Co.  v.  Thomas,  supra. 

(g)  Bignold  v.  Audland,  supra. 

(h)  Bushnan  v.  Morgan,  6  Sim.  635  (1833). 

(i)  French  v.  Royal  Exchange  Co  ,  6  Ir.  Ch.  523 

(fc)  Same  case  on  appeal,  7  Ir.  Ch.  523  (1858). 
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pany  pay  under  decree  moneys  payable  under  a  lost  policy,  such 
decree  is  sufficient  indemnity  (J). 

Payment  to  trustees  good. — The  insurance  can  safely  pay  a  trustee 
of  a  policy  even  if  under  the  trust  he  has  no  express  power  to  give 
receipts  (m). 

Can  policy  be  taken  in  execution? — The  authorities  conflict  as  to 
whether  a  policy  can  be  taken  in  execution  under  a  fi.  fa.  In  Ire- 
land it  has  been  held  that  a  policy  of  life  insurance  is  not  such  a 
security  for  money  as  can  be  taken  by  the  sheriff  (n).  In  England 
the  contrary  has  been  held  (p) ;  but  the  Irish  case  was  not  cited  to 
the  Court,  and  in  the  latest  case  in  Ireland  (p),  the  Court  fully  dis- 
cussed both  authorities,  and  followed  the  previous  Irish  decision. 
Canadian  policies  usually  provide  that  a  fire  insurance  shall  cease 
on  the  property  being  taJken  in  execution. 

(1)  England  v.  Tredegar,  I  Eq  344,  35  Beav.  256,  35  L.  J.  Ch.  386,  following 
Crokatt  v.  Ford,  25  L.  J.  Ch.  552,  4  W.  R.  426,  2  Jur.  N.  S.  436,  in  preference 
to  Bushnan  v.  Morgan,  supra. 

(m)  Fernie  v.  Maguire,  6  Ir.  Eq.  137.     Ford  v.  Ryan,  4  Ir.  Ch.  342. 

In]  Alleyne  v.  Darcey,  5  Ir.  Ch.  56  (1855). 

(o)  Stokoe  v.  Cowan,  29  Beav.  637,  30  L.  J.  Ch.  882,  4  L.  T.  N.  S.  696,  9  W. 
B.  801. 

(p)  Sargeant's  v.  Trusts,  7  L.  R.  Ir.  66. 
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*CHAPTER  XX.  [*  360] 

COMPANIES. 

What  depends  on  manner  of  company's  constitution. — The  mode  in 
which  an  insurance  company  is  constituted  determines  the  manner 
in  which  it  shall  sue  and  be  sued,  and  the  character  of  the  liability 
of  its  members.  But  whenever  be  the  means  by  which  such  com- 
pany is  constituted,  its  powers  and  liabilities,  and  the  method  of 
its  management,  are  peculiar  to  itself,  and  are  determined  by  the  par- 
ticular provisions  of  the  statute,  charter,  or  other  instruments  under 
which  the  company  is  created.  These  provisions  are  important  to 
shareholders,  policy-holders,  and  all  other  persons  having  dealings 
with  the  company;  because  by  the  registration  now  necessary  under 
the  Companies  Act,  1862,  all  persons  are  deemed  to  have  notice  of 
them. 

Ctassification. — Insurance  offices  may  be  classified  irrespectively 
of  the  manner  or  nature  of  their  constitution  as  follows  :— 

Proprietary. — 1.  Proprietary  offices  which  are  joint-stock  partner- 
ships, with  a  subscribed  or  guaranteed  capital,  the  partners  where- 
in absorb  the  whole  profits  of  the  undertaking. 

Mixed,  in  which  policy-holders  share  profits. — 2.  Offices  set  up  for 
profit  to  the  shareholders,  but  which  also  give  the  policy-holders 
certain  advantages  in  the  way  of  a  share  of  the  profits,  usually 
culled  a  bonus  or  a  periodical  rebate  in  the  amount  of  their  pre- 
miums; but  they  do  not  admit  the  policy-holders  as  partners,  nor 
render  them  liable  has  such. 

These  mixed  companies  are  the  most  common;  in  fact  the 
late  Lord  Justice  Jamessaid  :  "  Every  life  assurance  ^society  [*  361] 
is  substantially  and  materially  a  mutual  life  assurance 
society.  The  method  by  which  it  is  intended  to  provide  for  the 
payment  of  the  sums  secured  by  the  policies  is  by  investing  the 
premiums  and  accumulating  the  money  so  as  to  form  a  fund  out 
of  which  the  claims  are  ultimately  to  be  satisfied.  The  capital  of 
the  shareholders  and  the  sums  which  the  shareholders  Undertake 
and  make  themselves  liable  to  pay,  are  in  truth  only  a  guarantee 
against  the  possible  contingency  of  the  accumulated  insurance 
fund  being  found  insufficient"  (a). 

Mutual. — 3.  Offices  established  for  mutual  insurance,  where  the 
policy-holders  are  themselves  the  proprietors,  and  where  the  prin- 
cipal object  of  the  society  is  rather  the  protection  of  it& 
members  against  loss  than  the  acquisition  of  profit.  It  was  there- 

(a)   Gram's  Case,  I  Ch.  D.  321,  45  L.  J.  Ch.  821,  33  L.  T.  N.  S.  766. 
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fore  doubted  whether  such  an  association  required  registration 
under  the  Joint  Stock  Companies  Act,  1862,  but  the  necessity  for 
registration  has  since  been  judicially  determined  (b). 

'  Friendly  societies  are  also  for  the  purpose  of  mutual  insurance. 
They  require  registration  under  the  Friendly  Societies  Act,  1875. 

Companies  under  special  statute. — 4.  Offices  set  up  by  the  State  to 
encourage  providence  and  thrift,  such  as  the  Government  Insur- 
ance and  Annuity  Department,  and  the  special  modes  of  insurance 
provided  by  Acts  of  Parliament  for  departments  of  the  Civil  Ser-, 
vice,  and  in  India  (c). 

A  ind  of  companies. — Except  those  risks  that  are  taken  by  under- 
writers at  Lloyd's,  the  whole  of  the  insurance  business  other  than 
marine  is  carried  on  by  companies,  most,  though  not  all,  of 
[*  362]  which  are  incorporated.     The  continuousness  *of  corporate 
existence  is  favourable  to  the  assured  (d),  and  the  business 
itself  being  reducible  to  a  routine  and  system,  is  especially  suitable 
for  a  joint-stock  partnership  (e). 

The  various  companies  which  carry  on  insurance  business  have 
been  constituted  in  different  ways,  and  the  form  and  mode  of  their 
constitution  is  still  to  some  extent  important  as  determining — (1) 
the  rights  inter  se  of  the  joint  stock  or  shareholders,  (2)  the  powers 
and  mode  of  contracting  given  and  prescribed  to  the  company,  (3) 
the  extent  of  the  shareholders'  liability  on  the  contracts  made, 
(4)  the  manner  of  suing  thereon,  (5)  the  means  of  enforcing 
judgment  thereon. 

Formation  of  companies. — The  modes  in  which  existing  insurance 
companies  have  been  formed  are — 

A.  By  deed  of  settlement. 

3.  By  royal  chapter. 

c.  By  special  statute. 

D.  By  letters  patent. 

E.  Under  the  various  Companies  Acts. 
These  different  modes  of  creation  produced — 

(1)  Mere  common-law  partnerships. 

(2)  Corporations. 

(3)  Quasi  corporation?,  suing  by  and  being  sued  in  the  name  of 

one  of  their  members  (/)  or  a  registered  public  officer. 
[*  363]      *(4)  Joint-stock  companies  registered  and  incorporated 
under  the  Companies  Acts. 

(b)  Re  Padstow  Total  Loss  Association.  20  Ch.  D.  137,  51  L.  J.  Ch.  3-H,  •!•'> 
L.  T.  N.  S.  774,  30  W.  R.  326. 

(c)  Bolder**  v.  //.  /;.  /.  C.,  11  H  L.  C.  405.     Underwood's  Case,  4  L  R.  I  II. 
L.  680.      Edwards  v.  Warden,  1  App.  Gas.  281,  9  Ch.  App.  405.      Robertson  s 
Case,  12  Moore  P  C  4000.      Dames  v.  Trustees  of  Madras  Fund,  12  Mooro  L*. 

!i.,  7  Moore  Ind  App.  364  n. 

(d)  See  Adam  Smith's  Wealth  of  Nations,   p.   340,  edn.  by  M'Culloch,   bk. 
v.  c.  1,  a.  1. 

(«)  2  Stephen  Comm.  120  (8th  ed.). 
(/)  7  Wm.  IV.  &  1  Viet  c.  73,  a.  3. 
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The  first  charters  granted  to  insurance  companies  were  given  un- 
der permission  by  statute. 

These  charters  were  in  the  nature  of  monopolies,  whence  the 
need  to  apply  to  Parliament  for  authority  to  grant  them. 

Few  charters  seem  to  have  been  granted  to  any  insurance  com- 
pany by  the  Crown  independently  of  Parliament  (#). 

Royal  Exchange  and  London  Assurance. — By  6  Geo.  I.  c.  18,  Par- 
liament empowered  the  King  to  grant  two  charters,  constituiing 
two  marine  insurance  corporations,  viz.,  the  Royal  Exchange  and 
the  London  Assurance  (h\  and  forbidding  all  other  corporations 
for  marine  insurance.  The  purpose  of  thin  Act  was  to  create  two 
solvent  insurance  companies,  to  suppress  all  bubble  companies  and 
bodies  presuming  to  act  as  corporate  bodies  without  legal  author- 
ity, and  to  give  the  two  companies  a  monopoly  of  insurance  as  a 
business  for  corporate  bodies  (ji). 

t  Constitution  of  companies. — The  corporations  remain,  but  their 
monopoly  has  been  removed  (j),  while,  on  the  other  hand,  they 
have  been  permitted  to  insure  over  a  wider  area  and  against  more 
risks  than  those  contemplated  by.  the  original  charter. 

Special  statutes. — Special  statutes  under  which  certain  insurance 
associations  are  formed  have  the  effect  of  charters,  and  clothe  such 
companies  with  all  the  attributes  of  corporations.  But  most  of  the 
special  Acts  appear  to  do  little  more  than  provide  for  the  mode  of 
suing  and  being  sued. 

Very  few  insurance  societies  have  actually  been  ^formed  [*  364] 
by  a  private  Act;  but  many  societies  already  existing,  but 
unincorporate,  have  found  it  advantageous  to  apply  for  and  to  ob- 
tain incorporation,  more  especially  those  'domiciled  in  Scotland. 

Letters  Patent  Act. — By  the  Letters  Patent  Act  (&)  the  Crown  is 
empowered,  on  the  application  of  any  company  formed  by  deed  of 
partnership,  to  grant  to  such  a  company  letters  patent,  authorizing 
it  to  sue  and  be  sued  by  an  officer  named  for  the  purpose,  and  by 
such  letters  patent  to  limit  the  liability. of  the  members  of  the 
company. 

The  company,  on  obtaining  this  privilege,  comes  under  certain 
regulations  as  to  the  registration  of  various  particulars  connected 
with  its  constitution  and  other  matters  pointed  out  in  the  Act. 

This  Act  is  not  compulsory  but  permissive,  granting  a  privilege 
to  those  who  choose  to  apply  for  it.  It  is  still  in  force,  but  applies 
only  to  companies  formed  before  September  8,  1844,  when  the 
Joint-Stock  Companies  Act  was  passed  (I). 

Object  of  Joint-Stock  Companies  Act. — "  The  leading  purpose  of  the 

(g)  Clifford  on  Private  Bill  Legislation,  vol.  2,  p.  593. 
(A)  S.  12. 

(f)  S.  18.     As  to  the  history  of  this  Act  and  6  Geo.  IV.  c.  37,  see  Clifford  on 
Private  Bill  Legislation,  vol.  2,  p.  570. 
(j)  5  Geo.  IV.  c.  114. 
(k)  7  Wm.  IV.  &  1  Viet.  c.  72. 
(1)  Taylor  on  Joint  Stock  Companies,  p.  910  (1847). 
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first  Joint-Stock  Companies  Act  (m)  was  to  enable  a  permanent 
company,  consisting  of  changing  shareholders,  to  make  binding 
contracts,  and  sue  and  be  sued,  and  do  all  the  acts  necessary  for 
carrying  on  a  trade.  The  preamble  expresses  an  intention  to  invest 
them  with  the  qualities  and  incidents  of  corporations  with  some 
modifications  and  subject  to  some  provisions  and  regulations"  (?i). 

7  &  8  Viet.  c.  110,  s.  2  (1844)- — Every  assurance  company  or  as- 
sociation for  the  purpose  of  assurance  or  insurance  upon  lives,  or 
against  any  contingency  involving  the  duration  of  human  life,  or 
against  the  risk  of  loss  or  damage  by  fire  or  by  storm  or 
[*  365]  other  casualty,  or  for  granting  or  purchasing  ^annuities  on 
lives,  and  every  institution  enrolled  under  any  of  the  Acts 
of  Parliament  relating  to  friendly  societies,  which  institutions  shall 
make  assurances  on  lives,  or  against  any  contingency  involving  the 
duration  of  human  life  to  an  extent  upon  one  life,  or  for  any  one 
person  to  an  amount  exceeding  £200,  whether  such  companies,  so- 
cieties, or  institutions  shall  be  joint-stock  companies  or  mutual  as- 
surance societies  or  both,  was,  if  established  after  the  commence- 
ment of  7  &  8  Viet.  c.  110,  s.  2,  bound  to  register  thereunder. 

Quasi  corporations. — Insurance  companies  registered  under  7  &  8 
Viet.  c.  110,  partake  of  corporate  powers  with  several  incidents  of 
partnership,  and  have  been  termed  quasi  corporations  (o).  But  the 
privileges  of  the  statute  are  accorded  only  to  those  registered  under 
the  statute;  and  if  registration  be  made  as  a  company,  they  cannot 
afterwards  register  so  as  to  lead  the  world  to  suppose  them  a  cor- 
poration (£>). 

Company  under  7  &  8  Viet.  c.  110. — A  company  formed  and  duly 
registered  under  the  first  Joint  Stock  Companies  Act  (7  &  8  Viet.  c. 
110)  for  the  purpose  of  insurance,  and  als?o  for  the  granting  of  en- 
dowments, annuities,  assurances  during  sickness,  and  loans,  is  an 
insurance  company  within  20  &  21  Viet.  c.  14,  s.  27,  and  can  sue 
without  being  registered  under  the  Joint-Stock  Companies  Acts, 
1856-57  (q). 

Companies  excepted  from  Act. — Certain  insurance  companies  were 

excepted  irom  the  first  Joint-Stock  Companies  Act — (1)  In  respect 

of  the  time  of  their  formation,  if  their  formation  was  begun  before 

Sept.  5,  1844,  they  could  not  be  completely  registered  or 

[*  366]  brought  (s.  59)  within  the  Act(r);  *(2)  If  incorporated  by 

charter  or  Act  of  Parliament;  or  (3)  If  authorized  by  letters 

patent  or  statute  to  sue  and  be  sued.     And  companies  formed  after 

(ro)  748  Viet  c.  110. 

(»)  Prince  of  Wales  Ins.  Co.  v.  Harding,  E.  B.  &  E.  183,  217,  27  L.  J.  Q.  B. 
297,  4  Jur.  N.  S.  851. 

(o)  Ridley  v.  Plymouth  Co.,  2  Ex.  711,  per  Parke,  B.  Brice's  Ultra  Virrs. 
p.  12. 

(p)  It<'</-  v.  WTMmanki  19  L.  J.  Q.  B.  185. 

(q)  London  <»><\  !',<„•!  n<ial  Provident  Society  v.  Ashlon,  \'l  C.  B.  N.  S.  70'.», 
723,  11  W.  It.  1-Vj,  7  L.  T.  N  S  350.  Sec  also  25  A  20  Viet.  c.  89,  s.  8. 

(r)  Taylor  on  Joint-Stock  Compuniea,  115. 


COMPANIES.  *  367 

the  Act  could,  though  within  the  definition  of  a  company  therein 
avoid  the  need  of  registering  thereunder  by  obtaining  a  charter, 
private  Act,  or  letters  p  itent. 

In  consequence  of  this  exclusion  of  assurance  companies,  many 
have  since  had  to  go  to  Parliament  for  private  Acts. 

Companies  registered  under  7  &  8  Viet.  c.  110,  must  re-register. — The 
Companies  Act,  1862,  enforces  registration  on  those  companies 
which  have  been  registered  under  the  older  Act  7  &  8  Viet.  c.  110 
(s),  and  the  effect  of  such  registration  is  exactly  the  same  as  if  the 
company  had  been  formed  and  voluntarily  registered  under  the 
later  Act  (t). 

What  companies  must  register  under  Companies  Act,  1862. — Every 
insurance  company  formed  since  Nov.  2,  1872,  must  be  registered 
under  the  Act  of  1862  (u). 

Companies  which  ought  to  have,  but  have  not  registered  as  re- 
quired, are  under  the  disabilities  of  s.  210,  and  cannot  sue  at  law  or 
in  equity,  nor  even  present  a  petition  for  their  own  winding  up  (x). 

Broadly  speaking,  by  the  Companies  Act,  1862,  P.  22,  Legislature 
intended  that  all  commercial  undertakings  consisting  of  more  than 
ten  persons,  started  after  the  commencement  of  that  Act,  should  be 
registered.  And  mutual  insurance  associations,  providing  that  the 
liability  should  be  several  only,  are  commercial  undertak- 
igs  for  the  acquisition  of  gain  *withinthe  Act,andmustbe  [*  367] 

jistered  under  it ;  and  if  not  so  registered  are  illegal  asso- 
ciations, and  cannot  be  wound  up  s.  199  of  the  Act  (y). 

Deeds  of  settlement  open  to  inspection. — All  companies  registered 
under  the  Companies  Acts,  1862,  deposit  with  the  registrar  copies 
their  deeds  of  settlement,  and  thereby  the  same  are  made  avail- 
able for  public  inspection.  An  insurance  company  s  >  registered  is 
entitled  to  an  injunction  to  restrain  another  insurance  company 
"rom  using  its  registered  name  calculated  to  cause  the  one  company 

be  mistaken  for  the  other  (z). 

All  companies  not  so  registered  are  bound  to  print  their  deeds  of 

jttlement,  and  to  supply  them  on  demand  to  every  shareholder 
>r  policy-holder  for  not  more  than  2s.  6d.  (a). 

Effect  of  registration. — The  effect  of  the  compulsory  registration 

(s)  25  &  26  Viet.  c.  89,  s.  209. 

(t)  Ramsay's  Case,  3  Ch.  D.  388,  46  L.  J.  Ch.  411,  35  L.  T.  L  S.  654,  25  W.  R. 

(u)  25  &  26  Viet.  c.  89,  s.  4.  Ex  parte  Hargrove,  10  Ch.  App.  545  n.  Re 
'adstow  Association,  20  Ch.  D.  137.  51  L.  J.  Ch.  344,  45  L.  T.  N.  S.  774,  30  W. 
L.  326. 

(x)  Re  Waterloo  Life  Co.,  41  Beav.  586,  32  L.  J.  Ch.  370,  II  W.  R  134,  7  L. 
\  N.  S.  459,  9  Jur.  N.  S.  291.  Evans  v  Hooper,  1  Q.  B  D.  45,  83  L.  T.  N.  S. 
>74,  24  W.  R.  226. 

(y)  Cory  and  Hawksley's  Case,  3  Ch.  D.  522,  32  L.  T.  N.  S.  525,  23  W.  R. 
J9,  per  Jessel,  M.R. 

(z)  Accidental   Insurance  Co.  v.  Accident,   Disease,   and  General  Insurance 
Corporation,  54  L.  J.  Ch.  104,  51  L.  T.  597. 
(a)  33  &  34  Viet.  c.  61. 
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aforesaid  is  to  put  the  insurance  company  so  registering  within  all 
the  rules  and  regulations  of  the  Act  of  1862. 

What  is  an  insurance  company  under  Companies  Act. — For  the  pur- 
pose of  that  Act,  any  company  which  is  not  concerned  solely  in 
the  business  of  insurance,  but  carries  on  there^  ith  any  other  busi- 
ness or  businesess,  is  deemed  an  insurance  company  (U). 

What  is  an  unregistered  company. — Any  company  registered  under 
other  Acts  antecedently  to  the  passing  of  the  Act  of  1862,  is  an 
unregistered  company  withing  s.  199  of  that  Act.  In  Bowes  v.  The 
Hope  Life  Insurance  Company  (c),  the  Act  was  applied  to  a 
company  formed  in  1852,  and  registered  under  the  Act  of  1844 
(7  &  8  Viet.  c.  110),  but  which  had  ceased  to  carry  on  business 

in  1855. 

[*  368]      * Difference  between  corporate  and  incorporate  companies  im- 
material.— The  distinction  between  corporation  and  incor- 
poration seems  now  immaterial  (d). 

Reason  for  incorporating  by  statute,  per  Lord  Wensleydale. — liltis 
obvious,"  (says  Lord  Wensleydale)  "  that  the  law  as  to  ordinary 
partnership  would  be  inapplicable  to  a  company  consisting  of  a 
great  number  of  individuals  contributing  small  sums  to  the  com- 
mon stock,  in  which  case,  to  allow  each  one  to  bind  the  other  by 
any  contract  which  he  thought  fit  to  enter  into,  even  within  the 
scope  of  the  partnership  business  (/),  would  soon  lead  to  the  utter 
ruin  of  the  contributories.  On  the  other  hand,  the  Crown  would 
not  be  likely  to  give  them  a  charter  which  would  leave  the  corpo- 
rate the  only  fund  to  satisfy  the  creditors.  The  Legislature  then 
devised  the  plan  of  incorporating  these  companies  in  a  manner 
unknown  to  the  common  law,  with  special  powers  of  management 
and  liabilities,  providing  at  the  same  time  that  all  the  world  should 
have  notice  who  were  the  persons  authorized  to  bind  all  the  share- 
holders by  requiring  the  co-partnership  deed  (of  settlement  or 
articles  of  association)  to  be  registered  (g)  and  made  accessible  to 
all,  and  besides  including  some  clauses  as  to  the  management.  All 
persons  have  notice  of  contents  of  deed  and  Acts. — All  persons  must, 
therefore,  take  notice  of  the  deed  and  the  provisions  of  the  Compa- 
nies Acts  in  force  for  the  time  being.  If  they  do  not  choose  to 
acquaint  themselves  with  the  powers  of  the  directors,  it  is  their 
own  fault,  and  if  they  give  credit  to  any  unauthorized  persons, 
they  must  be  contented  to  look  to  them  only,  and  not  to  the  com- 
pany at  large.  Directors'  acts  ultra  vires  not  binding. — The  stipula- 
tions of  the  articles  of  asssociation  or  the  deed  of  nettlement  which 
restrict  and  regulate  their  authority  are  obligatory  upon  those  who 

(6)  See  K.  3. 

(c)  11H.  L.  C.  389. 

(d)  Per  Cotton,  L.J.,  in  Ashworth  v.  Munn,  15   Ch.  D.  363,  375,  28  W.  R. 
.  60  I.  .1.  Ch.  107.     Myers  v.  Feriyal,  2  De  G   M.  &  G.  5!>'J. 

(/)  Ernest  v.  NichoUx,  G  H.  L.  C.  401,  per  Lord  Wensleydale.       Balfour  v. 
Ernest,  5  C.  B.  N.  S.  001,  28  L.  J.  C.  P.  170. 
(g)  Companies  Act,  18G2. 
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deal  with  the  company,  and  directors  can  make  make  no 
contract  *so  as  to  bind  the  whole  hpdy  of  shareholders,  [*  369] 
for  whose  protection  the  rules  are  made,  unless  they  are 
strictly  complied  with.  The  contract  binds  the  person  making  it, 
but  no  one  else.  Discretionary  powers  of  directors. — Those  provisions 
which  give  to  the  directors  discretionary  powers  of  management 
do  not  affect  strangers,  and  the  shareholders  are  bound  by  the  ex- 
ercise of  the  discretion  which  they  have  consented  to  give.  Effect 
of  directory  conditions. — Other  stipulations  are  directory  merely,  and 
do  not  constitute  conditions  to  the  exercise  of  the  powers,  but  they 
may  form  the  subject  of  an  action  by  the  shareholders  against  the 
directors  for  their  breach  of  covenants  expressed  or  implied  in  the 
deed." 

The  doctrine  as  above  laid  down  by  Lord  Wensleydale  (A)  has 
been  steadily  followed,  but  with  a  tendency  to  treat  matters  as  di- 
rectory which  Lord  Wensleydale  would  probably  have  considered 
essential. 

Informal  affixing  of  company's  seal  by  director. — Thus  in  Prince  of 
WaUs  Assurance  Company  v.  Harding  (i),  where  a  policy  was  made, 
sealed,  and  executed  by  three  directors,  as  required  by  the  deed  of 
settlement,  but  without  an  order  for  the  affixing  of  the  common 
seal,  and  was  signed  by  three  directors  and  the  manager,  as  also 
required,  the  Court  of  Queen's  Bench  held  that  the  simple  omission 
of  such  a  formality  did  not  annul  the  instrument,  the  provision 
being  merely  directory.  What  provisions  directory. — And  generally 
all  formalities  which  relate  merely  to  the  internal  arrangements  of 
the  insurance  company  will  be  deemed  directory  (&). 

And  on  this  principle  a  policy  issued  by  persons  purporting  to 
be  directors  has  been  held  binding  when  the  real  directors  could 
have  obtained,  but  did  not  seek,  an  injunction  against  the  ostensi- 
ble directors  (f). 

^Powers  to  grant  policies.  Invest  premiums. — The  chief  [*  370] 
powers  taken  by  an  insurance  company  are — (1)  to  grant 
policies,  &c.,  against  particular  risks,  and  accept  premiums  there- 
for, (2)  to  invest  the  premiums  so  received  in  manner  most  profita- 
ble to  the  company  and  compatible  with  their  obligations  as  in- 
surers. The  other  powers  taken  are  merely  incidental  thereto, 
and  if  not  contained  in  the  deed  of  settlement  may  often  be  im- 
plied therefrom. 

Company's  business  must  conform  to  its  constitution. — Companies 
must  confine  themselves  to  business  in  accordance  with  their  dc- 

(h)  Ernest  v.  Nicholls,  6  H.  L.  C.  401. 

(i)  E.  B.  &  E.  183,  27  L.  J.  Q.  B.  297,  4  Jur.  N.  S.  851. 

(k)  See  Re  Athenceum,  Ex  parte  Eagle  Co.,  4  K.  &  J.  549,  27  L.  J.  Ch.  829, 
6  W.  R.  779  Gordon  v  Sea  Fire  Co.,  1  H.  &  N.  599,  26  L.  J.  Ex.  202. 
Braunstein  v.  Accidental  Death  Co.,  1  B.  &  S.  782,  31  L.  J  Q.  B.  17,  5  L.  T.  N. 
S.  550,  8  Jur.N.  S.  506. 

(1)  Re  County  Life.  5  Ch.  App.  288,  39  L.  J.  Ch.  471,  2  L.  T.  N.  S.  537,  18 
W.  R  390. 
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clared  purpose.  For' example,  a  proprietary  company  being  a  joint- 
stock  partnership,  the  whole  of  the  profits  of  which  are  divisible 
amongst  the  shareholders,  cannot  grant  a  policy  participating  in 
profits,  nor  can  a  mutual  company  grant  a  policy  creating  no  lia- 
bility (m).  But  by  the  constitution  of  the  company  or  statute 
special  means  may  be  provided  for  shifting  a  company  from  one 
class  to  another. 

Mutual  insurance  company  can't  issue  policies  to  non-members. — In  a 
mutual  insurance  association,  policies  cannot  be  issued  to  non- 
members  at  special  or  any  rates,  unless  (1)  the  rules  of  the  associa- 
tion so  provide,  or  (2)  some  means  of  agreeing  to  such  issue  be 
provided  by  the  rules,  and  the  method  there  indicated  be  properly 
followed  (m). 

Policies  ultra  vires  do  not  bind  company. — If  such  policies  are  issued 
ultra  vires,  the  policy-holders  are  not  creditors  of  the  association  at 
all,  since  the  contract,  not  being  within  the  scope  of  the  agent's 
authority,  does  not  bind  the  association  at  all  (m). 

The  persons  who  enter  into  ultra  vires  contracts  with  an  insur- 
ance company  have  no  right  to  complain.  They  are  held  to  have 
had  notice  of  the  nature  of  the  body  which  was  contracting  with 
them,  and  of  course  notice  of  the  rules  and  regulations  which  form 
the  constitution  of  that  company  (n). 

How  contracts  made. — The  contracts  of  an  insurance  com- 
[*  371]  pany  must  be  in  *the  form  prescribed  by  its  constitution  (o). 
But  cases  may  arise  in  which  the  direction  contained  in 
the  constitutive  instruments  of  the  company  are  not  absolute ;  and 
the  courts  will  not  be  astute  to  prevent  insurance  companies  from 
resisting  claims  by  setting  up  the  absence  of  a  seal,  or  non-compli- 
ance with  directions  within  their  own  special  control.  Thus  it  hns 
been  held  in  Canada  that,  if  they  receive  premiums,  they  must 
execute  and  issue  a  valid  policy  (p). 

Contracts  incidental  to  the  management  of  the  company  need 
not  be  by  writing  or  under  seal  (<?). 

Contracts  of  insurance  must  not  only  be  evidenced  in  the  man- 
ner required  by  the  constitution  of  the  company  ;  they  must  also 
undertake  permitted  risks,  and  must  be  in  the" form  prescribed,  if 
any  (r),  and  contain  the  limitations  of  liability,  if  any,  required  by 
such  constitution. 

In  Canada  absence  of  seal  not  pleadable. — In  Canada  all  the  Courts 


(m)  Cory  and  Ilawksley's  Case,  32  L.  T.  N.  S.  625,  23  W.  R.  939,  34  Ch  1). 
622. 

(n)  Ibid.,  and  sec  Ernest  v.  NichoUs,  6  H.  L.  C.  407. 

(o)  Montreal  Insurance  Co.  v.  M"1  Gillivrau.  13  Moore  P.  C  89,  s  \Y. 
R.  165. 

(p)  London  Life  Co.  v.  Wright,  5  Canada  (S.  C.)  4CG. 

(q)  Companies  Act,  1867  (30  &  31  Viet.  c.  131),  s.  37.  Beer  v.  London  and 
Paris  Hotel  Co.,  L.  R.  20  Eq  412 

(r)  See-  in  Taunton  v.  Royal,  2  H.  &  M.  136,  33  L.  J.  Ch.  400,  10  L.  T.  N.  S. 
166,  12  W.  R.  549.  Railway  Passengers'  Assurance  Co.'s  Act  (27  and  28  Viet. 
cap.  cxxv.),  schedule. 
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held  that  for  an  insurance  company  to  set  up  the  want  of  a  seal 
(prescribed  as  necessary  by  its  Act  of  incorporation)  is  such  a 
fraud  as  a  Court  of  Equity  ought  to  prevent  (s). 

Policy  void,  insurers  bound  to  issue  fresh  one. — In  an  older  case, 
while  allowing  that  a  certain  policy  was  void  because  not  in  the 
statutory  form,  the  Court  deemed  the  insurers  bound  to  issue  a 
valid  policy  of  proper  date  (Q. 

Manager  granting  policy  ultra  vires. — Where  an  insurance 
company  is  incorporated  by  public  ^statute,  the  power  of  [  *372] 
its  manager  in  relation  to  insurance  must  be  taken  to  be 
known  by  persons  insuring  with  the  company.      And  if  he  makes 
policies  outside  the  scope  of  his  authority,  they  will  not  bind  the 
company.     And  if  by  special  Act  the  company  can  only  bind  itself 
by  policy,  and  not  by  parol  contract  of  insurance,  the  power  of  the 
manager  is  restricted  by  this  limitation  of   the  power  of  the 
principals  (ii). 

Effect  of  ultra  vires  acts.  Of  informal  acts. — Speaking  generally, 
an  insurance  company,  like  any  other  company,  is  bound  by  any 
deed  under  its  seal  (v),  unless  fraud  (x)  or  illegality  be  established 
(y).  Illegality  will  include  ultra  vires  acts,  since  corporations  and 
analogous  bodies,  being  creatures  of  law,  cannot  lawfully  go  beyond 
the  four  corners  of  their  constitution.  But  mere  informalties  in 
the  exercise  of  their  duties  by  directors  will  not  invalidate  a  policy 
'(z)  for  a  deed  of  settlement  and  a  private  Act  of  Parliament  con- 
stituting a  company  are  to  be  construed  as  a  partnership  deed. 
To  violate  them  may  be  a  breach  of  trust  as  between  the  directors 
and  the  shareholders,  but  acts  not  done  according  to  them  may 
bind  the  company  (a). 

Appointment  of  solicitor  by  articles  of  association. — Where  the 
articles  of  association  of  an  insurance  company  appointed  a  solic- 
itor to  the  company  who  was  to  transact  all  their  legal  business, 
and  not  to  be  removable  except  for  misconduct,  it  was  held  not  to 
amount  to  an  agreement  to  employ  him,  the  articles  being  a  con- 

(s)  London  Life  v.  Wright,  supra.  Wright  v  Sun  Mutual,  29  U.  C.  (C.  P.) 
221. 

(t)  Perry  v.  Newcastle  Fire  Co.,  8  U.  C.  (Q.  B.)  363.  See  Fowler  v.  Scottish 
Equitable,  28  L.  J.  Ch.  225,  32  L.  T.  119,  4  Jur.  N.  S.  1169,  7  W.  R.  5  Prince 
of  Wales  Insurance  Co.  v.  Harding  E.  B.  &  E.  183,  222,  27  L.  J.  Q-  B.  297,  4 
Jur.  N.  S.  851 

(M)  Montreal  Insurance  Co.  v.  WGillivray,  13  Moore  P.  C.  87,  125  8  W.  R. 
165. 

(»)  Agar  v.  Athenceum  Ins.  Co.,  3  C.  B.  N.  S..  725,  27  L.  J.  C.  P.  95,  6  W. 
R.277. 

(a:)  Athenceum  Ins.  Co.  v.  Pooley,  3  Be  G.  &  J.  294,  28  L.  J.  Ch.  119,  5  Jur. 
N,  S.  129. 

(y)  Gary  and  Hawkley's  Case,  3  Ch.D.  522,  32  L.  T.  N.  S.  525,  23  W.  R.  939. 

(z)  Prince  of  Wales  Insurance  Co.  v.  Harding,  E.  B.  &  E.  183,  27  L.  J.  Q  B. 
297,  4  Jur.  N.  S.  851 

(a)  Bill  v.  Darenth  Railway  Co.  1  H.  &  N.  305.  Bargate  v.  Shortridge,  5 
H  L.  C.  297.  Prince  of  Wales  Ins.  Co.  v.  Harding,  supra.  Sperings'  Appeal, 
10  Am.  Rep.  684,  71  Perm.  St.  11. 
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tract  between   the  shareholders  alone,  and,  so  far  as  the 
[  *373]  solicitor  was  concerned,  res  inter  olios  acta.     Lord  *Cairns 
doubted  whether  the  clause  was  not  void  as  against  public 
policy  (6). 

Solicitor  cannot  claim  for  costs  as  a  mere  creditor. — The  solicitor  of 
an  insurance  company  cannot  in  respect  of  this  bill  of  costs  claim 
to  be  treated  as  an  outside  creditor  and  be  paid  in  full,  for  he  must 
be  taken  to  have  the  fullest  notice  and  knowledge  of  the  constitu- 
tion of  the  company  and  the  limitation  placed  thereby  on  the  lia- 
bility of  the  shareholders.  If  he  is  a  shareholder,  the  case  is  still 
stronger  (c). 

Debentures  invalid  when  in  fraud  of  company. — If  debentures  are  is- 
sued within  the  powers  of  an  insurance  company,  but  in  fraud  of 
the  company,  they  will  be  invalid  in  the  hands  of  a  bona  fide  pur- 
chaser without  notice,  provided  that  the  shareholders,  on  becoming 
aware  of  the  transaction,  do  not  acquiesce  or  do  other  acts  which 
would  raise  an  estoppel  (d). 

Person  who  is  party  to  act  ultra  vires  cannot  claim. — Whenever  any 
party  dealing  with  an  insurance  company  knowingly  combines  with 
the  clirectors  to  do  any  act  ultra  vires  to  the  prejudice  of  the  share- 
holders, e.  </.,  to  throw  upon  them  unlimited  liability  when  the  di- 
rectors are  required  so  to  frame  policies  as  to  confine  the  remedy  of 
the  assured  to  the  capital  and  funds  in  the  hands  of  the  company, 
the  shareholders  might  very  fairly  and  reasonably  deny  their  lia- 
bility on  that  policy.  But  it  would  be  unjust  to  allow  them  to  take 
advantage  of  an  irregularity  of  the  directors  (who  are  denominated 
their  agents)  in  cases  where  they  cannot  show  that  they  have  been 
in  any  way  prejudiced  by  the  irregularity,  and  the  assured  cannot 
be  charged  with  any  fraud  or  impropriety  (e). 

If  risk  taken  ultra  vires  assured  can't  recover. — The  risk  un- 
[*  374]  dertaken  by  a  contract  of  insurance  *must  be  within  the 
powers  given  to  or  taken  by  the  company.  If  the  company 
is  not  authorized  to  take  the  particular  class  of  risk,  the  assured 
cannot  recover  for  a  loss  by  that  risk  in  any  case  where  he  has  no- 
notice,  constructive  or  express,  of  the  powers  of  the  company. 

The  Royal  Exchange  Assurance,  for  instance,  could  not  under  its 
original  Act  insure  on  vessels  engaged  in  inland  navigation,  nor 
could  the  company  do  BO  until  empowered  by  41  Geo.  III.  c.  57. 

Misapplication  of  funds  restrained  by  injunction. — The  Courts  have 
always  been  careful  to  prevent  tho  application  of  the  moneys  of  the 
shareholders  who  contribute  to  joint-stock  undertakings  to  any  pur- 

(6)  Ely  v.  /W//,v  Assurance  Co  ,  1  Ex.  D.  88,  45  L.  J.  Ex.  451,  34  L.  T   N 
S.  190,  24  W.  R.  338.     See  Summers  v.  Eldston,  18  Jur.  21  (H.  L.). 

(c)  Sadler's  Case,  16  S.  J.  571  (All).  Arb),  per  Lord  Cairns. 

(d)  Athenvum  v.  /W,7/  (]*:>*,,  .",  De  G.  &  J  294,  28 L  J.  Ch.  119,  1  Gill'.  lo-J. 
And  see  British  Mutual  Banking  Co.  v.  Charnwood  Forest  Railway,  18  Q.  B.  D. 
714. 

(e)  Prince  of  Wales  Ins.  Co.  v.  Harding,  E.  B  &  E.  183,  216,  27  L.  .1.  <,).  15. 
297,  4  Jur  N.  S.  851.     Agar  v.  Athenceum  Ins   Co.,  3  C.  B.  N.  S.  725,  72  L  J. 
(  .  ]'  '.,:,.  •;  W.  R.  277. 

298 


COMPANIES.  *  375 

pose  other  than  that  which  is  legitimately  the  purpose  and  object 
of  the  association ;  and  if  a  case  arises  where  the  managers  of  such 
an  undertaking  so  apply  its  money,  any  shareholder  may  obtain  an 
injunction  restraining  them  therefrom  (/). 

Power  to  pay  loss  not  within  policy. — But  if  the  company  has  power 
to  grant  policies  against  a  certain  risk,  and  a  loss  occurs  by  such 
risk  to  property  on  which  a  policy  has  been  granted  excepting  such 
risk,  it  would  seem  that  the  general  body  of  shareholders  could 
waive  such  exception,  and  that  the  directions  of  an  insurance  com- 
pany usually  have  sufficient  discretion  given  them  in  management 
to  enable  them  to  waive  the  exception  and  pay  the  loss,  if  it  seems 
in  the  company's  better  interest  to  do  so.  To  do  so  is,  of  course,  a 
species  of  advertisement. 

The  principle  seems  to  be  that  what  the  company  as  a  whole  can 
do,  its  general  agents  can  likewise  do  (#)• 

Powers  of  investment. — Powers  of  investment  provided  by  the  con- 
stitution of  the  company  may  be  varied  or  amended,  but,  until 
amended,  cannot  be  exceeded. 

*Powers  to  lend  on  the  security  of  shares  in  the  company  [*  375] 
or  its  own  policies,  or  on  mortgage,  must  be  specially  in- 
serted.    And  the  latter,  in  the  case  of  corporations,  requires  special 
provisions,  owing  to  the  Mortmain  Acts,  since  by  foreclosure  they 
may  become  owners  of  and  dealers  in  land  (A). 

Thus  the  Royal  Exchange  Assurance  could  not  advance  money 
on  the  security  of  freehold,  copyhold,  or  leasehold  property  until 
empowered  to  do  so  by  6  Geo.  IV.  c.  86,  which  Act  enables  it  also 
to  foreclose,  but  not  to  hold  for  more  than  two  years,  except  in 
case  of  a  difficulty  as  to  the  title;  and  it  was  allowed  to  dispense 
with  a  licence  in  mortmain. 

An  investment  clause,  empowering  the  directors  of  an  insurance 
company  to  buy,  sell,  and  re-sell  life,  reversionary,  and  other  per- 
sonal estates  and  interests  is  not  wide  enough  to  include  dealings 
in  stock  and  shares  in  the  face  of  controlling  words,  such  as  gen- 
erally to  carry  on  the  business  of  life  insurance  and  of  an  annuity, 
endowment,  loan,  and  reversionary  interest  society  (i).  Nor  can 
an  insurance  company  take  shares  in  a  building  society. 

"A  corporation  proposing  to  engage  in  any  transaction  not  within 
its  express  or  implied  power  may  be  restrained  from  so  doing  or  so 
continuing"  (T). 

Shareholder's  liability  affected  by  nature  of  company. — A  sharehold- 
er's liability  is  affected  by  the  constitution  of  the  insurance  com- 

(/)  Taunton  v.  Royal  Insurance  Co.,  1  H.  &  M.  153,  ?3  L.  J.  Ch.  406,  10  L. 
T.  N.  S.  156,  12  W.  R.  549,  and  cases  there  cited.  See  per  Cranworth,  C.,  iu 
Eastern  Countries  Railway  Co.  v.  Hawkes,  5  H  L.  C.  331,  348. 

((/)  Taunton  v.  Royal,  supra. 

(h)  Royal  Bank  of  India's  Case,  4  Ch.  App.  252,  260,  per  Selwyn,  L.  J. 

(f)  Athenceum  v.  Pooley,  28  L.  J.  Ch.  119,  3  De  G.  &  J.  294,  1  Giff.  102,  5 
Jur.  N.  S.  129. 

(k)  Brice  Ultra  Vires  178. 
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pany  in  which  he  holds.  If  it  is  a  corporation  other  than  a  com- 
pany incorporated  under  the  Joint-Stock  Acts,  he  is  under  no  in- 
dividual liability  beyond  his  liability  to  the  corporate  body  of 
which  he  is  a  member.  If  it  is  a  company  under  the  Companies 
Acts,  he  is  liable  only  to  the  amount  limited  by  the  memorandum 

of  association. 

[*  376]      *If  a  company  is  registered  as  unlimited,  it  may  be  re^ 
registered  as  limited  under  42  &  43  Viet.  c.  76. 

Where  the  company  is  not  a  corporation,  or  brought  within  the 
Companies  Act,  it  is  a  common-law  partnership,  with  the  ordinary 
incioients  thereof,  unless  any  special  provisions  in  its  deed  of  set- 
tlement or  the  policies  restrict  the  liabilities,  and  in  their  absence 
the  liability  of  each  shareholder  is  unlimited. 

Executors  of  shareholder  as  contributories. — Executors  of  a  deceased 
shareholder,  who  have  transferred  their  testator's  shares  before 
liquidation,  cannot,  nor  the  survivor  of  them,  be  placed  on  the  list 
of  contributories  (/) — 

(1)  In  respect  of  debts  due  at  the  time  of  transfer,  as  to  which 
the  liability  of  shareholders  is  limited  to  their  shares  in  the  capital 
— c.  g.,  debts  on  policies,  annuities,  and  indemnities  given  on  taking 
over  the  business  of  other  companies. 

(2)  In  respect  of  debts  as  to  which  such  executors  are  only  in 
the  position  of  sureties  for  the  transferee  of  the  shares — e.  g.,  gen- 
eral debts  which  accrued  before  the  transfer. 

Where  shares  in  name  of  trustees. — (3)  For  the  costs  of  the  liquid- 
ation. 

Where  shares  stood  in  the  joint  names  of  two  persons  without 
beneficial  ownership,  and  one  was  dead,  his  executors  were  put  on 
the  list  of  contributors,  jointly,  with  the  surviving  shareholder,  but 
only  in  respect  of  the  liabilities  up  to  the  time  of  his  death  (m),  on 
the  ground  that  the  testator  was  liable  inter  socios  (by  signing  the 
deed  of  settlement)  on  the  joint  and  several  covenant  to  pay  calls 
therein  contained. 

But  the  executors  of  a  man  who  in  1846  applied  for  and  paid 
the  deposit  on  shares,  and  was  registered  in  respect  thereof,  but 
never  signed  the  deed  of  settlement,  were  held  not  liable  to  con- 

.  tribute  in  1872  (n). 

[*377]  ^Secretary  of  company  being  transferee  of  shares  in  trust  for 
company  liable  as  contributory,  but  entitled  to  indemnity. — The 
secretary  of  an  insurance  company,  to  whom  shares  in  the  com- 
pany were  transferred,  to  be  held  by  him  as  trustee  for  the 
company,  was  held  liable  to  contribute  in  respect  thereof,  but  entitled 
to  prove  for  indemnity.  It  would  have  been  otherwise  if  the  act 
constituting  him  such  trustee  was  to  hid  knowledge  ultra  vires  (o). 

(1)  Clarke^  Executors1  Case,  Reilly  (Alb.  Arb  )  223,  16  S.  J.  752. 

(m)  Kirby's  Case,Eei\\y  (Alb.  Arb.)  G7. 

(n)  M'Kenzie's  Executor's  Case,  18  S.  J.  223  (Eur.  Arb.). 

(o)  Easum's  Case,  Reilly  (Alb.  Arb.)  170. 
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Executors  of  shareholders  who  have  issued  statutory  advertisement  for 
creditors,  liable  to  contribute. — When  executors  of  a  shareholder  claim 
the  benefit  of  a  statutory  advertisement  for  creditors  (by  Lord  St. 
Leonards'  Act,  22  &  23  Viet.  c.  35,  P.  99),  they  will  still  be  en- 
tered on  the  list  of  contributories,  with  a  note  of  their  claim  as  to 
full  distribution  of  assets. 

•  Vendor  of  shares  in  amalgamated  company  liable  if  on  register. — A 
man  whose  name  is  on  the  register  of  the  company  which  has  been 
amalgamated  with  another  to  which  he  has  sold  his  shares,  is  still 
liable  as  a  contributory  if  his  name  remains  on  the  register,  even 
though  the  purchasing  company  had  undertaken  to  have  it  re- 
moved. He  will  of  course  have  a  remedy  over  for  breach  of  the 
undertaking  (p).  So  also  if  he  has  accepted  shares  in  the  transferee 
company  instead  of  his  old  shares,  if  his  name  is  still  on  the  old 
register  in  respect  of  them  (g). 

Executor  who  has  sold  testator's  shares  to  some  one  not  capable  of  being 
put  on  register,  still  liable. — If  an  executor  does  not  sell  his  testator's 
shares  to  some  one  whose  name  can  be  put  on  the  register  instead 
of  the  testator,  but  receives  back  from  the  amalgamating  or 
transferee  company  the  amount  paid  on  the  share?,  and  delivers 
up  the  share  certificates  to  them,  he  will  not  be  discharged  from 
liability  on  those  shares  as  a  contributory  to  the  amalgamated  or 
transferor  company,  unless  all  outstanding  creditors  thereof  have 
been  settled  with,  or  have  assented  to  the  transfer  (r). 

.  *  Contributory  entitled  to  have  bonus  deducted  from  calls. — A  [*  378] 
contributor  when  called  on  is  entitled  to  have  deducted 
from  the  calls  made  on  him  the  amount  of  bonusses  appropriated 
out  of  profits  to  his  shares  and  credited  thereon  (s). 

Liability  notwithstanding  forfeiture  for  not  paying  calls. — Forfeiture 
of  his  shares  for  non-payment  of  calls  will  not  relieve  him  from 
contributing  in  the  winding  up  (f). 

Transfer  must  be  complete  or  shareholder  must  contribute. — If  a  share- 
holder has  taken  steps  to  transfer  his  shares  before  winding  up, 
but  by  no  fault  of  the  directors  has  failed  to  complete  them,  he 
must  contribute  (u).  So  if  they  disapprove  the  transferee  (V). 

Liquidating  shareholder  whose  trustee  disclaimed. — If  the  share- 
holder has  liquidated,  and  his  trustee  disclaimed,  neither  can  be 
made  a  contributory  if  the  company  has  proved  in  the  liquidation 
for  unpaid  calls  (x),  or  could  have  so  proved,  but  has  failed  to  do 

O)  Lee's  Case,  Reilly,  (Alb.  Arb.)  3,  Buckley  352,  353  (1st  ed.\      NichoW» 
Case,  Reilly  (Alb.  Arb.)  40,  executor  of  deceased  shareholder. 
(q}  PownaWs  Case,  Reilly  (Eur.  Arb.)  8 
(r)  Lanci/s  Case,  Reilly  (Eur.  Arb.)  13. 
(s)  Cathie's  Case,  Reilly  (Eur.  Arb.)  27. 
(t)  Bridgets  and  Neil's  Case,  4  Ch.  App.  266, 
(t«)  Read's  Case,  Reilly  (Eur.  Arb.)  19. 
(r)  Lloyd's  Case,  Reilly  (Eur.  Arb  )  35. 
(x)  Brown's  Case,  Reilly  (Eur.  Arb.)  32. 
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so,  since  their  claim  is  not  incapable  of  being  fairly  estimated 
within  the  Bankruptcy  Acts  (y). 

Promoter's  shares  fully  paid  carry  liability  to  contribute. — Where  free 
shares  fully  paid  up  were  distributed  amongst  the  promoters  of  an 
insurance  company,  the  recipients  thereof  were  held  liable  to  con- 
tribute in  the  winding  up  of  the  company,  as  the  transaction  was  a 
fraud  on  the  other  shareholders,  but  without  prejudice  to  an  in- 
demnity from  the  directors  who  gave  the  shares  (z). 

Director  liable  to  contribute  in  respect  of  shares  necessary  to  qualify. — 

Where  the  articles  of  association  provide  that  no  one   shall   be 

eligible  as  a  director  who  does  not  hold  a  certain  number  of  shares 

in  his  own  right,  and  that  any  director  who  ceases  to  hold 

[*  379]  the  requisite  number  *shaM  be  disqualified,  any  one  who  is 

elected  and  acts  as  a  director  without  qualifying  will  be 

liable  as  a  contributory  to  the  number  of  shares  which  he  ought  to 

have  held,  since  by  acting  as  director  he  enters  into  an  implied 

contract  to  take  the  qualifying  shares  (a). 

And  where  the  brother  of  a  managing  director  executed  the  deed 
of  settlement  in  respect  of  part  of  a  number  of  shares  improperly 
given  his  brother  by  the  directors,  he  was  held  liable  as  a  contribu- 
tory in  respect  of  such  part  (b). 

Shareholder  fraudulently  induced  to  take  shares. — The  same  princi- 
ple applies  as  between  an  insurance  company  and  its  shareholders. 
Where  the  latter  have  been  fraudulently  induced  to  take  shares, 
they  will  have  no  defence  to  an  action  for  calls  thereon  unless  they 
have  repudiated  the  contract  and  done  no  act  to  make  themselves 
liable  as  shareholders  after  discovering  the  fraud.  But  till  the 
shareholder  has  succeeded  in  severing  his  connection  with  the  com- 
pany and  has  ceased  to  remain  on  the  register,  he  will  be  liable 
with  the  rest  to  contribute  within  the  limits  prescribed  in  the  con- 
stitutive instruments  to  the  payment  of  claims  on  the  company  (c). 

Holding  of  land.  Two  questions. — With  regard  to  the  holding  of 
land  by  insurance  companies  two  questions  arise — 

(1)  Whether  a  company  can  hold  land  at -all? 

(2)  Whether,  having  regard  to  the  Statutes  of  Mortmain,  shares 
in  a  company  holding  land  can' be  devised  or  bequeathed  for  char- 
itable purposes? 

[*  380]      *Power  to  hold  land.— With  respect  to  question  (1),  the 
power  to  hold  lands  may,  speaking  generally,  be  said  to  de- 
pend upon  the  powers  conferred  by  the  instrument  constituting  the 
company  (d).     Where  a  company  is  registered  under  the  Joint- 

(y)  Re  Mercantile  Mutual  Marine,  25  Ch.  D.  415. 
(z)  DarneWs  Case  (1857),  3  Jur.  N  S.  803. 

(a)  Xtephensons  Case,  45  L.  J.  Ch.  488,  per  Jessel,  M.  R. 

(b)  Lord  Claud  Hamilton's  Case  (J852),  8  Ch.  App.  548,  42  L.  J.  Ch,  466. 
HoWs  Case,  15  Jur.  369,  per  Cranworth,  V.  C. 

(c)  Deposit  and  General  Life  v.  Ayscough,  6  E.  &  B.  761,  26  L.  J.  Q.  B.  20.  2 
Jur.  X.  S.  812.     See  Partridge  v.  Albert,  16  S.  J.  199,  per  Lord  Cairns  (Alb. 
Arb.)- 

(d)  Brice  Ultra  Vires  73. 
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Stock  Companies  Act,  1844  (7  &  8  Viet,  c,  110),  it  may  by  s.  25 
purchase  and  hold  lands,  and  the  power  of  a  company  registered 
under  the  Act  of  1862  to  hold  land  is  unrestricted  (e). 

Shares  in  private  partnership  within  Mortmain  Act. — With  respect 
to  question  (2),  shares  in  a  partnership  holding  land,  such  partner- 
ship not  being  a  joint-stock  company,  are  an  interest  in  land  under 
the  Mortmain  Act,  and  therefore  cannot  be  disposed  of  by  will  to 
charitable  purposes. 

Shares  in  joint-stock  companies. — But  shares  in  a  joint-stock  com- 
pany holding  land,  whether  the  company  be  corporate  or  unincor- 
porate,  are  not  within  the  Statutes  of  Mortmain,  and  will  therefore 
pass  by  will  to  a  charity  (/). 

Reason  for  the  distinction. — The  distinction  between  the  case  of  a 
joint-stock  and  a  non-joint-stock  partnership  holding  land  is  this, 
that  in  the  case  of  a  joint-stock  company  the  intent  and  meaning 
of  the  partners  is  that  the  partnership  is  to  be  in  the  nature  of  a 
corporation,  and  intended  to  have  perpetual  existence,  with  fluctu- 
ating bodies  of  members  from  time  to  time,  just  like  a  corporation. 
No  partner  is  ever  supposed  to  have  anything  to  do  with  the  land 
except  as  one  of  the  society  through  the  machinery  provided  by 
the  Act  or  deed  of  settlement  and  is  never  intended  to  have  any- 
thing to  do  with  the  land  in  any  shape  or  form,  except  to  get  the 
profits  from  the  land,  or  from  the  business  of  which  the  land  is  a 
part,  and  it  is  always  intended  that  every  share  should  pass  in  the 
market  as  a  distinct  thing,  and  in  point  of  beneficial  owner- 
ship wholly  unconnected  with  the  land,  or  *with  the  real  [*  381] 
assets  of  the  partnership  property  of  the  company  (#). 

Policy  secured  on  real  estate  of  company  not  within  Mortmain  Act. — 
A  policy  secured  on  the  property  of  a  company  which  consists 
partly  in  real  estate  is  not  so  connected  with  land  as  to  make  a  gift 
of  the  policy  to  a  charity  invalid  under  the  Mortmain  Act,  whether 
the  policy-holder  is  or  is  not  a  member  of  the  company  (h). 

All  life  insurance  companies  arc  under  Act  of  1870. — All  life  insur- 
ance associations  registered  or  unregistered  unjder  the  Companies 
Acts,  corporate  or  unincorporate,  except  those  registered  under  the 
Friendlv  Societies  Acts,  are  within  the  Life  Assurance  Companies 
Act,  1870  (i). 

Fire  insurance  companies  are  under  the  ordinary  law  as  to  joint- 
stock  companies,  but  the  business  of  life  insurance  companies  is  to 
a  certain  extent  regulated  by  special  statutes. 

Deposit  by  life  companies  of  £20  000. — By  the  Life  Assurance 
Companies  Act,  1870,  s.  3,  every  company  commencing  the  busi- 

(e)  25  &  26  Viet.  c.  89,  ss.  18-21. 

(/)  Ashworth  v.  Munn,  15  Ch.  D.  363,  50  L.  J.  Ch.  107,  28  W.  R.  965.  Myers 
v.  Perigall,  2  De  G  M.  &  G.  599.  25  &  26  Viet.  c.  89,  s.  22. 

(g)  Per  James,  L.  J.,  Ashworth  v.  Munn,  15  Ch.  D.  363  at  368,  50  L.  J.  Ch. 
107,  28  W.  R.  965. 

(h)  March  v.  Attorney -General,  5  Beav.433. 

(i)  33  &  34  Viet  c.  61,  s.  2. 
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ness  of  life  assurjnce  within  the  United  Kiclgdom,  before  it  can  get 
a  certificate  of  incorporation,  must  pay  into  the  Chancery  Division 
of  the  High  Court  the  sum  of  £20,000  (k). 

Investment  thereof. — This  sum  is  to  be  invested  in  one  of  the  se- 
curities usually  accepted  by  the  High  Court  for  the  investment  of 
funds  placed  from  time  to  time  under  its  administration.  The 
company  making  the  deposit  is  to  choose  the  particular  security 
and  to  receive  the  income  therefrom  (/).  And  the  said  sum  in  court 
is  to  be  returned  to  the  company  so  soon  as  the  life  assurance  fund 

accumulated  out  of  the  premium  reaches  £40.000  (771). 
[*  382]  *0nce  the  £20,000  is  paid  into  court,  all  orders  with  re- 
spect to  paying  the  same  into  or  out  of  court,  and  the  in- 
vestment or  return  thereof,  and  the  payment  of  the  dividends 
and  interest  thereof,  may  be  made,  altered,  and  revoked  by  the 
like  authority  and  in  the  like  manner  as  orders  with  respect  to 
any  other  money  to  be  paid  into  or  out  of  court,  but  subject  to  any 
rules  made  or  to  be  made  by  the  Board  of  Trade  as  to  the  payment 
and  repayment  of  the  deposit,  the  investment  or  dealing  with  the 
same,  the  deposit  of  stocks  or  securities  in  lieu  of  money,  and  the 
payment  of  the  interest  or  dividends '  from  time  to  time  accruing 
due  on  any  such  investment,  stocks,  or  securities  in  respect  of  such 
deposit  (n).  The  Court  will  only  allow  investment  in  securities  or- 
dinnrily  accepted  by  the  Court. 

The  deposit  is  part  of  company's  assets. — The  deposit  may  be  made 
by  the  subscribers  of  the  memorandum  of  association  of  the  com- 
pany, or  any  of  them,  in  the  name  of  the  proposed  company,  and 
such  deposit  upon  the  incorporation  of  the  company  shall  be  deemed 
to  have  been  made  by,  and  to  be  part  of  the  assets  of,  the  com- 
pany (o). 

Part  of  life  funds. — The  said  deposits  shall,  until  returned  unto  the 
company  or  the  depositors,  be  deemed  to  form  part  of  the  life  assur- 
ance fund  of  the  company  (p~). 

Deposit  by  foreign  companies. — Very  few  life  insurance  offices  seem 
to  have  been  founded  since  1870.    Some  foreign  companies,  how- 
ever, have  commenced  business  here,  and  a  quest  ion  may  be  raised 
whether  their  foreign  assets  are  to  be  estimated  in  deciding  whether 
or  not  they  must  pay  into  court  or  not.    From  the  wording  of  the 
statute  they  would  seem  bound  in  any  case  to  make  the  pay- 
[*  383]  ment  as  a  preliminary  to  getting  their  certificate  of  ^incor- 
poration, and  there  is  no  mention  of  dispensing  with  the 
payment.     On  the  other  hand,  there  seems  no  reason  why  the  life 

(k)  33  &  34  Viet.  c.  61,  s.  8,  as  amended  by  34  &  35  Viet  c.  58,  s.  1. 

(I)  The  obiect  of  the  section  is  to  prevent  bubble  companies  being  created 
simply  for  sale,  and  to  test  bonajides,  202  Hansard  1171. 

(m)  84  &  85  Viet.  c.  58,  s.  1. 

(n)  35  &  86  Viet.  c.  41,  s.  1.  The  Board  of  Trade  Rules  were  made  Aug.  28, 
1872. 

(o)  M  k  ?6  Viet,  c  41.  s.  1. 

(  o)  See  In  re  Colonial  Mutual  Life  Society,  21  Ch.  D.  837,  40  L.  T.  N.  S.  282, 
80  W.  B.  458. 
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assurance  fund  accumulated  out  of  the  premiums  should  be  within 
the  jurisdiction.  And  this  view  would  seem  to  prevail,  as  the  New 
York  Life  Assurance  Company  appears  not  to  have  made  any  pay- 
ment into  court,  and  instead  thereof  has  invested  a  large  sum  with 
English  trustees,  to  form  a  security  for  policies  issued  to  people  in 
the  United  Kingdom  (q). 

Keeping  of  company'1  s  accounts.  Life  assurance  fund  a  separate  trust 
fund  for  sole  security  of  policy-holder. — The  funds  of  all  insurance 
companies  derived  from  life  assurance  annuity  contracts  must  be 
carried  to  a  separate  account  and  fund,  called  the  life  assurance 
fund  of  the  company ;  and  that  fund  is  made  by  the  Act  as  abso- 
lutely the  security  of  the  life  policy  and  annuity  holders  as  though 
it  belonged  to  a  company  carrying  on  only  life  business,  and  is  not 
liable  for  any  contracts  of  the  company  to  which  it  would  not  have 
been  liable  had  the  company  confined  itself  to  life  assurance  (r). 

Security  where  contracts  made  before  August  1870. — This  enactmeiit 
does  not  diminish  the  liability  of  the  life  assurance  fund  for  any 
contract  of  the  company  made  before  August  9, 1870.  The  holders 
of  such  contracts  can  still  have  recourse  to  the  fund,  which,  so  far 
as  they  are  concerned,  is  not  a  trust  fund  for  the  policy-holders  (s). 

Or  where  the  company  is  mutual. — This  provision  as  to  a  life  assur- 
ance fund  does  not  apply  to  companies  the  whole  of  whose  profits 
are  divided  among  the  policy-holders,  and  whose  policies  bear  on 
the  face  of  them  a  distinct  declaration  of  the  liability  of  the  policy- 
holders  (0. 

Such  a  company  is  a  pure  mutual  company,  where  all 
must  contribute,  and  in  the  profits  of  which  all  *share.  [*  384] 
There  was  at  the  passing  of  the  Act  only  one  such  not  com- 
ing within  the  Friendly  Societies  Acts  («)• 

Company  must  lodge  balance-sheet  with  Board  of  Trade. — Every 
company  issuing  or  Htble  on  policies  of  assurance,  or  granting  an- 
nuities on  human  life,  within  the  United  Kingdom,  not  being  reg- 
istered under  the  Friendly  Societies  Acts,  must — 

Annually  at  the  end  of  its  financial  year  prepare  and  deposit 
with  the  Board  of  Trade  a  statement  of  its  revenue  account  and 
balance-sheet  for  that  year,  which,  if  the  company  carry  on  life 
business  exclusively,  must  be  in  the  forms  contained  in  the  first 
and  second  schedules  to  the  Act,  and,  if  concurrently  with  other 
business,  must  be  in  the  forms  contained  in  the  third  and  fourth 
schedules  thereto.  Any  of  these  forms  may  be  altered  by  the  Board 
of  Trade  on  the  application  or  with  the  consent  of  a  company  for 
the  purpose  of  adapting  them  to  the  circumstances  of  such  com- 
pany, or  of  better  carrying  into  effect  the  object  of  the  Act,  which 

(q)  33  &  34  Viet.  c.  61,  s.  4,  as  amended  by  35  &  36  Viet.  c.  41,  s.  2. 

(r}  33  &  34  Viet.  c.  61,  sched.  4,  note. 

(s)  35  &  36  Viet.  c.  41,  s.  2,  and  see  202  Hansard  1173. 

(0  33  &  34  Viet.  c.  61,  s.  4. 

(w)  See  202  Hansard  1173. 
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has  no  preamble,  but  is  to  amend  the  law  relating  to  life  assurance 
companies. 

Acturial  investigation  of  companies  affairs. — Companies  established 
before  the  Act  must  every  ten  years,  and  every  company  established 
after  the  Act  must  every  five  years,  or  at  such  shorter  intervals  as 
may  be  prescribed  by  the  instrument  constituting  the  company,  or 
by  its  regulations  or  bye-laws,  cause  an  investigation  to  be  made 
into  its  financial  condition  by  an  actuary,  and  shall  cause  an  ab- 
stract of  the  report  of  such  actuary  to  be  made  in  the  form  pre- 
scribed in  the  fifth  schedule  to  the  Act. 

Besides  the  abstract  of  the  acturial  report,  and  within  nine 
months  after  the  accounts  of  a  company  are  made  up  for  the  pur- 
poses of  the  actuary's  investigation,  each  company  is  bound 
[*  385]  to  prepare  a  statement  *of  its  life  assurance  and  annuity 
business  up  to  the  date  of  such  investigation.  Statement  of 
business. — Those  companies  which  have  an  annual  investigation  of 
their  financial  condition  need  not,  however,  send  in  an  annual  state- 
ment but  are  left  free  to  send  it  in  when  and  how  they  like,  at  in- 
tervals not  exceeding  three  years. 

The  form  in  which  the  statement  is  to  be  made  is  prescribed  by 
schedule  6  to  the  Act,  but  may  be  varied  by  the  Board  of  Trade 
under  the  same  circumstances  and  with  the  same  objects  as  the  re- 
quirements of  other  schedules  may  be  altered. 

Abstracts  and  statements  to  be  signed  and  printed. — All  these  state- 
ments and  abstracts  must  be  signed  by  the  chairman  and  to  direc- 
tors and  the  principal  officer  managing  the  life-insurance  business, 
and  by  the  managing  director,  if  any,  and  must  be  printed. 

(1)  The  originals,  with  three  printed  copies,  must  be  deposited 
with  the  Board  of  Trade  within  nine  months  of  the  date  prescribed 
for  preparation  of  the  original,  and  the  Board  of  Trade  must  lay 
annually  before  Parliament  the  statements  and  abstracts  of  reports 
deposited  with  (v)  them  under  the  Act  during  the  preceding  year, 
whether  or  not  they  consider  the  statement,  &c.,  to  be  in  accordance 
with  the  Act  (x). 

(2)  Printed  copies  must  be  forwarded  by  post  or  otherwise  on 
application  to  every  shareholder  and  policy-holder  in  the  com- 
pany. 

Act  of  1870  extends  to  a  single  insurer. — The  Life  Assurance  Com- 
panies Acts  include  life  insurance  by  single  underwriters,  since  by 
the  interpretation  clause  (y)  company  is  explained  as  applying  to 

any  person  or  persons  or  body  corporate  or  not  incorporate, 
[*  386]  and  this  wide  definition  therefore  makes  the  ^provisions  of 

the  Act  apply  to  any  one  or  more  persons  contemplating  the 
business  of  life  insurance,  and  practically  excludes  from  such  busi- 


(»)  33  &  34  Viet.  c.  61,  s.  24. 
(x)  35  &  36  Viet.  c.  41,  s.  8. 
(y)  33  &  34  Viet.  c.  61,  s.  2. 
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ness  the  very  few  cases  in  which  life  assurance  would  or  could  be 
made  by  underwriters  (z). 

Contribution  to  Fire  Brigade. — The  duty  to  contribute  to  the  Fire 
Brigade  rests  as  much  on  a  single  underwriter  as  on  the  great  in- 
surance companies,  if  he  too  takes  fire  risks  (a). 

(z)   Whittingham  v.  Thornborough,  2  Vern.  206,  Prec.  Ch.20.     Rossv.  Brad- 
shaw,  1  Win.  Bl.  312,  2  Park  Ins.  (8th  ed.)  934. 
(a)  28  &  29  Viet-  c.  90,  s.  27. 
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[*  387]  *CHAPTER  XXI. 

RIGHTS   OT   POLICY-HOLDERS. 

S3  &  S4.  Viet.  c.  71,  34  &  85  Viet.  c.  58,  35  &  36  Viet.  c.  41.— Un- 
der the  Life  Assurance  Companies  Acts  (1870,  1871,  1872)  the 
policy-holders  of  any  company,  however  constituted,  are  en- 
titled— 

(1)  To  copies  of  the  statements  of  business,  assets  and  actuarial 
reports  required  by  these  Acts  to  be  made  (a). 

(2)  To  copies  of  the  shareholders'  address-book,  on  paying  a  sum 
not  exceeding  6d.  per  100  words  (6). 

(3)  To  printed  copies  of  the  deed  of  statement,  on  payment  of  a 
sum  not  exceeding  2s.  6d.  (c). 

Further,  one-tenth  of  the  policy-holders  in  any  insurance  com- 
pany can  stop  all  amalgamation  or  transfer  or  life  insurance 
business  by  or  to  that  company  (d). 

These  rights  of  knowing  the  constitution  and  controlling  the 
dealings  of  an  insurance  company  given  by  statute  are  quite 
independent  of  those  accorded  to  them  by  the  constitution  of  the 
company  itself. 

Policy-holder  is  creditor. — A  policy-holder  in  a  proprietary  com- 
pany is  simply  a  contingent  creditor.  He  is  under  no  liability 
whatever  to  other  policy-holders  or  to  the  company  itself,  since  he 
need  not  even  continue  his  premiums.  He  cannot  interfere 
[*  388]  in  the  management  of  the  company,  *except,  perhaps,  to 
restrain  a  violation  of  the  deed  of  settlement  (a). 

Whether  participating  policy-holder  liable  as  partner. — In  compa- 
nies where  policy-holders  are  allowed  to  share  in  the  profits, 
participating  policy-holders  are  not  usually  liable  as  contributories 
(e),  since  the  obligation  to  contribute  depends  on  other  considera- 
tions than  sharing  profits,  which  will  alone  not  make  such  persons 
partners  (/). 

Policy-holders  and  shareholders. — Even  where  a  policy-holder 
might  be  treated  by  an  outside  creditor  of  an  insurance  company 

(a)  83  &  84  Viet.  c.  71,  8.  11. 
6)  Ibid.,  s.  12. 

c)  I  bid.,*.  13. 

d)  Ibid.  s.  14. 

d)  Aldebert  v.  Leaf,  1  H.  k  M.  681,  10  L.  T.  N.  S.  185,  12  W  R.  462. 

(e)  Re  English  and  Irish  Church  and  University  Assurance  Co.,  1  H.  &  M. 
86,  8  L.  T.  N.  8  724,  11  W.  R.  681. 

(/)  Cox  v.  Hirkman,  8  H.  L.  C.  28fi.  Bixlwp  v.  Xcolt,  7  L.  T.  N.  8.  570. 
Re  English  and  Irish  Church,  &c.,  Society,  ubi  supra. 
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as  a  partner  in  the  concern,  the  shareholders  cannot  insist  on  his 
contributing  unless  there  is  something  within  the  four  corners  of  the 
deed  of  settlement  to  make  him  so  liable. 

Even  where  a  policy-holder  participates  in  profits,  has  power  to 
vote  at  meetings,  ana  on  winding-up  is  entitled  to  the  surplus 
assets  after  the  shareholders  have  been  paid  in  full,  these  are  the 
only  advantages  to  induce  him  to  take  out  a  policy,  and  he  does 
not  by  so  doing,  nor  by  any  ordinary  deed  of  settlement,  make  any 
undertaking  to  contribute  with  the  shareholders  towards  meeting 
the  liabilities  of  the  company  (g). 

Non-liability  of  participating  policy-holders  where  claims  are  to  be 
charged  on  funds  of  company. — Where  in  a  mutual  insurance 
society  some  of  the  policy-holders  participate  and  others  do  not 
participate  in  the  profits,  but  a  condition  is  indorsed  on  all  policies 
issued  by  the  society,  that  all  claims  are  to  be  limited  to  the  stock 
and  funds  of  the  society,  in  virtue  of  such  condition  the  participat- 
ing policy-holders,  though  they  are  in  reality  the  only  members  of 
the  mutual  society,  cannot  be  made  to  contribute  (h) 

*  Policy-holders  in  mutual  company. — Und  er  a  m  utual  society  [*  389] 
of  the  older  type,  all  policy-holders  were  held  bound  to  con- 
tribute. Marine  mutual  companies  are  of  this  kind  (i).  Certain 
societies  provide  for  gradually  creating  an  insurance  fund,  and  pay- 
ing off  the  original  members  in  favour  of  policy-holders  not  liable. 
Construction  of  a  mutual  company. — It  is  assumed  that  the  participa- 
ting policy-holders  will  make  payments  from  time  to  time  in  the 
shape  of  premiums  upon  their  policies,  but  the  basis  of  the  whole 
arrangement  of  this  company,  and  of  any  mutual  insurance  com- 
pany, is  this,  that  there  will  be,  if  not  a  legal  compulsion,  yet 
a  moral  compulsion  on  persons  who  have  commenced  insurances  to 
keep  them  up  and  to  pay  the  premiums  which  must  be  paid  for 
that  purpose.  That  is  the  basis  of  the  contract  and  foundation  of 
the  arrangement  in  a  mutual  company.  Those  who  join  them  know 
that  they  have  that  security,  and  that  only  for  the  swelling  and  in- 
crease of  the  assets  of  the  company  (&). 

Policy-holders  as  contributors. — Where  a  life  insurance  company 
was  formed  upon  the  mutual  principle,  and  the  articles  of  associa- 
tion provided  that  the  company  should  consist  of  two  classes  of 
members — namely,  shareholders  so  long  as  there  should  be  any 
shareholders,  and  insurance  members,  defined  to  mean  policy- 
holders  with  participation  in  profits,  and  registered  as  members  of 
the  company ;  and  when  the  shareholders  should  be  paid  off  under 

(g)  Strachan's  Case,  16  S.  J.  572  (Alb.  Arb.).  Hummel' s  Case,  16  S.  J.  65 
(Alb.  Arb.). 

(h)  HummeVs  Case,  16  S.  J.  65  (Alb.  Arb.). 

(i)  Reed  v.  Cole,  3  Burr.  1513. 

(A;)  Hummers  Case,  16  S.  J.  65,  68,  (Alb.  Arb.).  Re  Albion  Life  Ins.  Co.,  16 
Ch.  D.  93,  49  L.  J.  Ch.  593,  43  L.  T.  N.  S.  523,  29  W  R.  109.  Re  Great  Britain 
Mutual  Life,  16  Ch.  D.  247,  43  L.  T.  N.  S  684,  29  W.  R  202.  Bath's  Case,  11 
Ch.  D.  386,  48  L.  J.  Ch.  411,  40  T.  L.  N.  S.  453,  27  W  R.  653. 
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the  scheme  provided  for,  then  the  company  was  to  consist  of  assur- 
ance members  only,  it  was  held  that  the  policy-holders  were  con- 
tributories,  but  that  they  could  not  be  called  upon  to  contribute 
until  the  shareholders  had  been  exhausted  (7). 

How  companies'  funds  to  be  applied.  Fund  for  payment  oj 
[*  390]  losses. — "  The  capital  stock  of  an  incorporated  insurance  Com- 
pany is  not  the  primary  or  natural  fund  for  the  payment  of 
losses  which  may  happen  by  the  destruction  of  the  property  insured. 
The  charter  of  the  company  contemplates  the  interest  on  the  capi- 
tal fund  and  the  premiums  received  for  insurance  as  the  ordinary 
fund  out  of  which  losses  are  to  be  paid.  What  are  surplus  profits.— 
And  the  surplus  of  that  fund,  after  paying  such  losses,  is  surplus 
profits  within  the  meaning  of  the  charter,  which  surplus  profits 
alone  are  to  be  distributed  from  time  to  time  among  the  stockholders 
(l).  The  unearthed  premiums  received  by  the  company,  upon 
which  the  risks  are  still  running,  and  which  may  therefore  all  be 
wanted  to  pay  losses  which  may  happen  upon  those  risks,  and  not 
surplus  profits,  which  the  directors  are  authorized  by  the  charter  to 
distribute  among  the  stockholders.  Capital  stock  available  for  extraor- 
dinary losses.  The  capital  stock  of  the  company  if  a  special  fund 
provided  by  the  charter  to  secure  the  assured  against  great  and  ex- 
traordinary losses  which  the  primary  fund  may  be  found  insuffi- 
cient to  meet.  Drafts  on  special  funds  to  be  made  good. — And  if  it  bo- 
comes  necessary  at  any  time  to  break  in  upon  this  special  fund  to 
pay  such  extraordinary  losses,  it  must  be  made  good  from  the  fu- 
ture profits  of  the  company  before  any  further  dividends  of  those 
profits  can  be  declared. 

Whole  of  premiums,  &c.y  must  not  be  divided. — The  directors  of  an 
insurance  company  are  not  justified  in  dividing  all  the  interest  or 
premiums  in  hand  at  the  time  when  a  dividend  is  declared,  but 
should  always  leave  a  surplus  fund  in  addition  to  the  capital  stock 
sufficient  to  meet  probable  losses  on  risks  undertaken  and  unex- 
pired  (m). 

Where  directors  liable  for  undue  distribution  of  funds. — And  if  they 
abuse  their  discretion  by  such  premature  division,  if  an  extraord- 
inary loss  arises,  they  may  make  themselves  personally  liable  where 
the  capital  stock  is  more  than  exhausted  by  the  amount  of  losses. 
If  they  neglect  to  divide  the  profits  without  reasonable  or 
[*  391]  probable  cause,  they  may  be  compelled  to  do  so  *so  long 
as  the  company  is  solvent.     But  after  insolvency  it  would 
be  highly  inequitable  to  take  the  surplus  fund  and  divide  among 


(0  Winstone's  Case,  12  Ch.  D.  2:'.9,  48  L.  J.  Ch.  607,  40  L.  T.  N.  S.  838,  27 
W.  R 

(m)  Scott  v.  Eagle  Ins.  Co.,  7  Paige  (N.  Y.  Ch.)  at  203 

1  Policy-holders  who  contributed  to  surplus  fund  arc  entitled  to  proportion  of 
profit",  even  if  they  do  not  continue  to  l>o  policy-holders  at  period  of  distribution. 
Xm.tli  v.  llnnterdown  County  Mui.  F.  Ins  Co  ,  41  N.  J.  Eq.  473.  See  Carlton 
T.  Southern  Mut.  Jus.  Co.,  72  Ga.  371. 
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the  stockholders,  and  leave  the  insured,  whose  premiums  had  in- 
creased that  fund,  to  sustain  a  loss  (n). 

Right  of  interference  where  affairs  of  company  mismanaged. — A 
policy-holder  has  not  the  least  right  to  interfere  with  anything 
whatever  which  is  done  under  the  provisions  of  the  deed  of  settle- 
ment, even  in  the  case  of  the  funds  being  invested  on  any  improper 
investments,  and  it  would  be  most  mischievous  to  allow  any  such 
interference  on  his  part  with  the  management  of  the  business  by 
the  directors.  But  if  the  funds  of  the  company  are  about  to  be  ap- 
plied wholly  regardless  of  the  deed  of  settlement,  he  is  entitled  to 
ask  the  court  to  restrain  such  application.  But  to  enable  him  to 
do  so,  there  must  be  clear,  distinct,  and  positive  injury  threatened 
to  the  fund  which  was  available  for  his  claim  (o). 

From  what  time  policy-holder's  charge  on  company's  funds  operates. — 
A  policy-holder's  charge,  if  any,  on  the  funds  of  the  company 
which  has  granted  the  policy,  does  not  operate  on  the  fund  charged 
at  the  date  of  its  issue,  but  at  the  moment  when  it  becomes  a  claim, 
otherwise  no  dividend  could  ever  be  declared.  When  it  does 
become  a  claim,  it  takes  priority  from  the  date  when  it  became 
such,  not  from  the  time  when  it  was  payable. 

When  company's  liability  arises. — In  a  re-insurance  life  policy  the 
liability  arises  on  proof  of  death  and  of  payment  by  the  insurers 
under  their  original  policy,  (p). 

Right  to  receiver. — Even  when  there  is  no  charge,  it  seems  the 
policy  will  give  a  right  to  a  receiver  (g),  but  not  give  priority  over 
general  creditors  (r). 

*Suit  maintainable  by  policy-holder  in  mutual  society  for  con-  [*  392] 
tribution  to  his  loss. — A  suit  in  equity  can  be  maintained  by 
a  member  of  a   mutual  insurance  society  against  the  managing 
committee  to  recover  by  a  contribution  among  the  members  the 
amount  of  his  loss  (s). 

Liability  of  company  to  policy-holders.  How  limited. — The  liability 
to  policy-holders,  &c.,  may  be  limited — 

(1)  By  the  constitution  of  the  company. 

(2)  By  particular  provisions  in  the  policy. 

Where  the  limitation  is  effected  by  (1),  no  notice  thereof  need 
appear  on  the  policy,  since  all  who  deal  with  companies  are  now 

(n)  Scott  v.  Eagle  Ins  Co.,  7  Paige  (N.  Y.  Ch.)  188,  203.  See  Nicholson  v. 
Nicholson,  9  W.  R.  677. 

(o)  Aldebert  v.  Leaf,  1  H.  &  M.  681,  10  L.  T.  N.  S.  185,  12  W.  R.  462,  8 
N.  R.  455. 

(p)  Ex  parte  Prince  of  Wales  Society,  Johnson  633,  28  L.  J.  Ch.  335,  32  L.  T. 
195,  7  W.  R.  137,  300. 

(q)  Law  v.  London  Indisputable,  1  K.  &  J.  223,  24  L.  J.  Ch.  196,  22  L.  T 
208,  3  W.  R.  155,  1  Jur.  N.  S.  179.  Re  Athenceum  Fife,  Ex  parte  Eagle  Co.,  4 
K.  &  J.  549,  27  L.  J.  Ch.  829,  6  W.  R.  779. 

(r)  Re  Mate  Fire,  1  De  G.  J.  &  S.  634,  34  L.  J.  Ch.  436,  8  L.  T.  N.  S.  146, 
11  W.  R.  1011.  Re  English  and  Irish  Church  Co.,  1  H.  &  M.  85,  11  W.  R. 
681,  8  L.  T.  N.  S.  724. 

(s)  Hutchinsou  v.  Wright,  25  Beav.  444.  Robson  v.  M'  Creight,  Beav.  272,  27 
L.  J.  Ch.  471,  31  L.  T.  21,  6  W.  R  385,  4  Jur.  N.  S.  269. 
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deemed  to  have  notice  of  their  constitution.  And  when  a  company 
alters  itself  duly  from  an  unlimited  to  a  limited,  as  may  now  be 
done  under  the  provisions  of  the  Companies  Act,  1862,  it  becomes 
thenceforth  needless  to  insert  any  provision  in  the  policy,  the  ad- 
dition of  the  word  "limited  "  to  its  style  being  sufficent.  Moreover, 
in  case  of  such  change  provisions  in  the  deed  of  settlement  as  to 
inserting  such  limitation  in  the  policies  become  superfluous  and 
can  be  struck  out. 

Liability  of  shareholders  and  funds  may  be  limited  by  policy. — By  the 
Companies  Act,  1862,  s.  38,  sub-s.  6,  it  is  provided  that  nothing 
within  the  Act  shall  invalidate  any  provision  in  a  policy  or  other 
insurance  contract  limiting  the  liability  of  individual  members  on 
such  policy,  or  making  the  funds  of  the  company  alone  liable  in 
respect  of  such  policy  or  contract  (t). 

In  all  policies  it  is  usual,  if  not  invariable,  and  except  in 
[*  393]  limited  companies  necessary,  to  stipulate  that  the  *funds 
of  the  insurance  company  shall  alone  be  liable,  and  that 
individual  shareholders  shall  be  excepted  from  all  personal  liability. 
Funds  include  unpaid  calls. — Unpaid  calls  come  within  the  defini- 
tion of  funds  (x).  When  liability  is  limited  to  the  funds,  it  means 
to  the  funds  as  they  ought  to  be  made  up,  and  includes  the  still 
unpaid  portion  due  on  shares  taken  (?/). 

Liability  undertaken  by  policy  ultra  vires. — The  Hull  and  London 
Fire  Assurance  Company  was  registered  under  7  &  8  Viet.  c.  110. 
Its  deed  of  settlement  took  power  to  grant  marine  insurances,  but 
clause  77'thereof  specially  required  that  the  funds  of  the  company 
should  alone  be  made  liable,  and  s.  44  of  the  Act  that  policies 
should  be  signed  by  two  directors  or  an  officer  expressly  authorized 
thereto  by  resolution  applying  to  the  particular  case.  A  policy 
issued  without  any  qualification  as  to  liability  was  held  ultra  vires, 
and  such  as  could  not  be  granted  either  by  the  directors,  or  any 
agent  appointed  by  them  (z),  and  nothing  could  be  recovered 
thereon.  But  possibly  the  grantee  may  insist  on  having  proper 
and  intra  vires  policies  granted  to  him  (a).  And  in  support  of  this 
view  it  may  be  observed  that  a  memorandum,  signed  by  three  di- 
rectors, stipulating  that  on  receipt  of  certain  premiums  the  com- 
pany would  guarantee  an  assurance,  and  issue,  if  required,  a 
stamped  policy  in  the  authorized  form,  lias  been  held  binding  on 
the  company  and  to  create  a  good  equitable  debt  (/>). 

(0  See  per  Jessel,  M.  R.,  Re  Accidental  Death  Co.,  1  Ch.  D.  568,  47  L.  J.  Ch, 
396,26  W.  R.  473. 

(x)  Bowes  v.  Hope  Society,  11  H  L.  C.  389,  397,  per  Lord  Westbury.  Cntjh- 
lan's  Case,  17  S.  J.  127. 

(y)  Evans  v.  Coventry,  5  De  G.  M.  &  G.  911,  2  Jur  N.  S.  557,  25  L.  .1.  rh. 
489,  4  W.  R.  466,  affd.  8  De  G.  M.  &  G.  835,  3  Jur.  N  S.  1225,  26  L.  J  Ch.  400, 
6  W.  R.  436. 

(z)  Hambro  v.  Hull  and  London  Fire  Co.,  3  H.  &  N.  789,  28  L.  J.  Ex.  63. 

(a)  Ibid.  Penley  v.  Jieacon  Fire  Co.,  7  Grant  (U.  C.)  130.  Wright  v.  Lon- 
don, &c.,  Co.,  5  Canada  (S.  C.)  466. 

(6)  In  Re  Athencenm  Life  Co.,  Ex   parte  Eagle  Co.,  4  K.  &  J.  549,  25  L.  J. 
Ch.  829,  5  Jur.  N.  S.  1140,  6  W.  R.  779. 
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Where  no  debt  can  be  established  and  the  contract  *is  [*  394] 
wholly  ultra  vires,  being  on  risks  not  allowed  by  the  articles, 
policy-holders  cannot  claim  as  creditors,  but  only  for  premiums 
paid  (c). 

Policy-holder  cannot  control  property  or  funds. — The  grantees  of 
policies  insurance  bargain  to  receive  a  sum  of  money  to  be  paid  in 
a  future  event.  Whatever  may  be  the  property  possessed  by  the 
grantors,  the  grantees  have  not  by  this  contract  any  immediate 
control  over  it,  or  lien  upon  it.  The  grantors  or  their  trustees  coi  - 
tinue  to  have  the  entire  control  or  management  over  the  whole 
fund.  The  real  estate  or  chattels  real  may  be  sold  and  converted 
into  pure  personalty,  and  pure  personalty  may  be  converted  into 
chattels  real,  and  this  state  of  things  may  continue  not  only  during 
the  contingency  upon  which  payment  depends,  but  after  the  con- 
tingency has  determined,  for  the  grantee  acquires  no  specific  lien 
after  the  payment  has  become  due.  Even  in  default  of  payment 
when  due,  the  grantee  cannot  by  reason  of  such  default  only  resort 
immediately  and  at  once  to  chattels  real,  but  must  resort  to  legal 
process,  which  will  not  affect  the  land  possessed  by  the  insurers  at 
the  time  of  the  contract,  although  it  may  in  its  final  result  affect 
such  land  as  the  office  may  have  at  the  time  when  the  process  is 
executed.  Ordinarily  the  grantee  has  nothing  but  a  right  of  action 
from  the  date  of  the  contract  until  payment  (d). 

Policy-holder  not  secured  creditor. — From  this  it  results,  on  the  one 
hand,  that  a  policy  is  not  within  the  Mortmain  Acts,  and  on  the 
other  that  a  policy-holder  under  such  a  policy  would  not  be  a  se- 
cured creditor  in  case  of  liquidation. 

Provision  in  policy  creating  a  charge  from  proof  of  death. — But  where 
a  life  policy  was  granted  stipulating  that  the  funds  remaining  at  the 
time  of  any  claim  or  demand  unapplied  an  undisposed  of, 
and  inapplicable  to  prior  ^demands,  should  be  liable  to  [*  395] 
answer  the  demand,  and  negativing  individual  liability  on 
the  part  of  the  directors,  it  was  held  that  this  constituted  a  charge 
on  the  funds,  and  that  it  took  priority  from  the  date  of  proof  of 
death  although  not  payable  until  three  months  later  (e). 

Company  not  a  trustee  of  policy  money  on  death  of  assured  who  has 
assigned. — An  insurance  company  which  has  granted  an  ordinary 
policy  of  life  iusurance  is  a  debtor,  and  an  assignee  of  such  policy 
becomes,  on  the  death  of  the  life  insured,  a  creditor  of  the 
company.  .The  company  is  not  in  such  case  a  trustee  or  a  stake- 
holder, and  should  not  pay  the  policy  money  into  court  under  the 
Trustee  Relief  Act  (/). 

What  amounts  to  covenant  to  pay  out  of  particular  funds. — No  pre- 

(c)  Re  Phoenix  Life,  Burgess  and  Stock's  Case,  2  J.  &  H.  441,  31  L.  J.  Ch 
749,  10  W.  R.  816. 

(d)  March  v.  Attorney  General,  5  Beav.  433,  per  Lord  Langdale. 

(e)  Re  Athenaeum  Life,  &c.,  Co.,  Ex  parte  Prince  of   Wales   Co.,  Johnson 
633,  28  L  J.  Ch.  3*5,  32  L.  T.  195,  7  W.  R.  137,  300 

(/)  Matthew  v.  Northern,  &c.,  Co  ,  9  Ch.  D.  80,  38  L.  T.  N.  S.  408,  45  L.  J. 
Ch.  562.    Desborough  v.  Harris.  5  De  G.  M.  &  G.  439. 
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else  or  technical  words  are  necessary  to  create  a  covenant ;  and 
whether  it  be  so  or  not  depends  on  the  intention  of  the  parties,  and 
therefore  where  directors  had  stipulated  that  neither  of  them  as 
directors  should  be  liable  to  any  demand  for  loss,  except  under  the 
articles  of  the  society,  it  was  held  that  the  instrument  might  be 
considered  as  a  covenant  to  entitle  the  insured,  in  case  of  a  loss  by 
fire,  to  receive  a  remuneration  out  of  the  funds  of  the  society  to  the 
extent  of  such  funds  (#). 

"  The  capital  stock,"  "  the  capital  stock  and  funds,"  "  the  stock 
and  funds,"  u  the  capital  stock  and  effects,"  with  or  without  refer- 
ence to  prior  claims,  or  limitation  of  the  charge  to  the  amount  of 
such  capital  stock  funds  or  effects  undisposed  of  and  inapplicable  to 
prior  claims  under  the  constitution  of  the  company,  are  variously 

made  liable  in  the  policies  of  unlimited  companies  (h). 
[*  396]  No  charge  is  created  on  the  funds  of  a  company  by  *the 
terms  of  a  policy  which  makes  the  stock  and  funds  of  the 
company  liable  alone.  Policy  making  funds  solely  liable  does  not 
create  charge,  and  holders  rank  with  general  creditors. — Consequently 
the  holders  of  such  policies  have  no  claims  on  the  assets  of  the 
company  in  preference  to  general  creditors  (i). 

Effect  of  provision  that  funds  shall  make  good  specified  sums. — A  pro- 
vision in  a  policy,  that  the  capital  stocks  and  funds  of  the  said 
company  shall  be  subject  and  liable  to  make  good  the  aforesaid 
sum  of  £  to  the  assured,  his  heirs,  executors,  or  assignees, 
means  that  the  money  shall  be  paid — i.  e.,  that  the  stock  shall  be 
applied  in  the  payment,  or  that  the  company  shall  pay  it  out  of 
the  stock — it  does  not  amount  to  an  equitable  assignment  of  the 
stock,  but  is  merely  a  covenant  to  pay  out  of  stock  so  far  as  it  will 
go  (k). 

Where  policy  restricts  claims  to  property  of  company,  shareholder  cant 
be  sued. — Where  a  policy  restricts  claims  under  it  to  the  property  of 
the  company  remaining  at  the  time  of  any  claim,  including  unpaid 
capital  and  specially  excepts  all  individual  liability,  the  assured 
cannot  proceed  at  law  against  an  individual  shareholder;  and  it 
will  not  help  the  policy-holder  that  the  deed  of  settlement  con- 
tains (if  it  does)  terms  more  favourable  to  the  assured  than  the 
policy  does,  nor  that  the  capital  stock  is  fraudulently  overstated  in 
the  policy  (I). 

So  also  where  the  liability  is  imposed  upon  the  funds  remaining 
unapplied  and  indisposed  of  and  inapplicable  to  prior  claims  (w). 

Inability  limited  by  policy  can't  be  extended  by  action  for  breach  of 
contract. — Where  the  liability  of  shareholders  in  an  insurance  com- 

(m)  Re  AthencKum  Life,  Ex  parte  Prince  of  Wales  Life,  supra,  note  (e). 

(a)  Andrews  v.  Ellison,  6  Moore  (C.  P.)  199. 

(h)  Re  State  Fire,  '.)  L.  T.  N.  S.  108. 

(i)  Re  State  Fire,  9  L.  T.  N.  S.  108  ;  and  see  Re  International  Life,  JT/yer'.t 
Claim,  T,  Ch.  App.  4'M,  2  i  L.  T.  N.  S.  38,  '8  W.  R.  794. 

(k)  Matthew  v.  Northern,  9  Ch.  D  80,  84,  38  L.  T.  N.  S.  468,  45  L.  J. 
Ch.  662. 

(/)  Durham's  Case,  4  K.  &  J.  517  (1808.) 
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pany  is  by  provisoes  in  the  policy  limited  (in  case  of  insolvency)  to 
the  amount  then  unpaid  in  such  shares,  the  policy-holders  cannot, 
by  bringing  action  for  breach  of  contract,  in  effect  make  the 
liability  ^unlimited  (?i).      To  do  so  would  enable  persons  [*  397] 
who  have  contracted  to  seek  their  claims  from  a  certain 
limited  fund  to  enforce  them  agninst  another  and  unlimited  fund. 
Policy-holders  under  such  policies  have  no  personal  remedy  (o). 

Where  liability  limited  by  policy,  covenanted  to  indemnify  is  also  lim- 
ited.— Where  such  is  the  case  a  covenant  to  indemnify  is  not  un- 
limited in  its  scope,  and  does  no  more  than  bind  and  affect  the 
paid  and  unpaid  capital  of  the  indemnifying  insurer  (p), 

Nor  can  the  policy-holders  get  the  costs  of  winding  up  out  of 
contributories  who  have  compounded  under  s.  160  of  the  Act  of 
1862  and  the  Rules  of  1862,  sched.  iii.,  form  56  (<?). 

Funds  appropriated  to  secure  policy-holders  must  be  reserved  for  them. 
Costs  of  getting  in  funds  appropriated  to  policy-holders  to  be  borne  by 
shareholders. — If  the  liability  of  shareholders  be  limited  by  the 
policies  (or  in  other  manner  whereof  the  policy-holders  have  no- 
tice) to  the  subscribed  capital  of  the  company,  the  funds  thereby 
indicated  must  be  kept  entirely  for  the  policy-holder  (r),  and  the 
costs  of  getting  in  the  unpaid  capital,  which  is  hypothecated  in  this 
manner  to  the  claims  of  the  policy-holders,  will  fall  not  on  them, 
but  on  the  shareholders,  since  such  costs  are  really  costs  of  settling 
the  matter  between  the  joint-stock  partners  themselves  (s). 

*But  the  policy-holders  cannot  insist  on  further  calls  after  [*  398] 
exhaustion  of  assets  to  recoup  them  for  assets  spent  in  pay- 
ing general  creditors,  neither  will  they  be  postponed  to  general 
creditors,  but  will  rank  with  them  (£). 

The  deed  of  settlement  of  the  Albion  Insurance  Company  pro- 
vided that  before  any  dividend  was  declared  a  reserve  of  not  less 
than  two  per  cent,  of  the  annual  interest  of  the  sums  advanced 
should  be  appropriated  until  the  whole  capital  (of  £1,000,000) 
should  be  raised  as  a  permanent  fund  to  provide  against  losses. 

(n)  Lethbridge  v.  Adams,  13  Eq.  547,  26  L.  T.  N.  S.  147,  20  W.  R.  352. 

(o)  Re  Professional  Life,  3  Ch.  App.  167,  17  L.  T.  N.  S.  631,  36  L.  J.  Ch. 
442,  16  W.  R.  295.  Re  Athenceum  Life,  3  De  G.  &  J.  660.  Durham1  s  Case, 
4K.  &  J.517.  Bell's  Case,  9  Eq.  706-712,  39  L.  J.  Ch.  539,  18  W.  R.  784. 
Evans  v.  Coventry,  8  De  G.  M.  &  G.  8H5,  26  L  J.  Ch.  400,  5  W.  R.  436.  King 
v.  Accumulative  Life  Co.,  3  C.  B.  N.  S.  151,  163,  27  L.  J.  C.  P.  57,  30  L.  T.  119, 
6  W.  R.  12.  Aldebert  v.  Leaf,  1  H.  &  M.  681,  10  L.  T.  N.  S.  185,  12  W.  R.  462. 
Hallett  v.  Dowdall,  '8  Q.  B.  2,  16  Jur.  462. 

(p]  Frere's  Case,  16  S.  J.  502,  per  Lord  Cairns,  disapproving  Fleming's  Case, 
but  Fleming'1  s  Case  is  of  judicial  authority. 

(q]  Re  Accidental  Death  Co.,  7  Ch.  D.  568,  47  L.  J.  Ch.  397,  25  W.  R  473. 

(r)  Re  Professional  Life  Co.,  ubi  supra.     Hallett  v  Dowdall,  ubi  supra. 

(s)  Re  Agriculturist  Cattle  Insurance  Co.,  10  Ch.  App.  1,  44  L.  J.  Ch.  108,  31 
L.  T.  N.  S.  710,  24  W.  R.  219.  Re  Arthur  Average  Co ,  No  2,  24  W.  R.  514. 
Re  Professional  Life  Co.,  3  Ch.  App.  167,  36  L.  J.  Ch.  442,  17  L.  T.  N.  S.  631, 
16  W.  R.  295,  1867.  Re  London  Marine  Ins  Co.,  8  Eq.  176,  17  W.  R.  784. 

(t)  Re  English  and  Irish  Church  Co.,  20  L.  T.  N.  S.  943,  8  L.  T.  N.  S.  724, 
1  H.  &  M.  79,  11  W.  R.  681.  Re  State  Fire  Co.,  11  W.  R.  746,  1011,  24  L.  J. 
Ch.  436,  1  De  G.  J.  &  &•.  034,  8  L.  T.  N.  S.  146. 
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The  funds  were  accumulated,  though  no  reserve  fund 'was  actually- 
set  apart,  and  bonuses  were  triennially  divided.  Reserve  fund  is 
capital. — The  Albion  amalgamated  with  the  Eagle,  and  each  share- 
holder was  given  the  option  of  receiving  £50  a  share,  or  having  an 
allotment  of  shares  and  receiving  a  share  of  the  surplus  assets. 
Sonus  therefrom  is  income. — It  was  held,  in  a  question  on  a  settle- 
ment comprising  some  Albion  shares,  that  the  share  of  the  surplus 
assets  was  capital,  since  the  surplus  assets  were  a  reserve  fund,  and 
not  income,  though  the  triennial  bonus,  coming  out  of  the  same 
fund,  seems  to  have  been  treated  as  income  (w). 

Bonus  chargeable  with  income  tax. — And  where  a  life  insurance 
company  issued  "  participating  policies,"  according  to  the  terms  of 
which  the  gross  profits  of  such  policies  were  divided  quinquen- 
nially  as  follows — viz.,  two-thirds  to  the  holders  of  such  policies 
then  in  force,  and  the  remaining  third  to  the  company,  which  bore 
the  whole  expenses  of  the  business — the  portion  remaining  after 
payment  of  expenses  constituting  the  only  profit  available  for 
division  amongst  the  shareholders,  the  House  of  Lords  decided 
(Lord  Bramwell  dissenting)  that  the  two-thirds  returned 
•[*  399]  *to  the  policy-holders  were  "annual  profits  or  gains,"  and 
assessable  to  income  tax  (x). 

Payment  must  be  made  be/ore  winding  up,  to  avoid  fraudulent  prefer- 
ence.— Where  a  claim  on  a  policy  was  sent  in  with  proofs  and  ad- 
mitted, and  a  day  fixed  for  payment,  but  before  that  day  a  petition 
was  presented  for  the  winding-up  of  the  company,  upon  which  after 
several  adjournments  a  winding-up  order  was  seven  months  subse- 
quently made,  Lord  Romilly  held  that  payment  by  the  company 
of  the  claim  must  be  deemed  a  fraudulent  preference  within  s.  153 
of  the  Companies  Act,  1862,  and  that  the  money  must  be  refund- 
ed (y). 

In  other  words,  it  is  not  enough  that  the  right  to  the  policy- 
moneys  should  have  accrued.  Payment  must  be  made  before  any 
winding-up  proceedings  (z). 

Annuitants  are  creditors  from  day  annuity  begins  to  run. — Holders 
of  annuities  granted  by  insurance  companies  are  creditors  of  the 
company  from  the  day  when  the  annuity  begins  to  run.  The  lia- 
bility of  the  company  may  be  limited  by  its  constitution  or  the 
terms  of  the  annuity  deed  ;  and  whether  the  annuity  is  a  secured 
debt  or  not  depends  on  like  considerations.  They  can  of  course 
prove  in  the  liquidation  of  the  company  for  the  value  of  the  an- 
nuity (a)  which  is  to  be  computed. 

Fund  set  apart  for  immediate  claims. — Where  a  trust  fund  is  set 
apart  by  a  company  to  meet  immediate  claims  on  policies,  <fcc  ,  it 

(u)  Nicholson  v.  Nicholson,  9  W.  R.  G77. 

(x)  Last  v.  Jjondon  Assurance  Corporation,  10  App.  Cas.  438,  55  L.  J.  (.}.  \>. 
92,  63  L.  T.  634,  34  W.  R.  233. 

(y)  Browne's  Case,  16  S.  J.  781  (1874). 

(z)  Martin's  Claim,  14  Eq    148. 

(a)  Hunt's  Case,  1  H.  &  M   79,  7  L.  T.  Jf.  S.  069,  11  W.  R.  225. 
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covers  only  those  claims  and  demands  which  have  so  matured  that 
immediate  payment  can  be  demanded  and  an  action  at  law  brought, 
or  other  immediate  steps  taken  to  obtain  payment.  An  annuity 
which  had  matured,  but  on  which  no  installments  were  due  within 
the  time  limited  for  immediate  payments,  will  not  rank  on  such 
fund  (6). 

*Loan  by  office  on  security  of  land  and  policy,  value  of  policy  [*  400] 
can't  be  set  off  against  debt. — A  man  who  borrowed  from  an 
insurance  company  on  the  security  of  a  policy  granted  by  them 
and  of  a  charge  on  land,  on  the  liquidation  of  the  company  was 
held  liable  to  the  assignees  of  the  debt  and  securities  for  the  amount 
of  the  loan,  and  unable  to  set  off  the  value  of  the  policy,  or  to  claim 
indemnity  in  respect  of  subsequent  depreciation  of  the  policy,  the 
assignees  being  ready  to  return  all  the  securities  given  for  the  debt 
on  receiving  payment  thereof  (c). 

Value  of  policy  can't  be  set  off  against  loan  on  it  in  liquidation  of  com- 
pany.— Nor  if  a  man  borrows  on  his  policy  can  he  set  oif  the  value 
thereof  against  the  loan  in  the  liquidation  of  the  insurance  com- 
pany (d).  But  under  the  present  law  a  policy  has  an  ascertainable 
value  in  liquidation  (e). 

Value  of  policy  can't  be  set  off  on  bankruptcy  of  policy-holder  against 
loan  on  security  of  policy. — The  sum  at  which  a  policy  has  been  val- 
ued in  the  winding-up  of  an  insolvent  insurance  company  is  not 
a  debt  due  within  the  mutual  credit  clause  of  the  Bankruptcy  Act, 
1869,  s.  39  (unaltered  in  the  Act  of  1883,  vide  s.  38)  (/),  and  there- 
fore cannot  be  set  off  under  the  bankruptcy  of  a  policy-holder 
against  a  loan  made  to  him  on  the  policy. 

Limited  liability  to  policy-holders  does  not  affect  general  creditors. — A 
limit  placed  on  the  liability  to  policy-holders  by  the  deed  of  settle- 
ment, does  not  in  any  way  affect  the  rights  of  general  creditors, 
who  will  have  in  such  a  case  the  unlimited  liability  of  the  share- 
holders, and  not  be  restricted  to  the  capital  of  the  company,  if  the 
company  be  not  a  limited  liability  (#). 

Rights  of  annuitants  and  non-participating  policy-holders  depend  on 
their  contracts. — The  rights  of  annuitants  and  non-participating 
policy-holders  depend  on  the  presence  or  absence  of  limitation  or 
qualification  in  the  annuity  contracts  or  policies  accepted  by 
them  (h). 

*  Questions  arising  on  winding  up. — In  the  winding  up  of  [*  401] 
an  insurance  company,  the  important  questions  for  consid- 
eration are— 

(b)  Wyatfs  Case,  Reilly  (Alb.  Arb.)  42. 
(e)  Bourne's  Case,  Reilly  (Alb.  Arb.)  44. 

(d)  Parlbys  Case,  Reilly  (Alb.  Arb.)  48. 

(e)  Life  Assurance  Companies  Act,  1870. 

(/)  Ex  parte  Price,  Re  Lankester,  23  W.  R.  844,  33  L  T.  N.  S.  137. 

(g)  Re  Accidental  Death  Co  ,  7  Ch.  D.  568,  47  L.  J.  Ch.  396,  25  W.  R.  473. 

(h)  Re  Kent  Mutual  Company,  Hummel1  s  Case,  16  S.  J.  65,  68  (Alb.  Arb.). 
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(1)  The  number  of  matured  claims  or  contracts  on  which  a 
present  liability  exists. 

(2)  The  number  of  immature  claims  whereon  the  liability   is 
still  contingent. 

(3)  Whether  all  claims  are  payable  out  of  the  pame  funds. 

(4)  If  not,  whether  any  claims  are  secured  or  come  in  only  with 
claims  of  general  creditors. 

How  claims  valued. — Under  the  present  law  in  the  winding  up  of 
an  insurance  company — (1)  matured  claims  or  policies  are  valued 
at  the  amount,  including  accrued  bonus,  which  was  payable  on 
them  at  maturity ;  (2)  immature  claims  are  valued  in  accordance 
with  the  first  schedule  to  the  Life  Assurance  Companies  Act,  1870; 
(3)  annuity  contracts  are  valued  under  the  second  schedule  of  the 
same  Act. 

Redaction  of  contracts  in  lieu  of  winding  up. — By  the  Life  Assur- 
ance Companies  Act,  1870  (f),  the  Court,  in  the  case  of  a  company 
which  has  been  proved  to  be  insolvent,  may,  if  it  thinks  fit,  reduce 
the  amount  of  the  contracts  of  the  company  upon  such  terms  and 
subject  to  such  conditions  as  the  Court  thinks  just,  in  place  of  mak- 
ing a  winding  up  order  (&). 

(t)  33  &  34  Viet.  c.  61,  s.  22. 

(A;)  Re  Britow  Medical,  <fcc.,  Co.,  54  L.  T.  14. 
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^CHAPTER  XXII.  [*  402] 

NOVATION   AND   AMALGAMATION. 

Definition.—  By  novation  is  meant  a  tripartite  arrangement 
whereby  a  debtor  or  person  liable  presently  or  in  future,  or  on  a 
contingency  or  concurrence  of  contingencies,  is  released  from  such 
debt  or  liability  in  consideration  of  his  providing  another  person 
who  will  undertake  to  satisfy  such  debt  or  liability  (a).  Difference 
between  novation  and  suretyship.  —  The  creditor,  by  consenting  to 
such  arrangement,  consents  to  look  only  to  the  new  debtor  ;  and  it 
is  the  criterion  between  novation  and  suretyship  that  in  the  former 
the  creditor  has  no  right  of  recourse  to  his  original  debtor  (6),  hav- 
ing accepted  the  new  liability  in  complete  extinction  and  satisfac- 
tion of  the  old,  whereas  in  suretyship  the  liability  of  the  original  or 
principal  debtor  continues. 

Novation  to  be  proved.  —  The  law  will  not  presume  novation  (c). 
It  is  a  question  of  fact,  and  must  be  proved  accordingly  by  those 
who  aver  it  to  have  taken  place  (d).  In  the  absence  of  such  proof 
the  new  liability,  if  any,  will  be  taken  to  be  by  way  of  guarantee 
(e),  and  not  as  a  substitute  for  the  old. 

Proof  required.—  Although  very  slight  evidence  is  sufficient  in  the 
course  of  dealing  between  a  customer  and  a  firm,  subject  to 
change  by  the  retirement  of  old  partners  and  the  introduction  of 
new,  to  show  that  the  customer  continuing  his  dealings  ac- 
cepts the  new  firm  as  his  debtors  *in  lieu  of  the  older  firm  [*  403] 
(though  even  when  it  is  necessary  that  knowledge  of  the 
change  in  the  firm  should  be  brought  home  to  the  creditors),  far 
more  precise  and  cogent  proof  is  required  to  show  that  in  the  case 
of  two  limited  liability  companies,  formed  originally  under  separate 
deeds,  a  creditor  has  abandoned  a  written  definite  contract  with 
one  company  for  an  unwritten  engagement  by  a  new  company,  to 
be  arrived  at  through  the  medium  of  very  special  arrangements 
between  the  two  companies  (/). 

Novation  not  solely  applicable  to  insurance.  —  The  doctrine  of  nova- 
tion does  not  apply  solely  to  insurance,  but  owing  to  the  recent 

(a)  1  Pothier  (Evans'),  p.  381,  546.     Wilson  v.  Lloyd,  16  Eq.  60. 
Pothier  (Evans'),  p.  394,  s.  568. 
&  86  Viet  c.  41.  s.  7.     Bowring's  Case,  16  S.  J.  305. 
Coghlan's   Case,   Reilly  (Eur.  Arb.)  46,  17  S  J.  128.      BlundeWs  Case, 
Reilly  (Eur.  Arb.)  84,  17  S.  J.  594. 
(e]  Erskine's  Scottish  Law  425. 

(  f)  Re  Family  Endowment  Co.  per  Hatherly,  C  ,  5  Ch.  App.  118,  132-3,  39 
L.  J.  Ch.  306,  21  L.  T.  N.  S.  775,  18  W.  R.  266. 
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history  and  peculiar  character  of  insurance  business,  has  been 
chiefly  discussed  of  late  years  with  reference  to  insurance  com- 
panies, having  been  brought  into  prominence  by  the  result  of 
numerous  and  complicated  amalgamations  and  transfers  of  busi- 
ness between  insurance  companies  which  were  in  difficulties  at  the 
time  of  such  amalgamations  and  ultimately  became  insolvent. 

But  many  cases  have  arisen  out  of  arrangements  of  insurance  com- 
panies.— A  large  number  of  companies,  by  a  series  of  successive 
amalgamations  and  transfers,  were  ultimately  merged  in  the  Euro- 
pean and  Albert  Companies  respectively,  and  both  failed,  upon 
which  it  became  necessary  to  decide — (1)  the  competency  of  the 
various  companies  to  effect  the  said  amalgamations  and  transfers; 
(2)  whether  such  proceedings,  if  competent  to  the  company,  were 
binding  on  its  policy-holders  and  other  creditors;  (3)  whether,  if 
not  binding,  they  had  been  accepted  and  acted  upon  by  creditors. 

These  questions  are  dealt  with  in  the  following  pages  on  nova- 
tion and  amalgamation. 

Amalgamation. — By  amalgamation  or  transfer  is  meant 
[*  404]  those  *arrangements  between  insurance  companies  on  occa- 
sions when  one  takes  to  the  business  of  the  other  (g). 

Amalgamation  ultra  vires. — Purchase  by  one  insurance  company 
of  the  goodwill  and  the  whole  concern  of  another  will,  ordinarily 
speaking,  be  a  transaction  in  which  no  insurance  company  will  be 
justified  in  engaging,  because  it  certainly  cannot  be  said  to  be 
within  the  ordinary  scope  of  the  objects  of  any  company  to  pur- 
chase the  goodwill  of  another  (Ji).  Such  a  transaction  may,  how- 
ever, be  expressly  authorized  under  the  deed  of  settlement  or  other 
instrument  constituting  the  company,  but  the  purchase  must  be 
carried  out  according  to  the  provisions  thereof  (i). 

Capacity  to  amalgamate  must  be  expressly  shown. — Power  to  enter 
into  a  contract  of  amalgamation  is  most  clearly  no  part  of  the 
general  powers  which  the  law  would  imply  in  directors  of  an  in- 
surance company  (&).  The  power  to  insure  lives  and  the  power  to 
grant  annuities  on  lives  committed  to  the  directors  of  an  insurance 
company,  implying  as  it  does  skill  and  care  on  their  part  in  select- 
ing lives,  could  not  be  contended  to  authorize  the  taking  over  in 
mass  by  the  executive  of  one  insurance  company  of  all  the  insured 
lives  and  all  the  annuity  contracts  of  another  company  selected 
and  entered  into,  not  by  the  executive  of  the  first  company,  but  of 
the  other  (&).  In  order,  therefore,  to  maintain  a  contract  of  amal- 
gamation or  any  rights  of  indemnity  arising  therefrom,  the  power 
to  amalgamate  must  be  shown  ana  strictly  pursued,  and  general 
principles  of  law,  which  would  show  that,  in  the  ordinary  details 
of  business  in  obtaining  necessaries  and  entering  into  contracts  for 

(a)  Indemnity  Case,  Reilly  {Alb.  Arb.)  17. 

(A)  Ernest  v.  Nichols,  G  H.  L.  C.  401,  414.     Ro  Era  Insurance  Co.,  SO  L.  J. 
Ch.  137,  3  L.  T.  N.  N.  314,  0  Jur   N.  S.  1334,  9  W.  R.  07  (1861). 
(i)  Ernest  v.  Nichols,  C)  H.  L.  C.  401. 
(k)  Indemnity  Case.  Keilly  (Alb.  Arb.)  26. 
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them,  the  directors  would  have  power  to  bind  their  share- 
holders, whether  *their  shareholders  had  or  had  not  stipu-  [*  405] 
lated  for  particular  limits  of  liability  in  the  deed,  cannot 
be  appealed  to  in  order  to  support  an  amalgamation  or  an  under- 
taking to  indemnify  as  part  of  a  contract  of  amalgamation  (I). 

Amalgamation  ultra  vires  can  be  ratified. — But  an  amalgamation 
which  is  at  its  outset  ultra  vires  may  be  ratified  and  accepted  by 
the  shareholders  with  or  without  qualification ;  and  Lord  Cairns,  as 
arbitrator,  held  that  the  Albert  Society,  in  sanctioning  an  amalga- 
mation effected  by  its  direction  did  not  accept  certain  ultra  vires 
terms  in  the  amalgamation  deed  which  purported  to  impose  on 
them  an  unlimited  liability  in  respect  of  the  debts  of  the  amalga- 
mated companies  (ra). 

When  power  to  amalgamate  not  given  by  deed,  it  may  be  by  special 
resolution. — When  the  original  deeds  constituting  the  company  do 
not  give  the  power  to  amalgamate,  such  power  may  be  given  by 
general  resolution,  but  not  so  as  to  alter  the  fundamental  principle 
of  the  original  deed  as  to  the  individual  liability  of  shareholders 
(n).  Therefore  an  amalgamation  purporting  to  do  more  will  be 
void  (o),  though  an  amalgamation  not  altering  the  nature  of  such 
liability  will  be  good  (  p). 

So  no  amalgamation  could  be  intra  vires  which,  in  the  face  of  a 
clause  in  the  original  constitution  of  the  company,  requiring  that 
in  every  contract  there  shall  be  inserted  a  limitation  of  liability, 
purports  to  bring  upon  the  company  a  liability  not  so  limited  (<?). 
But  Lord  Romilly  held  that  where  amalgamation  was 
^authorized,  the  covenant  to  indemnify  made  thereon  was  [*  406] 
unlimited  (r). 

Policy-holder  accepting  amalgamation  can  only  claim  on  amalgama- 
ting company. — When  a  policy-holder  or  annuitant  of  one  insurance 
company  accepts  an  amalgamation  of  his  company  with  another 
company,  he  can  only  claim  on  such  other  company  as  if  he  had 
originally  obtained  policies  or  annuities  from  that  company  («). 

Claim  by  amalgamated  on  amalgamating  company  when  policy-holders 
will  not  look  to  amalgamating  company. — And  when  the  policy-holders 
and  annuitants  will  not  look  to  the  amalgamating  company,  the 
amalgamated  companies  can  under  the  deed  of  amalgamation  and 
indemnity  only  claim  on  the  assets  of  the  other  with  general  credi- 
tors, or,  in  other  words,  the  indemnity  will  be  limited. 

1}  Indemnity  Case,  Reilly  (Alb.  Arb.)  25. 
m)  Ibid,  28. 
n)  Ibid.,  29. 

o)  Albert  Co.  v.  Bank  of  London  Co.,  same  case. 
ip)  Albert  Co.  v.  Medical,  p  28,  same  case. 
(q)  Indemnity  Case  (No.  2),  Reilly  (Eur.  Arb.)  3.     Anglo- Australian  Co.  v. 
British  Provincial  Co.,  3  Giff.  521,  6  L.  T.  N.  S.  68,  517,   10  W.  R.  588.     Ex 
parte  Smith,  Re  Anglo  Life  Co  ,  8  W.  R.  170.     Ex  parte  Anglo- Australian  Co., 
Re  British  Provincial  Co.,  10  L.  T.  N.  S  326,  12  W.  R.  701. 
(r)  Re  British  Provident  Co.,  18  S.  J.  242  (Eur.  Arb.). 
(s]  Indemnity  Case,  Reilly  (Alb.  Arb.)  33,  16  S.  S.  141. 
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Costs  of  liquidation  of  amalgamated  company  through  default  of  mn<d- 
(/amntiny  comjHinij. — The  costs  of  liquidating  tke  amalgamated  com- 
panies in  consequence  of  the  default  of  the  amalgamating  companies 
will  be  treated  like  the  costs  of  a  surety  who  resists  the  creditor's 
claim  when  the  principal  debtor  fails  to  pay  it,  and  they  must  show 
very  strong  reasons  for  resisting  before  they  can  be  entitled  to  such 
costs  (t).  If  the  indemnity  includes  costs  when  ascertained  and 
proved  to  result  from  breach  of  the  covenant  to  indemnify,  they 
may  be  charged  on  the  company  promising  the  indemnity  (u). 

When  policy-holder  bound  by  transfer  of  liability  of  office. — Policy- 
holders  can  only  be  made  to  consent  to  a  transfer  of  tlie  liability  on 
their  policies — (1)  when  power  to  effect  such  transfer  is  expressly 
given  by  the  constitution  of  the  company  granting  the  policies,  and 
(2)  it' the  provision  regulating  the  mode  of  such  transfer  have  been 
strictly  complied  with.  But  to  avoid  risk  of  acquiescence  or  nova- 
tion, it  is  advisable  to  signify  dissent  or  protest  (a;);  and 
[*  407]  where  either  is  effectual,  by  formal  ^protest  (y)  to  pay  pre- 
miums and  do  other  acts  needful  to  keep  alive  the  claim 
with  reference  to  such  protest.  Unless  such  protest  be  absolute,  or 
declared  to  be  in  force  until  certain  acts  are  done,  or  information  is 
given  by  the  person  to  whom  it  is  addressed,  difficulties  may  still 
arise,  and  subsequent  acquiescence  be  alleged  with  some  show  of 
reason  (z). 

Novation.  Lord  Cairns'  mew. — Where  persons  having  claims  by 
way  of  policy  or  annuity,  deed,  endowments,  or  otherwise,  allow 
themselves  to  drift  into  dealings  and  enter  into  relations  with  the 
new  company,  and  to  pay  premiums,  &c.,  and  make  no  protest 
with  regard  to  the  footing  upon  which  they  are  paying  these  pre- 
miums, <fec.,  they,  lose  the  security  of  the  old  company  and  become 
creditors  of  the  new  (a). 

Amalgamation  without  policy-holders  losing  rights  against  transferor 
company. — Where  a  company  transfers  its  business  to  another  in 
consideration  of  a  covenant  by  the  transferee  company  to  in- 
demnify the  transferor  against  all  claims  on  policies,  annuities,  and 
other  contracts,  holders  of  annuity  contracts  with  the  transferor 
company,  who  were  also  shajeholders,  by  exchanging  those  shares 
for  an  equivalent  number  in  the  transferee  company,  do  not  pre- 
clude themselves  from  looking  to  the  transferor  company  for  the 
payment  of  the  annuity  (/>). 

By  assenting  to  the  exchange  they  do  no  more  than  agree  that 

(0  Ibid,  34. 

(it)  In.lfiiuiifi/  Case,  (No.  2),  Reilly  (Eur.  Arb.)  3. 

(x)    If'oW.x-  r'v/.sv,  Roilly  (All).  Arb.)  54,  15  S.  J.  693. 

>illy  (Alb.  Arb.)  54,  15  S.  J.  693,  for  a  very  clear  and  well- 
drawn  |>r<>- 

(z)  Domino* I  Case,  Reilly  (Alb.  Arb  )  144.  Griffith's  Case,  6  Ch.  App.  374, 
lo  |.  .1.  Ch.  464,  24  L.  T.  N.  S  4&8,  I'.i  W.  R.  495. 

(a)  Doming1 »  Cane,  IN-illy  (Alb.  Arb.)  at  148. 

(/,)  Frere'a'Ctue,  Reilly  (Alb.  Arb.)  211. 
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the  paid  and  unpaid  portion  of  the  transferee  company's  capital, 
including  their  own  portion  thereof,  shall  be  available  to  indemnify 
the  old  company  in  respect  of  the  old  debts.  They  do  not  merge 
or  extinguish  their  own  claims  against  the  old  company  (c). 

*  \Vliere  company  dissolved,  &c.,  liability  of  partners  continues,  [*  408] 
unless  specially  discharged. — If  a  person  takes  shares  in  an  in- 
surance company,  and  then  that  company  is  dissolved,  or  its  business 
transferred  to  or  amalgamated  with  that  of  another  such  company, 
unless  the  dissolution,  transfer,  or  amalgamation  involves  a  dis- 
charge to  the  creditors  of  the  dissolving,  <fec.,  company  which 
binds  them,  the  liability  of  the  partners  continues.  Unless  they 
accede  to  the  transfer,  however  conformable  it  may  be  to  the  con- 
stitution of  the  companies  engaged  in  it,  they  are  not  bound.  But 
if  they  accept  the  indemnity  of  the  new  company,  the  old  liability 
ceases  (d). 

Rights  of  creditors,  &c.,  of  transferor  company  preserved. — When  one 
company  transfers  to  another  its  business,  the  transferee  company 
promises  by  the  deed  of  transfer  indemnity  to  the  transferor 
against  all  claims  of  policy-holders  or  creditors  with  vested  or  con- 
tingent rights  against  the  transferor.  This  of  itself  does  not  in  any 
way  debar  such  creditors  from  suing  the  transferors.  If  the  trans- 
ferees continue  solvent,  the  transferor  can  have  recourse  to  them,  by 
claim  over.  Most  of  the  cases  on  this  point  have  arisen  where 
creditors  of  the  transferors  have  found  the  transferees  insolvent. 

Covenants  to  indemnify  not  unlimited. — Covenants  to  indemnify^ 
made  by  insurance  companies  with  each  other  on  amalgamation 
and  transfer  of  business,  are  not  unlimited  in  their  scope.  They 
do  no  more  than  affect  and  bind  the  paid  and  unpaid  capital  of 
the  indemnifying  company.  And  the  assent  of  a  shareholder  to  an 
indemnity  covenant  amounts  to  nothing  more  (e). 

Position  of  Shareholder. — An  insurance  company  agreed  to  amal-: 
gamate  with  a  second  company,  and  a  deed  in  two  parts  embody- 
ing the  terms  of  amalgamation  was  drawn  up  and  executed,  but 
subsequently  declared  void  for  a  variation  between  the 
terms  of  the  two  parts  (/).  A  shareholder  in  the  *first  [*  409] 
company  applied  for  shares  in  the  second,  and  received  a 
letter  of  allotment,  but  no  certificate  of  shares.  As  he  did  not  ac- 
cept the  allotment,  it  was  held  that  he  could  not  be  called  upon  to 
contribute  in  the  winding  up  of  the  second  company,  but  must  be 
treated  as  an  applicant  for  shares  which  never  had  been  alloted, 
the  insertion  of  his  name  on  the  register  being  neither  authorized 

(c)  Fleming's  Case,  6  Ch.  App.  393,  39  L.  J.  Ch.  250,  23  L.  T.  N.  S.  770,  19 
W.  R.  663. 

(d)  Lancy's  Case,  Reilly  (Eur.  Arb.)  18  per  Lord  Westbury.  ' 

(e)  Indemnity  Case,  Reilly  (Alb.  Arb.)  17.     Frere's  Case,  16  S.  J   509,  Reilly 
(Alb  Arb.)  211.     Fleming's  Claim,  6  Ch.  App.  393,  19  W.  R.  663,  23  L.  T.  N. 
S.  770,  89  L.  J.  Ch.  250. 

(/)    Wynne's  Case,  28  L.  T.  N.  S.  805,  21  W.  R.  895.  : 
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nor  ratified  by  him  (g).  Void  amalgamation. — The  amalgamation 
being  void,  there  was  no  consideration  for  taking  shares  in  the  sec-' 
ond  company,  since  that  company  could  not  give  him  shares  on 
which  he  was  to  be  credited  with  the  value  of  his  old  shares,  and 
as  a  fact  no  agreement  to  take  the  second  company's  shares  was 
proved  (A). 

No  amalgamation  of  life  offices  without  consent  of  High  Court. — Life 
insurance  companies  cannot  now  amalgamate  or  transfer  their 
business  without  the  assent  of  the  High  Court  of  Justice,  to  be  ob- 
tained by  petition  in  the  Chancery  Division  (i). 

It  may  be  stipulated  that  policy-holder  shall  accept  liability  of  transfer 
company. — It  is  quite  lawful  (&)  to  make  it  a  term  of  the  original 
contract  of  insurance  that  the  holder  thereof  shall  be  obliged  to 
accept  any  subsequently  substituted  liability  created  by  any  inira 
vires  transfer  or  amalgamation.  This  may  be  done  by  express  and 
apt  words  in  the  policy,  or  by  declaring  the  policy  to  incorporate 
and  be  subject  to  the  constitution  and  bye-laws  of  the  company 
(I),  but  will  in  no  case  be  implied  by  law  (m). 

If  the  amalgating  companies  are  treated  as  separate,  novation  does  not 

occur. — Where  the  terms  of  the  amalgamation  do  or  purport  to  keep 

the  two  companies  separate,  no  question  of  novation  can 

[*  410]  arise,  and  holders  of  contracts  with  the  ^absorbed  company 

continue  to  be  creditors  of  that  company  alone  (n). 

The  object  of  proving  novation  is  to  enable  the  old  debtor  to  re- 
sist any  recourse  to  him  for  payment  of  the  debt.  Amalgamation 
ultra  vires. — An  insurance  company  which  has  transferred  its  busi- 
ness ultra  vires,  or  to  a  company  which  had  not  the  power  to  take 
it  over,  or  which,  the  transfer  being  intra  vires  on  both  sides,  cannot 
by  its  constitution  or  the  terms  of  its  policies,  or  both,  compel  the 
contract-holders  to  look  to  the  new  company,  is  not  entitled  to  dis- 
solve, and  may  be  resusticated  for  purposes  of  winding  up  when 
its  contract  debts  fall  due,  unless  it  can  prove  that  the  contract- 
holders  had  full  knowledge  or  sufficient  notice  of  the  arrangement 
(o)  between  the  transferor  and  the  transferee  companies,  and  as- 
sented thereto  in  such  a  manner  as  to  agree  to  look  to  the  trans- 
feree company  only  for  satisfaction  (p)  of  the  policy  or  other  in- 
surance contract  when  its  amount  became  payable. 

(g)  Beck's  Case,  9  Ch.  App.  392,  43  L.  J.  Ch.  631,  29  L.  T.  N.  S.  307,  22  W. 
R.  348.  460. 
h)  Same  case. 

t)  83  &  34  Viet.  c.  61,  ss.  14,  15. 

k)  Pollock  on  Contracts  190.  Dowse's  Case,  3  Ch.  D.  884,  4C  L.  J.  Ch.  402, 
86  L.  T.  N.  S.  653,  and  Cocker's  Case,  3  Ch.  D.  1,  45  L.  J.  Ch.  822,  35  L.  T.  N. 
8.  290.  HorCs  Case,  1  Ch.  D.  307,  46  L.  J.  Ch.  321,  33  L.  T.  N.  S.  766. 

(/)  Brice  Ultra  Vires,  p.  724,  ccxxxix.,  discussed  in  Pollock  on  Contracts,  p. 
190. 

(m)  Jjancey's  Case,  Reilly  (Eur  Arb.)  18. 

(n)  Re  Anchor  Ins.  Co.,  Ex  parte  Badenoch,  5  Ch.  App.  632,  18  W.  R.  1183. 
(o)  Conquest's  Case,  1  Ch.  D.  334,  45  L.  J.  Ch.  336,  33  L.  T.  N.  S.  762. 
(»)  Ex  parte  Gibson,  Re  Smith,  Knight  &  Co.,  4  Ch.  App.  6G2,  per  Giffard, 
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Shareholders  of  transferor  company  seek  release  from  their  policy-hold- 
ers.— It  is  consequently  of  equal  importance  for  the  share-holders 
of  a  transferring  company  to  induce  the  policy-holders  to  release 
them  and  accept  the  transferee,  where  the  policy-holders  have  the 
option  of  refusal,  and  for  the  latter  in  such  a  case  to  avoid  novation 
and  seek  to  preserve  recourse  against  the  original  grantors  of  the 
policies.  Whether  novation  has  or  has  not  been  made,  being,  as 
already  said,  a  question  not  of  law  or  presumption,  but  of  fact,  in 
the  very  complicated  circumstances  attending  the  amalgamation 
already  alluded  to,  it  is  not  surprising  that  the  views  of  the  Court 
of  Chancery  and  Lords  Cairns,  Westbury,  and  Romilly,  sitting  as 
arbitrators  in  the  winding  up  of  the  Albert  and  European 
Companies,  are  not  wholly  consistent  (9).  ^Decisions  of  ar-  [*  411] 
bitrators  not  absolutely  binding. — The  views  of  the  learned  ar- 
bitrators, however,  though  entitled  to  the  greatest  regard  as  opin- 
ions of  very  learned  men,  are  not  binding  on  the  Courts. 

Payment  of  premiums  not  evidence  of  novation. — Payment  of  pre- 
miums necessary  lor  the  maintenance  of  the  policy  or  other  similar 
security  to  the  transferee  company  is  not  sufficient  to  constitute 
novation  (r).  The  act,  being  ambiguous,  is  not  sufficient  to  raise  a 
presumption  against  the  policy-holders,  who  in  cases  of  transfer 
can  only  pay  at  the  transferee's  office,  and  payment  may  be  made 
them  either  as  agents  for  the  grantors  of  the  contract  or  as  princi- 
pals. 

Payment  under  protest  will  prevent  novation. — Formal  protest  in 
writing,  declaring  that  future  premiums  would  be  paid  only  sub- 
ject to  and  on  the  foot  of  that  protest,  and  prevent  any  question  of 
lapse,  is  sufficient  to  negative  novation  (s). 

A  receipt  from  a  company  other  than  the  original  insurers  may 
be  explained  by  payment  either  as  accepting  the  new  company  as 
futurers,  or  as  agents  of  the  original  company  (£),  and,  being  am- 
biguous, will  not  prove  novation. 

Payment  in  ignorance  of  change. — If  the  holder  of  the  receipts  knew 
nothing  of  amalgamation,  he  cannot  be  held  to  have  assented  to 
it  O). 

Without  authority. — And  if  the  premium  be  paid  to  the  transferee 
company  by  the  bankers  of  the  contract-holder's  widow,  without 
the  executor's  authority,  there  is  no  novation  (x).  So  if  the  contract- 
holder  cannot  read,  and  does  not  otherwise  learn  of  the  amalgama- 
tion, he  will  not  be  held  to  have  accepted  the  liability  of  the  amal- 
gamating company  (?/). 

(q]  Lindley  on  Partnership  463. 

(r)  35  &  36  Viet.  c.  41,  s.  7.  And  see  Bartletfs  Case,  5  Ch.  App.  640 ;  Hold- 
itch's  Case,  14  Eq.  72,  26  L.  T.  N.  S.  415,  20  W.  R.  567. 

(s)  Wood's  Case,  Reilly  (Alb.  Arb.)  54,  per  Lord  Cairns.  Doming"1  s  Case, 
Reilly  (Alb.  Arb.)  144.  How's  Executors'  Case,  Reilly  (Alb.  Arb.)  245. 

(t)   Whitehaven  Bank  Case,  Reilly  (Alb.  Arb.)  62 

(a)  Power's  Case,  Reilly  (Alb.  Arb.)  232. 

(*)  Dupre's  Executors'  Case,  Reilly  (Alb.  Arb.)  236. 

(y]  Clegg's  Case,  Reilly  (Alb.  Arb.)  266. 

325 


*  413  THE   LAWS   OF   INSURANCE. 

[*  412]  Acceptance  of  bonus  ^-evidence  of  novation. — But  acceptance 
of  a  bonus  from  the  transferee  company  is  evidence  of  an 
intention  to  accept  its  liability  in  lieu  of  the  liability  of  the 
transferor  company  (a).  So  will  the  carrying  in  of  a  chum  against 
the  transferee  company,  whether  before  (6)  or  in  the  winding  up,  be 
evidence  of  novation  (c). 

Indorsement  of  policy  by  transferee  company. — Novation  also  takes 
pin  re  when  the  transferee  company  indorses  the  original  policy 
with  an  acceptance  of  liability  conditionally  upon  payment  of  pre- 
miums to  it  (d),  and  generally  when  a  policy-holder  has  sent  in  his 
policy  to  be  indorsed  by  the  transferees,  or  to  be  exchanged  for  one 
of  theirs  (e),  or  accepts  any  voucher  declaring  their  liability  (/), 
novation  is  clear. 

Verbal  protest  not  sufficient  to  prevent. — Verbal  protests  by  a  policy - 
hold*  r  to  an  agent  of  his  company  will  not  suffice  to  prevent  nova- 
tion in  face  of  other  facts  evidencing  it  (g).  But  complete  protec- 
tion if  desired  may  be  obtained  by  formal  written  protest  and  pay- 
ment of  premium  subject  thereto.  A  good  instance  of  such  protest 
is  Wood's  Case  (h). 

Ml  i  ere  policy-holder  is  shareholder  or  party  to  deed  of  transfer. — Where 
a  policy-holder  is  also  a  member  or  shareholder  in  the  company 
whose  business  is  transferred,  and  a  party  to  the  deed  of  transfer, 
novation  will  be  held  to  have  taken  place  as  to  his  policy  d}. 

Novation,  by  mortgagor  binds  'mortgagee. — Where  a  policy  is  mort- 
gaged, novation  by  the  mortgagor  will  bind  the  mortgagee 
[*  413]  (&).    So  also  in  the  *c.ise  of  a  settled  policy,  if  the  settlor 
accepts  the  liabilities  of  the  transferees,  the  trustees  cannot 
claim  against  the  transferors  (I). 

Receipt  of  annuity  not  sufficient. — The  holder  of  an  annuity  con- 
tract which  has  not  matured  is  in  just  the  same  position  as  a 
p  )licy-holder.  But  when  the  annuity  has  become  due,  receipt  of 
the  instalments  thereof  without  demur  from  a  company  other  than 

(a)  Ex  parte  Nunneley,  Re  Times  Life  and  Guarantee  Co  ,  39  L.  J.  Ch.  275, 
5  Ch.  App  381,  18  VV.  R.  559.  Spencer's  Case,  6  Ch.  App.  362,  40  L.  J.  Ch.  455, 
?4  L.  T.  N.  S.  455,  19  W.  R.  491. 

(6)  Even's  Claim,  16  Eq.  354.  Knox's  Case,  Reilly  (Alb.  Arb.)  132,  Allen's 
Case,  Reilly  (Alb.  Arb  )  127. 

(c)  Re  National  Provident  Life  Co.,  9  Eq.  306.     Re.  International  and  llcr- 
cules  Co ,  Ex  parte  Blood,  9  Eq.  3;  6,  39   L.  J.  Ch.   295,  22  L.  T.  N.  S.  4»>7,  18 
W.  R.  370. 

(d)  Re  European  Co.,  Miller's  Case,  8  Ch.  App.  391. 

(e)  Griffith's  Case,  6  Ch.  App.  374,  40  L.  J.  Ch.  404,  24,  L.  T.  N.  S.  458,  19 
W.  R.  -l'.i.->. 

(/)  Hawtrey's  Case,  Reilly  (Alb.  Arb.)  138, 16  S.  J.  713. 

(g)  7,'/V,/;;'.s-  r  v«g,  Reilly  (Alb.  Arb.)  104.  llmn-ir*  Case,  Reilly  (Alb.  Arb  ) 
117,  Hi  S.  .1.  r,:;i.  German  Life  Co.  Case,  Reilly  (Alb  Arb.)  189. 

(h)  Reilly  (Alb.  Arb.)  04. 

(i)  Kx  |,:'irt-  Stephens  9  Eq  694,22  L.  T  N.  S.  264,  18  W.  R.  725.  Fleming's 
Case,  6  Ch.  App.  :;'.):;.  :!'.»  L.  .1 .  Ch  250,  23  L.  T.  N.  S.  770,  19  W.  R.  663.  Har- 
man's  Case,  1  Ch.  D.  32«,  45  L.  J  Ch  336,  33  L.  T.  N.  S.  760. 

(k)   HV/-/«////*'.s  6Vw«,  Keilly  (Alb  Arb.)  101. 

(I)  Andrew's  Case,  Reilly  (Alb.  Arb.)  107. 

326 


NOVATION   AND   AMALGAMATION.  *  413 

the  grantors  will  not  amount  to  novation  (??i\  since  accepting 
from  B.  payment  of  a  debt  due  by  A.  is  no  evidence  that  the  re- 
cipient considers  B.  his  debtor  (n).  In  certain  cases,  however,  the 
annuitant  cannot  resist  novation.  Otherwise  where  deed  of  settlement 
provides  that  only  funds  of  company  liable.— Thus,  where  the  deed  of 
settlement  of  the  grantor  company  provides  that  its  funds  and 
property  only  shall  be  liable  for  claims  on  the  company,  and  they 
are  transferred,  his  claim  follows  them  into  new  hands  (o). 

Indorsement. — And  if  the  annuitant  accepts  an  indorsement  on 
his  contract  by  the  transferee  company,  this  would  seem  to  amount 
to  novation  (p): 

Effect  of  successive  amalgamations. — The  effect  of  successive  amal- 
gamations, if  agreed  to  by  the  creditor,  would  be  to  transfer  his 
claims  on  the  assets  of  the  original  company  to  the  assets  of  the 
last  amalgamating  company,  including  all  that  it  had  received 
from  the  different  companies  amalgamated.  Thus  if  an  annuity 
contract  was  entered  into  with  the  St.  George  Company,  which 
amalgamated  with  the  Metropolitan  Counties  in  1861,  which  in 
1862  amalgamated  with  the  Western,  which  in  1865  amalgamated 
with  the  Albert,  the  claim  of  the  annuitant  would  be  transferred 
from  the  St.  George  Company  to  the  assets  of  the  Albert  Company 
as  well  original,  as  those  derived  from  amalgamation  (<j). 

(m)  Re  National  Provident  Life,  9  Eq.  306.  PotVs  Case,  5  Ch.  App.  118,  18 
W.  R.  -266. 

(n)  Re  India  and  London  Life  Co.,  7  Ch.  App  651. 

(o)  Dowse' s  Case  (European),  3  Ch.  D.  a 84,  46  L.  J.  Ch.  402,  35  L.  T. 
N.  S.  653. 

(p)  Dale's  Case,  Reilly  (Alb.  Arb.)  11.     See  Pott's  Case,  supra. 

(q)  Dale's  Case,  supra. 
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[*414]  *CHAPTER  XXIIL 

FOREIGN    COMPANY. 

Domicile  of  company. — The  domicile  of  an  insurance  company 
may  be  of  great  importance  to  those  who  deal  with  it;  for  it  is  very 
common  for  companies  constituted  within  and  under  the  lawn  of 
one  jurisdiction  to  carry  on  business  in  another.  Thus  Scotch 
companies  dp  a  large  business  in  England,  and  English  companies 
appear  in  suits  before  the  Courts  of  the  United  States  and  of  every 
colony  in  the  empire,  and  the  colonial  companies  very  often  trade 
in  other  colonies.  And  usually,  as  a  check  on  their  agents,  such 
companies  refuse  to  allow  any  agents  other  than  directors  to  grant 
policies  (a).  And  also  they  have  much  if  not  most  of  their  assets 
in  some  other  jurisdiction. 

Foreign  insurance  companies  can  trade  here  freely. — An  insurance 
company  is  domiciled  where  its  chief  registered  office  is  (6). 

No  special  terms  are  in  this  country  laid  upon  foreign  insurance 
companies  which  are  not  also  laid  on  English  companies  (c).  Ex- 
isting foreign  companies  need  not  register  under  the  Companies 
Acts,  whether  established  before  or  alter  1862,  nor  must  they  be 
incorporated  according  to  the  laws  of  their  own  country  (d). 

Rights  of  foreign  companies. — Companies  formed  out 
[  *415]  side  the  United  Kingdom  may  *trade  irrespectively  of 
any  convention.  They  cannot  register  under  the  Com- 
panif  s  Acts,  1862,  without  dissolution  and  re-formation.  So  their 
coming  to  trade  in  England  will  not  alter  the  liability  of  the  mem- 
bers of  the  company  in  any  way  (e). 

By  virtue  of  special  conventions,  French,  German,  Belgian,  or 
Italian  insurance  companies,  legally  constituted  under  the  laws  of 
their  respective  countries,  may  freely  exercise  all  their  rights  under 
such  constitution  in  this  country,  including  the  right  of  appearing 
before  the  Courts  as  plaintiffs  or  defendants  (/),  so  far  as  such  con- 
stitution complies  with  the  laws  and  customs  of  this  country,  i.  e., 

(a)  Kelly  v.  London  and  Staffordshire,  1  Cab.  &  Ellis  47.  In  some  colonies 
the  Legislature  has  intervened,  and  forced  foreign  companies  to  name  an  agent 
and  lodge  funds  within  the  jurisdiction  :  South  Australia  Act,  No.  277  of  1878. 

(6)  Jones  v.  Scottish  Accident  Co.,  17  Q.  B.  D.  421 

(c)  Life  Assurance  Companies  Act,  1870  (33  &  34  Viet  c.  61). 

(d)  Bateman  v.  Service,  6  App.  Cas.  386,  50  L.  J.  P.  C.  41,  44  L.  T.  N.  S 
36. 

(e)  Bulkeley  v.  Schutz,  L.  R.  3  P.  C.  764,  769,  6  Moore,  P.  C.  N.  S.  481. 
*)  See  Conventions  in  Buckley  626. 
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that  they  are  found  to  comply  with  the  conditions  prescribed  by 
the  laws  of  this  country  (#). 

It  does  not  matter  whether  the  companies  were  formed  before  or 
after  the  making  of  the  conventions  (#).  But  almost  the  only 
change  effected  by  these  conventions,  as  will  be  seen  from  the  cases 
already  cited,  has  been  to  admit  English  companies  in  the  coun- 
tries named,  the  foreign  companies  having  already  been  admitted 
here. 

American  experience  of  foreign  companies. — American  reports  teem 
with  cases  of  insurance  trading  outside  the  State  in  whicli  the  com- 
,  panics  are  associated  for  trading  purposes.  But  such  cases,  while 
in  many  respects  they  will  illustrate  the  rules  of  English  law  on 
the  subject,  go  to  a  great  extent  on  special  statutes  empowering 
policy-holders  1o  sue  in  the  State  of  their  domicile  irrespective  of 
the  domicile  of  the  insurers  (/*). 

Foreign  contract  law  applicable. — The  law  which  applies  to  a  con- 
tract with  a  foreign  country  is  well  state'd  as  follows: — "When  a 
suit  is  brought  on  a  policy  in  a  State  other  than  that  where  the 
contract  is  made  or  to  be  performed,  the  lex  fori  governs 
*the  remedies  for  enforcing  the  contract,  but  not  its  con-  [*  416] 
struction  or  the  legal  rights  arising  under  it.  These  depend 
usually  on  the  laws  of  the  place  where  the  contract  is  to  be  per- 
formed, although,  where  there  is  anything  in  the  circumstances  to 
show  that  parties  had  specially  in  view  the  law  of  the  place  where 
the  contract  is  made,  this  law  will  govern  though  the  contract  is  to 
be  performed  elsewhere  "  (f). 

Provision  excluding  foreign  law. — Where  the  contract  is  foreign,  by 
the  test  given  above  it  will  be,  unless  otherwise  provided,  governed 
by  the  law  of  the  foreign  country  in  which  it  is  made.  But  this 
will  not  wholly  oust  the  jurisdiction  of  the  Courts  of  the  assured's 
domicile  (&),  and,  if  the  insurers  have  an  office  within  that  domi- 
cile for  the  receipt  of  premiums,  service  on  their  agent  will,  it 
seem,  be  permissible  (I). 

Where  an  assignment  was  made  abroad  of  an  English  life  policy, 
and  thQr  assignor  and  assignee  were  domiciled  abroad,  the  validity 
of  the  assignment  was  determined  by  the  law  of  the  place  where 
the  assignment  was  made  (m). 

Policy  of  foreign  company  doing  business  here. — When  a  policy  is 
granted  by  a  foreign  company  carrying  on  business  within  the 
realm,  the  contract  will  be  held  to  be  made  at  the  head  office  abroad 

(g)  Ibid.,  625,  627. 

(h)  Cromwell  v.  Royal  Canadian  Insurance  Co.,  49  Maryland  366.  Universal 
Life  Co.  v.  Backus.  51  Maryland  28.  Myer  v.  London,  Liverpool,  and  Globe, 
40  Maryland  595. 

(i)  Ruse  v.  Mutuul  Benefit  Co.,  23  N  Y.  516. 

Ik)  Parken  v.  Royal  Exchange,  8  C.  S.  C.  (2nd  series)  365. 

(I)  M'Cullough  v.  Yorkshire  'insurance  Co.,  1  Crawford  &  Dix  (Ir.  Circ.  Rep.) 
264  (1838). 

(TO)  Lee  v.  Abdy,  17  Q.  B.  D.  309,  34  W.  R.  653;  see  also  Mutual  Life  Co.  v. 
Allen,  52  Am.  Rep.  247,  138  Mass.  24. 
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of  biich  company  if  the  consent  to  issue  it  must  be  and  is  there 
given  00,  and  it  may  be  sued  on  there.  Consequently,  where  a 
person  with  English  domicile  takes  out  a  policy  from  such  a  com- 

pany, it  would  seem  that  payment  of  the  amount  thereof 
[*  417]  under  judgment  in  *the  domestic  forum  of  the  company  to 

the  administrator  within  such  forum  of  the  assured,  would 
be  a  bar  to  any  suit  for  the  recovery  of  the  amount  of  the  policy  in 
the  domicile  of  the  insured  (o). 

Foreign  contract  place  of  payment.  —  Where  the  policy  is  foreign 
and  no  provisions  are  made  therein  as  to  the  place  of  payment, 
&c.,  demand  must  be  made  at  the  head  office  abroad  before  the 
company  can  be  considered  in  default  (p),  since  the  locus  contractus 
is  locus  solutions  unless  expressly  otherwise  provided  (q).  But  in 
case  of  insolvency,  the  creditor  on  a  policy  would  be  entitled  to 
rank  in  his  own  forum  against  any  funds  deposited  within  its  juris- 
diction (r),  and  generally  having  got  judgment  on  his  policy  here 
or  abroad,  in  accordance  'with  the  law  governing  it,  would  be  en- 
titled to  rank  as  a  secured  or  unsecured  creditor  (according  to  the 
terms  of  his  policy)  on  the  assets  of  the  company  here  (s). 

Condition  making  it  English.  —  If  the  assured  wants  a  contract  with 
a  foreign  company  to  be  governed  by  the  law  of  his  own  country, 
he  should  have  a  provision  to  that  effect  inserted  in  the  policy, 
which  will  be  effectual  to  oust  the  lex  loci  contractus  (t).  If  he 
thinks  the  foreign  law  more  favourable  to  him,  he  can  contract  ac- 
cordingly. 

In  dealing  with  foreign  companies,  it  is  necessary,  in  order  to 
avoid  such  an  inconvenience,  to  see  that  the  policy  contains  a  pro- 
vision that  payment  on  it  shall  be  made  in  the  domicile  of  the 
assured,  since  in  a  foreign  contract  the  locus  solutionis  id  foreign  too 

unless  otherwise  stipulated  (it). 
[*  418]      *  Provision  for  policies  in  different  jurisdictions.  —  Perhaps 

the  best  example  of  the  mode  in  which  the  insurance 
companies  can  make  provision  for  policies  in  different  jurisdic- 
tions is  to  be  found  in  the  special  Act  of  the  Scottish  Widows' 
Fund,  a  company  domiciled  in  Scotland,  wherein  it  is  provided 
that  every  policy  effected  with  a  company  having  its  head  office 
in  Londoner  Dublin  respectively,  even  though  it  should  appear 

(n)  Equitable  Life  Co.  of  the  U.  S  v.  Perrault,  26  Lr.  Can.  Jur.  382.  P.irh;  n 
v.  Roj/<il  J-:.rr/,,tnfje  (1840),  8  C.  S.  C.  (2nd  series)  at  372.  Redpath  v.  Sun  Mu- 
tual Co.,  14  Lr.  Can.  Jur.  90.  Von  Savigny,  Conflict  of  Laws,  tr.  by  Gut  lnie 
(2ml  'wl  ).  ]•'><;.  21-  "•.  'J6">.  and  notes. 

(o)  Equitable  Life  Co.  of  the  U.  S.  v.  Perrault,  26  Lr.  Can.  Jur.  382  (1882),  a 
very  full  case. 

U.i.l.  \ 

r.n-ken  v.  Royal  Exchange,  8  C.  S.  C.  (2nd  series)  365-375. 

(r)  Or,-  I-;,,-!  n>i  v.  Orr  Kwiiig,  21  Sc.  L.  R.  423,  11  C.  S.  C.  (4th  series)  600. 
Equitable  Life  Co.,  v.  Perrault,  ubi  supra. 

(*)  Thin-hum  v.   Steward,  L.  R.  3  P.  C.  478,  40  L.  J.  P.  C.  5,  19  W.  R.  678. 

(t)  H'.bi'iiwii  v.  Bland,  2  Burr.  1077. 

(M)  Parken  v.  Royal  Exchange,  8  C.  S.  C.  (2nd  series)  365-375,  per  Lord 
Cockburn. 
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on  the  face  of  the  policy  that  it  was  not  in  fact  effected  in  England 
or  Ireland  (x).  S.  56  of  the  same  Act  contains  a  further  provision 
to  the  same  end,  that  assignments  and  discharge  of  policies  of  the 
sockty  executed  outside  the  United  Kingdom  shall  be  valid  and 
effectual  if  made  and  executed  according  to  the  usual  mode  of 
making  and  executing  such  ducuments  in  the  United  Kingdom, 
or  in  the  place  where  the  same  shall  have  been  made  and 
executed. 

Law  as  to  deposit  inefficacious. — The  statutory  requirement  that 
every  life  insurance  company  should  deposit  £20,000  with  the 
Accountant- General  applies  equally  to  all  companies,  British  or 
foreign;  hut  as  there  is  no  provision  insisting  that  companies  not 
domiciled  within  the  jurisdiction  should  keep  the  fund  deposited  after 
they  have  satisfied  the  test  by  the  Act  provided,  the  assured  has 
no  guarantee  that  a  fund  will  remain  in  this  country  to  satisfy  his 
claims  (y).  In  the  case  of  large  foreign  companies  it  seems  to  be 
the  practice  to  lodge  assets  with  trustees  within  this  country  to 
answer  claims  there  arising.  This  procedure  provides  funds  upon 
which  judgment  may  be  executed  within  the  domicile  of  the  as- 
sured, or  on  which  he  may  rank  as  a  creditor,  but  does  not  obviate 
the  necessity  of  the  provisions  already  mentioned  as  to  the  law 
which  is  to  govern  the  construction  of  the  contract  (z).  It 
may,  however,  be  observed  that  iasurance  *law  varies  [*  419] 
little  throughout  those  countries  where  insurance  is 
practiced. 

Scotch  Law. — In  Scotland  jurisdiction  on  a  foreign  policy  can  be 
with  certainty  created  if  doubt  arises  by  arrestment  of  funds  of 
the  foreign  insurer  within  the  jurisdiction  (z}.  An  English  com- 
pany dealing  in  Scotland  by  an  agent  not  allowed  to  do  more  than 
give  interim  receipts  must,  it  seems,  be  sued  in  England  (a).  So 
also  when  the  company  was  English,  and  a  conditional  policy  was 
granted  in  Australia  (6) ;  and  in  a  recent  case  suit  was  brought  in 
England  on  a  policy  granted  by  an  English  company  on  property 
in  Minnesota  (c). 

Test  when  contract  by  agent  is  fortign. — If  the  insurer's  agents  in 
the  country  of  the  sssured  have  power  to  effect  a  complete  contract 
there  without  reference  for  consent  to  the  foreign  head  office,  the 
contract  will  not  be  foreign  (d),and  will  be  valid  where  made,  even 
though  forbidden  by  a  monopoly  within  the  domestic  forum  (e~)  of 
the  insurers. 

(x)  The  Scottish  Widows'  Fund  Act,  1882  (45  and  46  Viet.  c.  Ixxv.),  s.  55. 

(y)  33  &  34  Viet.  c.  61,  s.  3. 

(z)  P.  417,  supra;  and  see  Ex  parte  Dever,  18  Q.  B    D.  660. 

(9)  Parken  v.  Royal  Exchange,  8  C.  S.  C.  (2nd  series)  365. 

(a)  Mackiev.  European  Co.,  21  L.  T.  N.  S    102.  17  W.  R.  987. 

(b)  Rossiter  v.  Trafalgar  Life,  27  Beav.  377. 

(c)  Kelly  v.  London  and  Staffordshire  Co  ,  1  Cababe  &  Ellis  47. 

(d)  Albion  Insurance  v.    Mills,  3  Wilson  &  Shaw    (Sc.)  218,  233  1  D.  &  Cl. 
(H.  L.)242. 

(e)  Same   case,    followed   in    St.   Patrick    Co.  v.   Brebner,  8  C.  S.  C.  (1st  se- 
ries) 51. 
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Proceedings  where  contract  and  company  foreign. — Where  the  com- 
pany and  the  contract  are  both  foreign,  judgment  may  be  obtained 
in  the  locus  contractus,  and  then  proceeded  on  in  the  English  courts 
(/),  and  a  winding  up  order  may  be  obtained  against  a  regis- 
tered company  even  though  the  persons,  property,  management, 
and  directorship  be  abroad,  provided  that  it  is  a  company  which, 
at  the  outset  contemplates  some  description  of  business  in  this 
country,  even  although  in  substance  all  its  operations  may  be 

abroad  (#). 

[*  420]  *It  has  been  laid  down  by  the  Irish  Courts  that  a  com- 
pany which  holds  an  office  in  a  foreign  country  for  the 
receipt  of  premiums,  where  the  entire  contract  is  made  and  where 
the  office  is  still  open  for  future  contracts,  does  by  such  contract 
enter  into  an  engagement  that  for  all  purposes  of  suit  their  office 
shall  be  deemed  their  dwelling-house  (h).  Formal  completion  of 
the  contract  at  the  head  office  will  not  make  any  difference,  as  the 
holding  open  office  is  an  undertaking  that  the  office  is  to  be 
deemed  their  residence,  not  only  for  receipt  of  premiums,  but  also 
for  enforcing  the  contract  (i).  But  as  before  mentioned  an  action 
has  been  brought  in  England  on  a  policy  granted  by  an  English 
company  (through  a  broker)  in  Minnesota  (&),  and  in  New  York 
State  on  a  policy  there  granted  on  property  in  Canada  (I). 

Service  of  writ  on  corapani/.-^Substituted  service  has  been  allowed 
on  an  agent  in  Dublin  of  an  English  company  who  had  received 
some  of  the  premiums  for  them,  the  company  refusing  to  appear 
in  Ireland  and  requiring  suit  in  England  (m).  But  under  the  new 
Rules  (n)  a  policy  effected  in  England  with  a  Scotch  or  Irish  com- 
pany cannot  be  sued  on  here  unless  the  contract  is  made  at  the 
company's  office  here ;  for  there  is  no  power  to  allow  service  of  a  writ 
out  of  the  jurisdiction  in  actions  for  breach  of  contract  under  Ord. 
xi.  r.  1  (e),  where  the  defendant  is  domiciled  in  Scotland  or 
Ireland  (o). 

(/)  Which  can  now  be  done  under  R  S.  C.  1883,  Ord.  iii.  r.  6,  and  Ord.  xiv. 
Grant  v.  Boston,  53  L.  J.  Q  B.  68,  49  L.  T.  N.  S.  645,  32  W.  R.  239. 

(g)  Bulkeley  v.  Schutz,  L.  R  3  P.  C.  764.  Bateman  v.  Service,  6  App.  Cas. 
38C,  50  L  J.  P.  C  41,44  L  T.  N  S  436.  Princess  of  Reussv.  Bos,  L.  R.  5  H. 
L.  176,  40,  L.  J.  Ch.655,  24  L.  T.  N.  S.  641,  reported  also  as  Re  General  Land 
Credit  Co.,  6  Ch.  App.  363,  22  L.  T.  N.  S.  454,  18  W.  R  505. 

(h)  Moloney  (Exor.)  v.  Tulloch,  I  Jones  (Ir.  Ex.)  114  (1835).  Kelly  v.  Lon- 
don and  Staffordshire,  1  Cababe  &  Ellis  47. 

(i)  Same  case.     And  see  Welsh  v.  Reynolds,  3  Ir.  Law  Rec.  N.  S.  105. 

(k)  Kelly  v.  London  and  Staffordshire  Fire,  1  Cabab6  &  Ellis  47.  Lycoming 
Co  v.  Ward,  90  III  545. 

(I)  Equitable  L\fe  Co.  v.  Perrault,  26  Lr.  Can.  Jur.  382. 

(m)  M'Cullagh  v.  Yorkshire  Insurance  Co.  (1838).  1  Crawford  &  Dix  (Ir. 
Circ.  Rep )  264.  Kelly  v.  London  and  Staffordshire  Fire,  1  Cababe  & 
Ellis  74. 

(n)  R.  S.  C.  1883,  Ord.  xi.  r.  1  (e). 

(o)  tenders  v.  Anderson,  12  Q.  B.  D.  50,  53,  L.  J.  Q.  B.  104,  49  L.  T.  N.  S. 
637,  32  W.  R.  230.  Jones  v.  Scottish  Equitable,  17  Q.  B.  D.  421. 
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*When  a  company  with  head  office  in  England  was  sued  [*  421] 
in  Ireland  and  served  in  England  in  accordance  with  the 
Irish  practice,  and  failed  to  appear,  the  validity  of  a  judgment  by 
default  in  Ireland  was  held  not  to  be  affected  by  proof  in  English 
courts  that  the  service  was  invalid  (p).  The  Court  will  allow  pro- 
ceedings on  the  foreign  judgment  under  Ord.  xiv.  of  the  Rules  of 
the  Supreme  Court,  1883  (q). 

Judgments  obtained  by  or  against  insurance  companies  in  one 
part  of  the  United  Kingdom  are  enforceable  in  any  other  part  of 
the  kingdom  in  conformity  with  the  provisions  of  the  Judgment 
Extensions  Act,  1880  (r). 

(p)  Sheeley  v.  Professional  Life,  27  L.  J.  C.  P.  233  (Ex.  Ch   1857). 
(q)  See  R.  S.  C  1883,  Ord.  iii.  r.  6.     Grant  v.  Boston,  53  L.  J.  Q.  B.  68,  4& 
L.  T.  N.  S.  645,  32  W.  R.  239. 
(r)  31  &  32  Viet.  c.  54. 
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[*  422]  *CHAPTER  XXIV. 

AGENTS. 

Agents  necessary  to  all  companies. — All  insurance  partnerships  or 
corporations  must,  by  their  very  nature,  act  through  agents  (a). 
But  the  powers  of  those  agents  vary  considerably  (*).  The  acts  of 
the  managers  or  directors  or  governing  body  of  an  insurance  cor- 
poration are  binding  on  the  corporation,  unless  they  exceed  the 
powers  of  the  corporation  as  declared  by  the  instrument  constitu- 
ting it,  or  the  particular  powers  by  such  instruments  accorded  to 
the  managing  body. 

But  such  companies  have  also  many  subordinate  agents,  whose 
powers  are  variously  limited,  and  who,  while  they  cannot  any  more 
than  the  managing  body  bind  the  corporation  by  an  infringement 
of  the  articles  of  its  constitution,  are  still  further  disqualified  from 
many  acts  by  the  special  character  of  the  authority  given  to  them 
by  the  managing  body  (b)  (2). 

Powers  of  directors,  &c.,  presumed  to  be  known. — Persons  dealing 
with  insurance  companies  will  be  deemed  to  have  notice  of  the 
powers  of  their  managers,  whatever  the  mode  in  which  the  com- 
pany is  constituted,  so  far  as  the  constitution  of  the  company  de- 
tines  and  limits  the  same.  But  merely  directory  provisions  therein, 
which  are  only  for  the  guidance  of  the  directors,  do  not  concern, 
and  will  not  affect,  persons  dealing  with  the  company  (c). 

Authority  of  general  agent. — And  it  seems  to  be  good  law 
[*  423]  that  k'the  powers  of  a  ^general  agent  are  pramd  facie  co-ex- 
tensive with  the  business  entrusted  to  his  care,  and  will  not 
be  narrowed  by  limitations  not  communicated  to  the  person  with 
whom  he  deals"  (d),  except  on  some  such  ground  as  the  notice 

(a]  Montreal  Assurance  v.  M'GWivanj,  13  Moore  P.   C.  87,  8  W.  R.  1<:5. 
Brice  Ultra  Vires  (2nd  <•<!  )  42. 

(b)  Royal  British  Bank  v.  Turquand,  6  E.  &  B.  327,  25  L.  J.  Q.  B.  317  (Ex. 
Ch  ) 

(0  A(jar  v.  Athcnceum  (1858),  3  C.  B.  N.  S.  725,  27  L.  J.  C.  P.  95,  0  W.  R. 
277  fiince  of  MW™  Co  v.  Same,  ::i  L.  T.  0.  S.  1  •!'.». 

(d)  Jn.«nr<ni'-<:  Co  v.  MV/A:«wow,%13  Wall  (U.  S.)  2'22.  Gale  v.  Letm,9Q.  B. 
730,  10  L.  J.  Q.  B.  119  Shannon  v.  Gore  District  Mutual,  2  U.  C.  (App  )  396. 
lIustiiHjs  Mutual  Co.  v.  Mifiin.'on,  2  Canada  891 . 

1  A  local  agent,  with  authority  In  receive  premiums  :m<l   issue  policies,  has  DO 
authority,  as  such,  to  waive  condition  of  policy  requiring  assent  of  company  to 
circumstances  affecting  the  ri-k.     A'i/fe  v.  Commercial  I  'ni<>n  Assurance  C'o.,  144 
Mass  43. 

2  An  agent,  receiving  from  assured  application  for  clump'  in  policy,  and  un- 
dertaking to  procure  such  change,  is  to  be  treated  as  agt.  of  assured  and  uot  of 
company.     Dulnth  Bank  v.  Knoxville  F.  Ins.  Co.,  85  Term.  70. 
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which  persons  dealing  with  a  company  mu.-t  be  taken  to  have  of 
such  powers,  where  they  are  conferred  by  statute  or  other  instru- 
ment constituting  the  company. 

General  agent  not  authorized  to  promise  policy. — General  agency 
does  not  give  an  authority  to  insure  or  impose  any  duty  to  do  so 
(<?)•  It  is  not  within  the  ordinary  duty  of  an  insurance  agent  to 
undertake  to  grant  a  policy,  and  such  an  undertaking  will  not  bind 
the  company  unless  the  agent  was  specially  authorized  (/). 

Representations  of  agent  bind  company.  Answers  by  agent  for  as- 
syred. — The  representations  of  an  agent  having  authority  to  solicit 
insurances  and  receive  proposals  bind  the  company  (g} ;  and  where 
an  agent  of  the  insurer  writes  the  answers  of  the  assured  for  him, 
the  assured  is  presumed  to  have  read  such  answers  before  signing 
them  (A)  (8). 

Del  credere. — Del  credere  agents,  who  are  commissioned  to  insure, 
may  insure  as  owners,  and,  if  sued  for  premiums  in  case  of  a  loss, 
can  set  off  the  amount  of  the  policy  (i).  But  if  they  describe  them- 
selves in  the  policies  as  agents,  though  they  may  be  liable  for  the 
premiums,  they  have  nothing  to  do  with  the  policies  (&). 

If  the  general  agent  of  a  company  makes  an  unwise  contract  for 
them,  or  is  satisfied  with  answers  in  proposals  which  ought 
not  to  have  been  deemed  satisfactory,  *in  these  and  many  [*  424] 
more  supposable  cases  (collusion  on  the  part  of  the  person 
seeking  insurance  being  out  of  the  que-tion)  the  company  will  be 
clearly  bound,  because  in  all  the  supposed  cases  the  agent  would 
be  acting  within  the  scope  of  the  authority  which  the  company  held 
him  out  as  possessing  (I). 

General  agent  may  extend  time  for  paying  premiums. — If  a  general 
agent  gives  grace  for  the  payment  of  overdue  premiums,  the  com- 
pany will,  it  seems,  be  bound,  and,  if  not  bound,  if  the  directors  re- 
receive  the  agents  accounts  With  the  entry  of  acceptance  of  overdue 
premiums  without  objection,  they  will  ratify  his  act  (m). 

General  agent  cannot  extend  time  for  paying  premiums  where  condi- 

(e)  French  v.  Backhouse,  5  Burr.  2728. 

(/)  Linford  v.  Provincial  Horse  and  Cattle  Co.,  34  Beav.  291,  10  Jur.  N.  S. 
1066,  11  L.  T.  N.  S.  330. 

(g)  Splints  v.  Lefevre,  11  L.  T.  N.  S.I  14. 

(h)  New  York  Life  v.  Fletcher,  10  Davis  (Sup.  Ct.  U.  S.)  519. 

(i)  Wienholt  v.  Roberts,  2  Camp  N.  P.  58<i  (1811).  Koster  v.  Eason,  2  E.  & 
S.  112 

(k)  Baker  v.  Linghorn,  4  Camp.  396. 

(I)  Montreal  Assurance  Co.  v.  M'GiUivray,  13  Moore  P.  C.  87-124,  8  W.  R. 
165. 

(m)  Moffat  v.  Reliance  Mutual  Life,  45  U.  C.  (Q.  B  )  561.  Neill  v.  Union 
Mutual  Life,  45  U.  C.  (Q.  B.)  593 

3  Company  held  liable,  in  following  cases,  where  agent  filled  up  answers  in  ap- 
plication :  Sullivan  v.  Phenix  Ins,  Co.,  34  Kansas  170.  Mullinv.  Vermont 
Mid.  Ins.  Co.,  58  Vt.  113.  Egcjleston  v.  Council  Bluffs  Ins.  Co.,  65  Iowa  308. 
Breckenridge  v.  American  Central  Ins.  Co.,  87  Mo.  62.  Susquehanna  Mut.  F. 
Ins.  Co.  v.  Cusick,  109  Pa.  St.  157.  Phenix  Ins.  Co  ,  v.  Allen,  109  Ind.  273. 
Stone  v.  Hawkeye  Ins.  Co.,  68  Iowa  737.  Donnelly  v.  Cedar  Rapids  Ins.  Co., 
70  Iowa  693. 
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tion  to  contrary. — But  even  a  general  agent  cannot  extend  time  for 
payment  of  premiums  in  the  face  of  a  condition  in  the  policy  that 
no  waiver  of  any  condition  shall  be  valid  unless  made  at  the  head 
office  and  signed  by  an  officer  of  the  company  (ri). 

General  agent  of  foreign  company  fully  represents  company  as  to  re- 
ceiving premiums. — If  the  company  is  a  foreign  company,  its  general 
agents  must,  for  the  purpose  of  receiving  premiums,  be  regarded  in 
the  same  light  as  the  company  itself,  and  knowledge  and  informa- 
tion brought  home  to  such  agents  ib  the  same  as  if  made  or  brought 
home  to  the  company  itself  (o). 

Agreement  by  director  to  pay  commission  to  agent  after  agency  ceased. — 
It  is  not  within  the  power  of  directors  of  an  insurance  company  to 
agree  with  an  agent  (1)  for  continuance  of  payment  to  him  after  re- 
tirement from  the  agency  of  a  commission  on  premiums  on  policies 
effected  through  him  and  in  force  a,t  his  retirement,  if  there  is  no 
stipulation  that  he  shall  continue  in  the  agency  for  a  stipulated 
time,  nor  that  the  commission  shall  cease  if  the  premiums 
[*  425]  cease  to  be  paid,  or  (2)  for  allowance  of  ^commission  on  pre- 
miums to  his  wife  and  children  after  his  death  in  the 
agency  (p). 

Director  appointed  to  select  agents  at  a  commission. — An  agreement 
appointing  a  director  of  a  life  assurance  company  to  select  agents 
and  medical  referees  for  the  company,  the  director  to  be  paid  a 
commission  on  policies  effected,  is  not  a  contract  of  service  within 
the  exceptions  to  s.  29  of  the  Joint-Stock  Companies  Act  (7  &  8 
Viet.  c.  110),  which  enacts  that  all  contracts  between  directors  and 
companies  in  which  the  director  is  interested  are  void.  Corlse- 
quently  such  agreement  is  void,  and  such  director  can  recover 
nothing  on  it  (</). 

By  the  Joint-Stock  Companies  Act,  1862,  s.  57,  a  director  vacates 
his  office  if  he  is  concerned  in  or  participates  in  the  profits  of  any 
contract  with  the  company. 

Contract  by  director  in  fraud  of  company  void  against  purchaser  for 
value. — If  a  director  makes  a  contract  in  fraud  of  the  company  with 
a  person  cognizant  of  the  fraud,  such  a  contract  is  void  even  in  the 
hands  of  an  assign  for  value  who  is  totally  innocent  of  the  fraud  (r). 

Larger  powers  of  agents  in  America  than  England. — The  larger 
powers  given  to  insurance  agents  in  the  United  States,  where  in 
many  cases  they  represent  their  companies  for  all  the  purposes  of 
an  insurance  business,  and  can  therefore  bind  them  to  an  almost 

(n)  Marvin  v.  Universal  Life,  39  Am.  Rep.  657,  85  N.  Y.  278. 

(o)  Wilson  v.  Genesee  Mutual,  16  Bar!?.  (N.  Y.)  611.  Campbell  v.  National 
Insurance  Co.,  24  U.  C.  (C.  P.)  133,  144.  Moffat  v.  Reliance  Mutual  Life,  45 
U.  C.  (Q  B.)  561. 

(p)  Lewine's  Case,  Reilly  (Alb.  Arb.)  174,  15  S.  J.  828.  M-Clure's  Claim,  5 
Ch.  App.  737,  39  L.  J.  Ch.  685,  23  L.  T.  N.  S.  685,  18  W.  R.  1122. 

(q)  Poole  v.  National  Provincial  Life,  27  L.  J.  Ex.  219. 

(r)  Athenceum  Life  Assurance  v.  Pooley,  3  De  G.  &  J.  294,  28  L.  J.  Ch.  110, 
1  Giff.  102,  5  Jur.  N.  S.  129. 
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unlimited  extent  within  the  scope  of  such  business,  render  the 
American  cases  generally  unsafe  guides  in  this  country,  where 
powers  of  a  much  more  limited  character  are  given  to  the  local 
agents  of  insurance  companies  (s). 

Ostensible  authority  not  qualified  by  private  instructions. — Where  an 
agent  is  clothed  with  ostensible  authority,  no  private  instructions 
can  prevent  his  acts  within  the  scope  of  that  authority  from  bind- 
ing his  principal;    where  his  authority  depends,  and   is 
known  by  those  ^dealing  with  him  to  depend,  on  written  [*  426] 
mandate,  it  may  be  necessary  to  produce  or  account  for  the 
non-production  of  that  writing  in  order  to  prove  what  was  the 
scope  of  the  agent's  authority  (t). 

Extent  of  authority  of  agent  without  special  instructions. — An  agent 
who  answered  an  advertisement  for  agents  to  represent  an  insur- 
ance society,  and  received  a  reply  that  the  directors  had  appointed 
him  agent,  but  got  no  special  instructions  as  to  the  nature  of  his 
duties  or  the  extent  of  his  authority,  and  no  directions  as  to  re- 
ceiving or  refusing  notices  of  withdrawal,  or  as  to  transmitting  in- 
formation thereof  to  head-quarters,  was  held  by  Vice-Chancellor 
Wood  a  sufficient  agent  for  the  purpose  of  receiving  such  notice,  so 
that  notice  to  him  would  be  notice  to  the  company,  and  the  person 
who  had  given  such  notice  was  held  entitled  to  be  struck  off  the 
list  of  shareholders  (u). 

Where  an  authorized  agent  to  whom  notice  is  given,  is  also 
solicitor  to  the  party  giving  it,  and  receives  the  notice  as  such 
solicitor  for  the  purpose  of  transmitting  it  as  agent,  the  notice  is 
effectual  in  both  capacities,  and  the  company  are  bound  though 
the  notice  be  not  in  fact  sent  to  them  by  their  agent  (v).. 

A  mere  casual  notice  will  not  suffice;  it  must  be  notice  to  the 
agent  as  agent  (x)  in  the  course  of  business  (y}. 

Mistaken  instructions.  Company  bound  — An  agent  may  bind  his 
company  by  acting  on  instructions  erroneously  delivered,  and  a 
company  have  been  held  bound  by  an  adjustment  effected  by  an 
agent  instructed  by  telegram  to  decline,  which  word  was  in  trans- 
mission altered  into  "decide"  (z),  that  giving  him  ostensible  au- 
thority to  do  what  he  did. 

*If  a  clerk  of  the  company  gives  a  receipt  for  a  premium,  [*  427] 

(s)   Western  Assurance  Co.  v.  Provincial,  26  Grant  (U.  C.)  561. 

(t)  National  Bolivian  Navigation  Co.  v.  Wilson,  5  App.  Cas.  176,  209,  43 
L  T.  N.  S.  60,  per  Lord  Blackburn.  Montreal  Assurance  v.  M'Gillivray,  13 
Moore,  P/C.  67,  121,  8  W.  R.  165. 

(u)  Hawthorne's  Case,  31  L.  J.  Ch.  625. 

(»)  Gale  v.  Lewis,  16  L.  J.  Q.  B.  119,  10  W.  R.  572. 

(x)  Edwards  v.  Martin,  1  Eq.  121,  35  L.  J.  Ch.  186,  13  L.  T.  N.  S.  236,  14 
W.  R.  25.  Gale  v.  Lewis,  9  Q.  B.  730. 

(y}  North  British  v.  Hallett,  7  Jur.  N.  S.  1263,  .9  W.  R.  880.  Hawthorne's 
Case,  surra. 

(z)  Provincial  Co  v.  Roy,  2  Stephens  Quebec  Digest  400. 
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they  will  be  bound  even  if  no  policy  had  been  issued  at  the  time 
of  fire  (a). 

Agtnt  acting  through  sub-agent. — Although  an  agent  cannot  dele- 
gate his  authority,  there  are  many  things  which  he  may  do 
through  a  sub-agent,  and  which  are  valid  when  so  done;  for  ex- 
ample, where  a  proposal  for  a  life  policy  was  accepted  on  behalf  of 
an  insurance  company  by  their  agent  abroad,  who  acted  in  the 
transaction  through  the  medium  of  a  sub-agent,  and  the  premium 
was  paid,  it  was  held  binding  on  the  company,  although  the  agent 
had  no  authority  to  appoint  a  sub-agent  (6). 

Company  bound  by  acts  of  agent  where  intention  to  insure  in  anotJier 
office. — Where  a  company  by  its  agent  receives  money  for  an  insur- 
ance, and  a  fire  happens  before  a  policy  is  issued,  the  company  will 
be  liable,  even  though  the  insured  intended  to  insure  in  another 
office,  and  inadvertently  accepted  the  receipt,  supposing  it  to  be 
the  receipt  of  such  other  office.  Thus  W.,  as  agent  of  the  Commer- 
cial Union  Company,  accepting  an  insurance  by  M.  in  that  office, 
W.,  without  M.'s  knowledge,  ceased  to  be  such  an  agent  and 
became  agent  for  the  European  Company,  and,  on  M.'s  application 
for  a  fresh  policy,  W.  gave  him  a  printed  receipt,  filled  up  for  a 
policy  for  a  month,  until  a  regular  policy  should  be  made  out.  M. 
did  not  at  first  discover  that  the  receipt  was  on  behalf  of  the  Euro- 
pean Company,  but,  when  he  did,  he  wrote  to  W.,  saying  he 
should  require  to  be  satisfied  of  their  respectability  and  standing. 
Before  any  policy  was  made  out,  the  premises  were  burnt,  and  the 
European  office  refused  to  pay,  but  M.  was  held  entitled  to 
recover  (c). 

Credit  of  premium  to  agent,  company  not  bound  to  issue  policy. — 

Where  an  application  is  accepted  by  the  company,  but  the 

[*  428]  premium  only  credited  to  the  agent  in  the  *books  of  the 

applicant,  the  company  cannot  be  made  to  issue  a  policy 

or  pay  on  the  footing  of  its  issue,  if  prepayment  of  premium  is  an 

essential  and  there  be  no  proof  that  credit  was  intended  (d),  and 

the  sending  of  a  receipt  by  the  agent  without  actual  receipt  of  the 

money  will  not  complete  tuch  a  contract.    The  receipt  is  a  "  mere 

acknowledgement  in  abeyance  "  (e). 

Agent  to  insure  by  policy  on  payment  of  premium  cannot  insure  by 
parol  or  dispense  with  payment.  Payment  by  cheque  to  agent  whose 
In  i  n  king  account  overdrawn  sufficient. — A  man  who  is  and  is  known 
to  be  an  agent  only  for  effecting  insurances  by  policy  on  payment 
of  a  premium  cannot  effect  a  parol  insurance,  nor  dispense  with 

prepayment  of  premium ;  and  if  he  does  such  acts  they  will  not 

• 

(a)  Part  v.  Scottish  Imperial  Co.,  2  Stephens  Quebec  Digest  410.     Duval  v. 
Northern  Co.,  do.  410. 
(6)  Rossiter  v.  Trafalgar  Life  Co.,  27  Beav.  377. 

(c)  Mackiev.  European  Co.,  2t  L.  T.  N.  S.  102,  17  W.  R.  987. 

(d)  Walker  v.  Provincial,  7  Grant  (U.  C.)  137,  8  Grant  (U.  C.)  217. 

(e)  8  Grant  (U.  C.)  219,  per  Robinson,  CJ. 
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bind  the  company  (/),  but  will  be  ultra  vires  and  void  as  notbein'g 
within  the  scope  of  his  authority.  Where  a  premium  due  was 
paid  by  cheque  to  B.,  an  agent  of  the  insurers  authorized  to  receive 
premiums,  and  the  cheque  was  credited  to  B.'s  account,  which  was 
overdrawn,  this  was  held  payment  to  the  company,  and  the  com- 
pany could  not  either  avoid  the  policy  or  maintain  an  action  for 
the  premium.  The  cheque,  of  course,  was  honoured  (#),  and  an 
agent,  of  course,  is  only  bound  to  hand  over  an  equivalent,  not  the 
money  received  (h). 

Agent  insuring  himself. — An  insurance  agent's  authority  does  not 
empower  him  to  grant  an  insurance  in  his  own  favour  binding  on 
his  principals,  even  if  it  be  a  second  insurance;and  the  prior  policy 
has  been  granted  with  the  express  sanction  and  approval  of  the 
company.  His  business  is  to  represent  the  insurance  company  in 
dealing  with  others.  In  insuring  himself  he  would  have  to  act  in 
two  capacities  (f). 

*  Agent  cannot  insure  himself  against  fire  beyond  company's  [*  429] 
limit. — Even  where  an  agent  is  allowed  to  insure  himself 
with  the  company  for  which  he  is  agent,  he  cannot  so  insure  for  a 
sum  exceeding  the  limit  fixed  by  the  rule  of  the  company  (&). 

Agent  taking  assignment  of  policy  and  crediting  company  with  pre- 
miums after  forfeiture. — If  an  agent  takes  an  assignment  of  a  policy, 
and  credits  the  company  with  the  premiums  after  forfeiture  has  oc- 
curred, the  policy  will  be  invalid,  but  an  action  will  lie  at  law  for 
their  return  if  the  forfeiture  is  enforced  (I).  • 

Agent  taking  out  policy  in  which  he  was  interested  without  disclosing 
such  interest,  policy  was  void. — An  authorized  agent  of  an  insurance 
company  received  and  accepted  an  application  and  negotiated  an 
insurance  as  agent  on  property  of  which  he  was  one  of  the  owners, 
and  communicated  the  transaction  to  his  principal  without  disclos- 
ing his  interest,  and  on  receiving  the  policy  handed  it  to  the  person 
named  in  the  policy  as  being  assured  thereby.  The  policy  was  on 
that  ground  held  void,  and,  the  contract  being  one,  other  interests 
fell  too  (m). 

Communications  between  insurers  and  agent  when  privileged. — There 
seems  to  be  some  authority  for  saying  that  the  communications  be- 
tween the  insurers  and  their  agent  are  privileged  if  they  form  part 
of  the  preliminary  investigation  of  the  insurers  made  with  reference 
to  the  case  (n). 


wffi 


)  Montreal  Assurance  Co.  v.  J\T  Giilivray,    13   Moore   P.    C.   87,   124,  8 

165. 

(g]  Etna  Life  Co.  v.  Green,  38  U.  C.  (Q.  B.)  459. 

(A)  See  Bridges  v.  Garrett,  L.  R.  5  C.  P.  451,  39  L.  J.  C.  P.  251,  22  L  T.  N. 
S.  448,  18  W.  R.  815. 

(i)   White  v.  Lancashire  Insurance  Co.,  27  Grant  (U.  C.)  61. 
(k)  Tucker  v.  Provincial  Insurance  Co.,  7  Grant  (U.  C.)  122. 
(I)  Busteed  v.  West  of  England  Co.,  5  Ir.  Ch.  553. 
(m)  Eitt  v.  Washington  Marine,  41  Barb  (N.  Y.)  353. 

(n)  Pacific  Mutual  Co.  v.  Butters,  17  Lr.  Can.  Jur.  309.  See  Baker  v.  L.  S. 
W.  R.,  L  R.  3  Q.  B.  91,  37  L.  J.  Q.  B.  53,  16  W  R.  126.  Grant  v.  Etna  Co., 
11  Lr.  Can.  Rep.  128. 
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•  Agents  for  two  companies  have  power  to  re-insure  one  in  the  other. — An 
agent  for  two  insurance  companies  having  authority  from  one  to 
accept  marine  risks  to  an  amount  not  exceeding  $5000,  accepted  a 
marine  risk  for  $7700  in  favour  of  that  company,  but  re-insured  for 
$2700  in  the  other,  and  directed  a  clerk  to  enter  a  memorandum  to 
that  effect  in  the  books  of  the  second  company,  but  gave  no 
[*  430]  notice  to  that  company  until  after  a  loss  *occum d.  The 
re-insuring  company  was  held  not  entitled  to  recover  back 
the  amount  of  re-insurance,  if  paid  by  the  agent  on  a  loss,  without 
proof  that  the  agent  acted  mala  fide  in  affecting  the  insurances,  or 
did  not  conform  to  the  rules  of  his  principals  known  to  the  re-as- 
sured (o). 

Settlement  of  premiums  in  monthly  account  between  two  agents — A 
practice  of  the  agents  of  two  companies  to  effect  re-insurances  with- 
out immediate  payment  of  premiums,  but  on  a  monthly  balance  of 
accounts  unsanctioned  by  the  company,  and  whereof  they  had  no 
notice,  this  re-insurance  account  not  being  sent  up  to  head-quartern, 
is  not  binding  on  the  companies  (p). 

Courts  inclined  to  support  insurance,  though  local  agent  not  strictly 
within  authority. — Fire  and  life  assurances  are  carried  on  to  an  enor- 
mous extent  through  local  agencies,  and  not  by  direct  dealings  with 
the  officers  of  the  companies  at  their  head-quarters  (q).  It  is  con- 
sequently of  the  highest  importance  to  those  dealing  with  such 
agents,  and  the  Courts  are  inclined  to  insist,  that  the  assured  should 
not  run  the  peril  of  the  agent  neglecting  strictly  to  perform  his  duty 
(r).  For  if  a  policy  is  to  be  held  vitiated  because,  in  a  manner  of 
which  the  assured  is  ignorant,  the  agent  goes  beyond  his  authority, 
no  insurance  effected  through  an  agent  would  be  safe  («).  In 
America,  however,  the  Courts  have  gone  so  far  as  to  hold  that  where 
the  insurance  agent  wrote  out  the  particulars  of  a  proposal,  and 
made  a  false  representation  as  to  the  facts  of  which  the  assured  told 
him  the  truth,  the  assured  could  not  prove  his  parol  statement  as 
against  the  written  falsehood,  and  could  not  therefore  enforce  the 
policy  (0  (4).  The  agent  doing  this  was,  however,  by  stipulation, 
the  agent  of  the  assured  ('). 


(o)  Canada  Insurance  Co.  v.  Western  Insurance  Co.,  26  Grant  (U.  C.)  264. 

( »)   Western  Assurance  Co.  v.  Provincial  Insurance  Co.,  26  Grant  (U.  C.)  561. 

(q)  Mackie  v.  European  Co,  21  L.  T.  N.  S.  102,  17  W.  R.  587. 

(r)  Wing  v.  Harvey,  5  De  G.  M.  &  G.  265,  23  L.  J.  Ch.  511,  23  L.  T.  0.  S. 
120,  18  Jur.  394,  2  W.  R.  379. 

(#)  Mackie  v.  European  Co.,  ubi  supra. 

(t)  R>hrbach\.  German  Fire  Ins.  Co.,  20  Am.  Rep  451,462,  but  see  Swan 
v.  Watertown  Ins.  Co.,  96  Penn.  37  (1880).  Planters  Co.  v.  Myers,  30  Am.  Rep. 
621. 

4  Company  held  liable  where  the  agent  made  fase  answers  in  filling  up  the  ap» 
plication.  Sullivan  v.  Phenix  Ins.  Co.,  34  Kan.  170.  Mullin  v.  Vermont  Nut. 
Ins.  Co,  68  Vt.  113.  Eggleston  v.  Council  Bluffs  Ins.  Co.,  65  Iowa  308. 
Breckenridge  v.  American  Central  Ins  Co.,  87  Mo.  62.  Susquehanna  Mut.  F. 
Ins.  Co.  v.  Cuxeck,  109  Pa.  St.  157.  Phenix  Ins  Co.  v.  Allen,  109  Ind.  273. 
Stone  v.  Hawkeye  Ins  Co.,  68  Iowa  737. 

6  An  agent  of  the  insurance  company  is  not  to  be  deemed  the  agent  of  the  as- 
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^Agreement  to  grant  policy  may  be  specifically  performed.  [*  431] 
Local  agent  cannot  bind  company  to  grant  policy.  Powers  of 
local  agent.  —  Specific  performance,  it  would  seem,  may  be  had  of  an 
agreement  to  grant  a  policy  of  assurance,  provided  that  the  agree- 
ment be  made  on  behalf  of  the  company  by  an  agent  properly 
qualified  to  do  so  and  acting  within  the  scope  of  his  authority. 
But  an  ordinary  local  agent  has  no  authority  to  enter  into  a  con- 
tract to  grant  a  policy  without  the  sanction  of  the  directors  of  the 
company.  •  He  is  merely  an  agent  to  receive  and  submit  proposals 
made,  and  to  inform  the  applicant  of  the  decision  of  the  directors 
on  his  proposal.  He  cannot  on  receiving  the  premium  say  with 
binding  effect  that  a  policy  shall  be  granted.  And  if  an  applicant 
trusts  such  an  agent  and  pays  him  the  premium  before  receiving 
the  policy,  he  has  no  equity  to  obtain  a  policy.  It  would  be  other- 
wise probably  with  a  renewal  premium  paid  to  such  agent,  whose 
receipt,  unless  otherwise  stipulated,  would  be  a  good  discharge  to 
the  assured.  If  the  premium  gets  to  the  company's  hands,  and 
(from  whatever  reason)  they  are  not  bound  to  issue  a  policy,  they 
must  return  the  premium  (u). 

Authority  to  receive  applications  is  not  authority  to  accept  them.  —  Power 
to  solicit,  receive,  and  report  applications  will  not  imply  power  to 
accept  them  or  bind  the  company,  his  principals,  by  stating  that 
the  right  attached  at  a  certain  moment  (x).  Such  an  agent  would 
not  earn  his  commission  till  the  company  had  inspected  the  prop- 
erty, or  otherwise  decided  on  the  character  of  the  risk,  and  would, 
in  fact,  be  a  mere  person  employed  to  obtain  business.  Authority 
to  receive  premiums  does  not  authorize  giving  credit.  —  Even  if  he  has 
power  also  to  receive  or  remit  premiums,  this  will  not  entitle  him 
to  give  credit  for  the  renewal  premium  beyond  the  time  limited  in 
the  policy  (y). 

Company  bound  by  local  agent  acting  with  authority.  —  The 
local  agent  of  an  insurance  company  must  be  ^treated  as  [*  432] 
their  officer  to  communicate  with  persons  effecting  insur- 
ances, and  what  he  says  or  does  in  that  capacity  within  the  proper 
bounds  of  his  authority  must  be  held  binding  on  the  company  (z). 

Notice  to  a  local  agent.  —  Delivery  to  local  agents  of  notice  of  fire 
is  sufficient  within  a  condition  requiring  notice  to  the  company 
unless  the  policy  otherwise  stipulates  (a)  (6). 

sured  because  a  by-law  of  the  company  so  provides.  Nassauer  v.  Susqaehanna 
Mut.  F.  Ins.  'Co.,  109  Pa.  St  507. 

(u)  Linford  v.  Provincial  Cattle  Co.,  11  L.  T  N.  S.  330,  5  N.  R.  ?9,  10  *Jur. 
N.  S.  1066,  34  Beav.  291.  Henry  v.  Agricultural  Mutual  Insurance  Co  ,  11 
Grant  (U.  C.)  125.  1  Lindley  on  Partnership  248. 

(x]  Stockton  v.  Firemaris  Ins.  Co.,  39  Am.  Rep.  277,  33  La.  Am.  577. 

(y)  Cntchett  v.  American  Insurance  Co.,  36  Am.  Rep.  ?30,  53  Iowa  404,  and 
American  cases  there  collected.  Busteed  v.  W.  of  England,  5  Ir.  Ch.  553. 

(z)  Penley  v.  Beacon  Ins.  Co.,  7  Grant  (U.  C.)  130. 

(a)  Peppittv.  North  British  and  Mercantile  (1879),  1  Russ.  &  Gedd.  (Nov. 
Sco.)  219.  Butterworthv.  Western  Insurance  Co.,  132  Mass.  489 


6  Notice  to  soliciting  agent  that  applicant  keeps  gunpowder  on  premises  is  not 
e  to  company.     Liverpool  &  L-  &  G.  Ins, 


notice  to  company.     Liverpool  &  L-  &  G.  Ins,  Co.  v.  Van  Os.,  63  Miss.  431. 
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Where  notice  to  be  given  to  head  office,  notice  to  local  agent  insufficient. 
—Notice  to  a  local  agent  will  be  useless  when  the  notice  ought  to 
be  given  at  the  head  office  (6).  Verbal  notice  will,  however,  suffice 
if  not  stipulated  against  (c). 

Verbal  notice  generally  sufficient  notice  to  agents. — Notice  to  an  agent 
if  he  has  power  (d)  to  receive  such  notice  will  bind  the  company, 
even  though  the  agent  received  such  notice  in.  a  different  capacity, 
and  never  communicated  it  to  his  principals  (e).  Mere  knowledge 
privately  obtained  by  a  party  connected  with  the  company  will 
not  suffice  (/).  The  notice  as  regards  fire  policies  need  not  be  in 
writing  (#)  unless  so  stipulated. 

Notice  to  directors. — Notice  to  directors  must  be  give  to  them  as 
such  (h). 

Waiver  of  forfeiture  by  receipt  of  premiums. — An  agent,  of  course, 
cannot  waive  a  forfeiture  (i)  in  the  face  of  a  condition  in  the  policy 
that  it  shall  not  attach  until  the  premium  is  paid,  and  that  only 
the  president  or  secretary  should  waive  a  forfeiture  (k)  (*). 

But  if  the   directors  receive   premiums  through  a  local  agent 

after  a  forfeiture,  the  policy  will  be  valid  (/). 

[*  433]  *  Waiver  of  forfeiture  by  agent  by  receipt  of  overdue  pre- 
mium.— Although,  as  a  rule,  an  agent  cannot  waive  a 
forfeiture,  it  may  be  done  under  special  circumstances,  as  in  the 
following  case : — By  the  non-payment  of  renewal  premium  at  the 
stipulated  time  a  policy  of  life  insurance  became  forfeited.  The 
policy  provided  that  payment,  if  made  when  overdue,  would  not 
be  considered  as  continuing  the  policy  unless  the  insured  was  in 
good  health  at  the  time,  but  by  the  practice  of  the  company  the 
agents  might  receive  payment  of  such  premiums  and  issue  the 
renewal  receipts  within  thirty  days  after  the  stipulated  time,  pro- 
vided the  insured  were  then  in  good  health.  Meaning  of  proviso  as 
to  insured  being  "in  good  health" — It  was  held  that  the  proviso  as 
to  the  insured  being  in  good  health  did  not  apply  to  his  actual 
state,  but  to  the  general  understanding  of  the  parties  and  their 
consequent  action  thereon.  We,  therefore,  at  the  time  of  paying 
the  premium  to  and  the  giving  of  the  receipt  by  the  agent, 

(6)  Hendrickson  v.  Queen  Insurance  Co.,  31  U.  C.  (Q.  B  )  547. 

\c)  North  Brisish  Insurance  v.  Hallett,  7  Jur.  N-  S.  1263,  9  W.  R.  880. 

(d)  Ex  parte  Hennesey,  1  Connor  &  Lawson  (Ir.)  559. 

(e}  Gale  v.  Lewis,  9  Q.  B  730,  16  L.  J.  Q.  B.  119. 

(/)  Thompson  v.  Speirs,  13  Sim.  469. 

(a}  Gale  v.  Lewis,  supra,  where  no  written  notice  was  given. 

(h)  Hawthorne's  Claim,  31  L.  J.  Ch  625,  6  L.  T.  N.  S.  574,  10  W.  R.  572. 

(»)  Jacobs  v.  Equitable,  17  U.  C.  (Q.  B  )  35  18  do.  14,  19  do.  250.  , 

(k)  Calhoun  v.  Union  Mutual  '1879),  3  Pugsley  &  Burb.  (New  Bruns.)  1:5,  23. 
Butterworth  v.  Western,  132  Mass.  49. 

(I)  Wing  v.  Harvey,  5  De  G.  M.  &  G.  205,  23  L.  J.  Ch.  611,  18  Jur.  394.  23 
L.  T.  120,  2  W.  R.  370 

7  Agent  cannot  waive  as  to  matters  concerning  which  policy  distinctly  states 
that  he  shall  not.  Enos  v.  Sun  Jit*.  ('<>.,  (57  Cat.  621.  Unless  policy  provides 
otherwise,  insured  is  justified  in  supposing  company's  agent  to  have  authority  to 
waive  a  forfeiture.  JSilverber  v.  Phciiix  Ins.  Co  ,  07  Cal.  36. 

342 


AGENTS.  *  434 

the  insured  had  in  fact  received  an  injury  which  soon  after  resulted 
in  death,  but  it  clearly  appeared  that  no  danger  was  anticipated 
by  either  the  insured  or  his  medical  attendant,  or  by  the  company 
themselves,  who  had  made  inquiry  and  had  full  knowledge  of  his 
condition,  it  was  held  that  the  payment  was  good  and  the  for- 
feiture waived  (I). 

Inspector  cannot  dispense  with  prohibitory  conditions. — An  inspector 
of  risks  cannot  dispense  with  conditions  relating  to  the  keeping  of 
prohibited  or  highly  hazardous  goods  either  at  all  or  largely  in 
excess  of  the  allowable  quantities,  or  to  a  mis-description  of  the 
mode  of  heating  or  the  precautions  required  in  case  of  steam  being 
used,  or  with  respect  to  chimneys  or  stove  pipes,  or  the  deposit  of 
ashes,  or  the  proximity  of  dangerous  places  (m). 

Effect  of  companies  of  their  agents  filling  up  applications. — If  in 
every  case  the  proposals  for  a  contract  of  insurance  emanated  from 
the  would-be  assured,  probably  no  question  could  arise  as  to  the 
dealings  of  insurance  agents  with  such  applications.  But  often, 
(and  especially  in  America  and  the  colonies)  the  companies' 
agents  solicit  insurance  and  fill  in  applications  of  the 
^assured,  and  much  litigation  has  arisen  and  many  pre-  [*  434] 
cautions  have  been  taken  by  the  companies  to  avoid  the 
consequences  of  such  act  on  the  part  of  the  agents.  In  some  cases 
it  is' declared  that  if  the  agent  fills  in  the  proposal  he  shall  be 
deemed  the  applicant's  agent.  In  others  he  is  privately  forbidden 
to  fill  in  the  proposal.  In  the  former  case  the  insurer  is  exempted 
from  (n)  the  liability  for  his  agent's  mistakes  which  would  other- 
erwise  fall  on  him  (o). 

Even  where  an  agent  is  made  the  agent  of  an  applicant  for  the 
purpose  of  filling  in  the  proposals,  this  will  not  in  every  case  bind 
the  assured  to  what  the  agent  puts  down.  Thus  where  the  assured, 
to  the  question  of  incumbrances,  began  to  tell  about  a  mortgage, 
but  was  stopped  by  the  agent,  who  said  this  was  immaterial,  the 
insurances  being  on  chattels,  and  the  agent  wrote  down  for  an  an- 
swer "  None,"  the  Court  of  Common  Pleas  in  Upper  Canada  held 
that  the  insured  had  made  no  misrepresentation  and  could 
recover  (p). 

Effect  of  war  on  foreign  agency. — The  authority  of  an  agent  ap- 
pointed by  the  general  agent  and  local  board  of  directors  in  the  city 
of  New  York  of  an  English  insurance  company  was  held  not  revoked 
or  suspended  by  the  existence  of  the  state  of  war  arising  from  the 

(1)  Campbell v.  National  Life  Co.,  24  U.  C.  (C.  P.)  133. 

(m)  Mason  v.  Hartford  Fire  Co.,  37  U.  C.  (Q.  B.)  437,  441. 

(»)  Naughter  v.  Ottawa  Agency  Insurance  Co.,  43  U.  C.  (Q.  B.)  121.  Sowden 
v.  Standard  Insurance  Co. ,44  U.  C.  (Q.  B.)  95.  Blakeley  v.  Niagara  District 
Mutual  Fire  Insurance  Co.,  16  Grant  (U.  C.)  198.  Somers  v  Athenceum  Co., 
9  Lr.  Can.  Rep.  61,  3  Lr.  Can.  Jur.  67. 

(o)  Parsons  v.  Bignold,  13  Sim.  518,  15  L.  J.  Ch.  379,  7  Jur.  591.  Ex  parte 
Forbes  &  Co.,  19  Eq.  485,  44  L  J.  Ch.  761,  23  W.  R.  464 

(/?)  Ashford  v.  Victoria  Mutual  Ins.  Co.,  20  U.  C.  (C.  P.)  434. 
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secession  of  the  Southern  States.  But  this  went  on  the  ground  that 
the  insurers  were  domiciled  abroad,  and  the  New  York  board  were 
merely  their  agents  with  a  revocable  authority  (q).  The  contract 
of  agency  was  with  a  principal  of  neutral  domicile,  and  therefore 
unaffected  by  the  war  (r).  Payments  of  premiums  to  such  agents 

after  war  begun  would  bind  the  insurers  (s). 
[*  435]      *  What  indorsements  agent  can  make. — In  England  agents  of 

fire  insurance  companies  are  usually  authorized  to  make  in- 
ddrsements  on  policies  in  case  of     • 

(A)  Removal  (*). 

(B)  Transfer  of  the  sum  assured  to  a  like  risk. 
(c)  Permission  to  insure  in  another  office. 

(D)  Alteration  of  the  name  of  the  assured  if  it  be  incorrectly  stated 

in  the  policy. 

(E)  Change  of  firm. 

(F)  Notice  of  a  mortgagee's  interest  in  a  policy  or  of  a  change 

thereon. 

(G)  Marriage,  purchase  (V),  or  gift. 

In  case  of  sale,  satisfactory  evidence  will  be  required  of  the  as- 
sent of  the  assured. 

Interim  receipts  cannot  be  signed  by  agent's  agent. — The  agent  of  an 
insurance  company  authorized  to  sign  interim  receipts  for  premiums 
cannot  delegate  his  functions,  and  if  he  engages  another  person  to 
take  risks  for  him,  interim  receipts  signed  by  the  latter  do  not  bind 
the  company,  unless  by  the  subsequent  ratification  on  the  part  of 
the  company  or  its  agents  (x). 

Contracts  of  insurance  by  agents  generally  valid  until  rejected. — If  an 
agent  has  power  to  enter  into  contracts  of  insurance  which  may  or 
may  not  be  approved  at  head-quarters,  they  are  valid  till  receipt  of 
notice  of  rejection  and  return  of  premiums  paid,  and  it  seems  to 
make  no  difference  if  the  agent  employs  sub-agents  in  getting 
assurances.  If  he  does,  their  receipt  for  premiums  binds 
[*  436]  *the  agent  as  much  as  if  signed  by  him  (y).  For  though 
an  agent  cannot  delegate  his  authority  to  "  another  person, 
he  is  entitled  to  perform  and  must  perform  a  great  number  of  his 
acts  and  functions  through  the  aid  of  persons  to  whom  he  delegates 
his  authority;  and  acts  done  by  such  aid,  if  proper  and  within  the 
pcope  of  his  authority,  will  be  his  acts"  (z). 

Company  liable  for  agent's  fraud. — An  insurance  company  may  be 
liable  for  the  fraud  of  their  agents  acting  within  the  scope  of  their 

(7)  Robinson  \.  International  Life  Ins.  Co.,  42  N.  Y.  54 
(r)  Ibid,     tietonv.  Law,  1  Johnson  (N.  Y.)  1. 
(*)  Martin  v.  International  Life,  62  Barbour  (N.  Y  )  181. 
It)  Chalmers  v.  Mutual  Fire  Co.,  8  Lr.  Can.  Jur.  2. 
(u)  Frost  v.  Liverpool,  London,  and  Globe,  2  Hannay  (New  Bruns  )  378. 
(x)  Summers  v.  Commercial  Union,  C  Canada  (S.  C.)  19.     But  see  Rossiterv. 
'/',•<>  Mgar  Life,  27  Beav.  377. 
(y)  liossiterv.  Trafalgar  Life  Co.,  27  Beav.  377,  affd.  on  appeal.     Mackiev. 

•pean  Co,  21  L.  T.  N.  S   102,  17  W.  I,'.  !>87. 
(z)  Itossiter  v.  Trafalgar  Life  Co.,  27  Beav.  377,  381. 
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authority,  at  least  to  the  extent  of  the  gains  of  the  company  ob- 
tained by  the  agent's  act.  This  liability  seems  to  be  based  on  the 
ground  that  u  every  person  who  authorizes  another  to  act  for  him 
in  the  making  of  any  contract  undertakes  for  the  absence  of  fraud 
in  that  person  in  the  execution  of  the  authority  given  as  much  as 
he  undertakes  for  its  absence  in  himself  when  he  makes  the  con- 
tract "  (a).  The  agent  and  principal  -will  in  such  a  case  both  be 
liable  (6),  and  the  same  would  be  the  case  if  a  sub-agent  commits  a 
fraud  and  the  agent  profits  by  it  (c). 

Company  not  liable  for  fraud  of  agent  outside  company 's  business. — 
But  no  liability  falls  upon  an  insurance  company  for  fraud  or  mis- 
representation of  the  secretary  or  any  other  agent  outside  the  busi- 
ness of  the  company  or  the  ordinary  scope  of  his  duties  (d). 

Company  compellable  to  issue  policy  if  premium  paid. — If  an  interim 
receipt  be  delivered  by  an  agent  fully  authorized  thereto  (e),  and 
containing  a  promise  to  issue  a  policy  in  so  many  days  (/),  and  the 
insurers  neither  do  so  in  the  time  nor  refund  the  premium, 
they  *will  be  held  bound  as  if  they  had  issued  the  policy  [*  437] 
(#),  or  be  made  to  issue  the  policy  (Ji)  (8). 

Company  cannot  adopt  contract  by  agent  outside  its  business. — An  in- 
surance company  cannot  adopt  contracts  made  by  its  agents  which 
are  not  within  the  scope  of  the  company's  business.  Thus  a  com- 
pany formed  for  life  assurance  cannot  undertake  marine  assurance, 
and  even  if  contracts  of  marine  assurance  are  granted  and  for  a 
time  treated  as  binding,  the  Courts  will  not  allow  recovery  thereon, 
but  will  order  the  premiums  to  be  repaid  or  allow  them  to  be 
proved  for  in  the  winding  up  (i). 

Company  cannot  adopt  policies  of  another  company  so  empowered. — 
Nor  can  one  company  adopt  the  policies  granted  by  another  com- 
pany, unless  powers  in  that  behalf  are  given  in  the  deed  of  settle- 
ment and  executed  conformably  therewith  (j). 

Company  can  ratify  where  contract  within  its  powers,  though  beyond 

(a)  Per  Bramwell,  L  J.,  in  Weir  v.  Bell,  3  Ex.  D.  238,  245,  47  L.  J.  Ex.  704, 
38  L.  T.  N.  S.  929,  26  W.  R.  746. 

(6)  Per  Cockburn,  C.  J  ,  in  same  case,  p.  248. 

(c)  Cutten  v.  Thomson's  Trustees,  4  Macqueen  H.  L.  424. 

(d)  Partridge  v.  Albert  Life  Co.,  16  S.  J.  199.     Pinchin  v.  Realm  Ins.  Co., 
C.  A.  (Feb.  1884).     Giffard  v.  Queen  Ins.  Co.,  1  Hannay  (New  Brims.)  452. 

(e)  Meadv.  Davidson,  3  A.  &.  E.  £03,  309. 

( f)  Mackie  v.  European  Co.,  21  L.   T.  N.  S.  102,  17  W.  R.  987. 

(g)  Patterson  v.  Royal  Ins.  Co.,  14  Grant  (U   C.)  169. 

(h)  Albion  v.  Mills  Ins.  Co.,  4  C.  S.  C.  (1st  series)  575,  3  W.  &  S  (Sc.)  218, 
1  Dow  &  Cl.  H.  L.  342.  Christie  v.  North  British  Ins.  Co.,  3  C.  S.  C.  (1st 
series)  519.  Mead  v.  Davidson,  supra,  note  (e). 

(i)  Re  Phoenix  Life  Ins.  Co.,  Burgess  and  Stock's  Case,  2  J.  &  H.  441,  31  L. 
J.  Ch.  749, 10W.  R.  816. 

(j)  Era  Assurance  Co.,  1  De  G.  J.  &  S.  29,  2  J.  &  H.  400,  1  H.  &  M.  672,  30 
L.  J.  Ch.  137,  3  L.  T.  N.  S.  314,  9  W.  R.  67,  11  W.  R.  204,  320. 

8  Agent  made  out  a  policy  to  A  ,  and  placed  same  in  hands  of  a  third  party 
until  company  would  accept  risk.  The  company  refused  to  accept  risk  Held — 
No  delivery  of  policy,  although  agent  provisionally  received  the  premium  from 
A.  Brown  v.  American  Central  Ins.  Co..  70  Iowa  390. 
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be  ratified  by  the  directors — those  which  they  could  themselves 
have  made.  Some  which  even  they  cannot  ratify  may  be  ratified 
by  the  shareholders,  if,  though  outside  the  authority  of  the 
directors,  they  are  permissible  by  the  constitution  of  the  insurance 
company. 

Where  a  local  agent  agrees  to  grant  a  policy,  receives  and  remits 
the  proposal  and  premium,  and  the  directors  accept  the  premium, 
this  will  amount  to  ratifying  the  agreement  (&).  In  England  they 
are  bound  under  penalty  to  issue  a  policy  within  twenty-one  days 

of  receiving  the  premium  (I). 

[*  438]  *  Company  can  ratify  after  loss. — Where  a  policy  has  been 
effected  by  an  agent  without  authority,  it  may  be  ratified 
by  the  principals  even  after  a  loss  has  happened.  This  rule  is  well 
established  as  to  marine  insurance,  though  it  does  not  accord  with 
the  general  principle  that  ratification  can  only  be  effectual  when 
he  who  ratines  could  at  the  time  when  he  so  ratified  have  made 
the  original  contract  (m).  And  there  seems  no  reason  why  the 
rule  should  not  apply  to  insurance  other  than  marine ;  but  since 
it  is  mainly  based  on  mercantile  custom  and  convenience,  it  is 
somewhat  doubtful  whether  it  would  be  applied  by  the  Courts  to 
insurances  not  purely  commercial.  Ratification  after  loss  by  fire  in 
Canada. — This  has,  however,  been  done  in  Canada,  where  it  has 
been  held  that  an  assured  could,  after  loss  by  fire,  ratify  a  policy 
effected  for  him  in  a  company  other  than  that  to  which  he  had 
applied  and  the  analogies  of  marine  insurance  followed  (n). 

Ratification  of  insurance  on  behalf  of  another. — Where  a  person 
not  himself  interested  in  a  thing  insures  it,  or  directs  its  insurance 
on  account  of  (o),  or  intends  the  insurance  to  protect  the  interest 
of,  a  person  really  interested  (p)  the  latter  may  ratify  the  act  of  the 
former,  and  adopt  the  policy  and  take  the  benefit  thereof  (q)  :  but 
if  such  an  insurance  was  not  on  behalf  of  and  ratified  by  another, 
it  would  be  void  for  want  of  interest  (r). 

A  Danish  ship,  after  an  embargo  had  been  laid  on  Danish  ships 
by  an  Order  in  Couucil,  but  before  such  order  came  to  the  knowl- 
edge of  the  captors,  was  captured  on  speculation  by  a  British  vessel 
agent's  authority, — But  where  a  policy  is  intra  vires,  so  far  as  the 
company  is  concerned,  though  not  within  the  scope  of  the  agent's 
authority,  the  company  can  ratify  the  policy.  Some  policies  may 

(k)  Patterson  v.  Royal  Ins.  Co.,   14  Grant  (U.  C.)  169. 

(1)  33  &  34  Viet.  c.  97,  g.  118  (1). 

(m)  Williams  v.  North'  China  Insurance  Co.,  1  C.  P.  D.  757,  35  L.  T.  N.  S. 
884. 

(n)  Giffard  v.  Queen  Insurance  Co.,  1  Hannay  (New  Bruns.)  432.  Ogdenv. 
Montreal  Fire  Co.,  3  U.  C.  (C.  P.)  497,  a  very  full  case. 

(o)  14  Geo.  III.  c.  48,  s.  2. 

(p)  Ogden  v.  Montreal  Ins.  Co.,  3  U.  C.  (C.  P.)  497. 

(q)  Lucena  v.  Crawfitrd,  2  B.  &  P.  269,  1  Taunt.  325.  Wolff"  v.  Horncastle, 
1  I',  &  P.  316.  Stirling  v.  Vaughan,  11  East  619.  liouth  v.  Thomas,  13 
Eazt  274 

(r)  Routh  v.  Thomas  (1811),  13  East  274,  286. 
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of  war.     The  prize  was  insured  by  direction  of  the  captors 
in  a  ^policy  for  the  benefit  of  all  concerned.     The  Court  [  *439] 
held  that  the  policy  enured  to  the  benefit  of  the  King,  who 
had  the  right  to  adopt  and  did  adopt  the  capture,  and  who  had  by 
the  captors  lawful  possession  of  the  prize,  and  who,  if  possession 
had  been  wrongfully  taken,  would  have  been  bound  in  honour  to 
make  restitution  or  compensation  to  the  injured  party  (s).     If  the 
policy  had  been  made  on  account  of  the  captors,  it  would  have 
been  void  for  want  of  interest  (<),  since  they  could  only  capture 
lawfully  for  the  King,  or  the  seizure  was  piratical  (u). 

Effect  of  direction  to  insure  on  another's  account. — And  in  the  same 
case  it  was  decided  that  direction  to  insure  property  on  A.'s  account 
does  not  amount  to  an  allegation  that  A.  has  interest  in  the  prop- 
erty, but  only  to  a  direction  to  insure  for  the  benefit  of  those  con- 
cerned, and  charge  the  premiums  in  account  with  the  person  di- 
recting the  insurance.  Such  direction  must  be  for  those  concerned, 
and  within  the  scope  of  such  an  agent's  agency,  and  in  the  particu- 
lar case  the  agent  was  held  to  be  an  agent  on  behalf  of  the  Crown, 
being  appointed  to  act  by  servants  and  agents  of  the  Crown  re- 
sponsible to  the  Crown  for  the  captured  vessel,  and  having  them- 
selves no  interest  of  their  own  therein  in  respect  of  which  they 
could  appoint  an  agent  (a;). 

Insurance  for  another  without  authority. — Hagedorn  v.  Oliver  son  (?/) 
is  an  extreme  instance  of  the  same  rule.  The  Court  there  decided 
that  a  man  had  a  right  to  effect  a  policy  on  the  chance  of  its  being 
adopted,  certainly  for  those  actually  interested,  and  possibly  for 
those  who  might  subsequently  become  interested,  and  that  a  per- 
son interested,  though  it  was  purely  optional  with  or  at 
most  only  morally  binding  upon  him  to  adopt,  could  *by  [*  440] 
doing  so  become  privy  to  the  policy  and  sue  upon  it  (z). 
The  man  who  effected  the  insurance  and  paid  the  premiums  risked 
them,  as  he  was  acting  outside  the  scope  of  his  agency  (a),  nor 
could  he  at  any  time  before  the  risk  ended  have  recovered  the  pre- 
miums back,  as  the  insurer  could  have  answered  that  the  persons 
beneficially  interested  were  still  entitled  to  adopt  the  policy  (6). 

Bailor  entitled  although  policy  without  his  authority  and  no  ratifica- 
tion.— In  America  it  has  been  held  that  where  a  warehouseman 
covered  by  insurance  his  own  goods  and  others  whereof  he  was 
bailee,  he  could  not  defeat  an  action  by  the  bailor  for  a  share  of  the 
insurance. on  the  ground  that  he  did  not  authorize  the  policy  or 

(a)  South  v.  Thomson,  13  East  274,  289,  per  Bayley,  J. 
(t)  Same  case. 

(M)  Same  case,  p.  284,  per  Ellenborough,  C.  J. 

(a;)  This  was  a  case  of  constructive  agency :  per  Dampier,  J. ,  in  Hagedorn  v. 
OKverson.  2  M.  &  S  at  493. 
(y)  Ibid,,  per  Bayley,  J.,  492. 
(z)  Same  case,  per  Ellenborough,  C.  J.,  490. 
(a)  Per  Dampier,  J.,  493. 
(6)  Per  Bayley,  J.,  492. 

347 


*  441  THE  LAWS  OF  INSURANCE. 

know  till  after  loss  that  the  policy  existed,  and  failed  to  ratify  the 
warehouseman's  acts  before  loss  paid  (c). 

Bailor  cannot  recover  where  policy  only  covers  assurers  loss. — But  if 
such  an  insurance  does  not  in  the  event  cover  more  than  the  loss 
suffered  in  respect  of  the  bailee's  own  goods,  the  bailor  will  not  be 
entitled  to  any  part  of  the  proceeds  of  the  policy  (d). 

Renewed  poltcy  must  be  conformable  to  the  agreement  to  grant  original 
policy. — If  an  insurance  agent  agrees  to  grant  a  general  policy  and 
to  renew  the  same,  the  renewal  refers  to  the  original  agreement,  and 
not  to  a  policy  not  conformable  to  the  agreement,  issued  but  not 
shown  to  the  assured ;  and  the  insurers,  if  they  have  not  power  to 
grant  a  policy  according  to  contract,  will  be  liable  in  damages  for 
holding  out  that  they  could  (e). 

Agents  for  effecting  policy  and  adjusting  loss  not  same. — The  agents 
for  effecting  policies  and  for  adjusting  losses  are  not  necessarily  the 

same  (/). 

[*  441]      * Agents  of  the  assured. — The  agents  of  the  assured  are  of 
two  kinds — 

(1)  Those  commissioned  by  or  who  undertake  to  obtain  insur- 
ance for  him. 

(2)  Those  to  whom  he  makes  reference  for  purpose  of  informa- 
tion necessary  for  the  guidance  of  the  insurers  in  deciding  whether 
they  will  or  will  not  issue  a  policy  (#). 

The  first  class  includes  insurance  brokers  and  other  persons,  e.  g., 
solicitors,  and  those  who  act  for  others  in  obtaining  policies  (h). 

Agent  negligently  insuring  himself  liable. — If  a  party  undertakes  to 
procure  or  renew  a  policy  for  another,  and  proceeds  to  carry  his  un- 
dertakings into  effect  by  getting  a  policy  underwritten,  but  does  it 
so  negligently  or  unskilfully  that  no  benefit  can  be  derived  from 
the  intended  insurance,  he  will  be  liable  to  an  action  at  the  suit  of 
the  person  for  whom  he  undertook  the  duty,  even  though  he  re- 
ceived no  consideration  for  doing  so  (i). 

Delay  till  day  after  agent  received  instructions,  not  negligence. — In 
Dumas  v.  Wyhe  (j),  an  action  arising  out  of  the  Hatton  Garden 
jewel  robbery,  the  plaintiffs,  owners  of  precious  stones  then  stolen, 
posted  at  the  same  time  as  the  jewels  an  order  to  insurance  brokers 
to  insure  them.  The  broker's  clerk  went  at  half-ppst  eleven  on  the 
next  day  to  Lloyd's  to  effect  the  policy,  but,  the  robbery  being  then 

(c)  Home  Insurance  Co.  v.  Baltimore  Warehouse  Co.,  93  U.  S.  (3  Otto)  527. 
Snow  v.  Carr,  Cl  Ala.  363,  32  Am.  Rep.  3. 

(d)  Dalglish  v.  Buchanan,  16  C.  S.  C.  332,  26  Sc.  Jur.  160. 

(e)  Albion  Ins.  Co.  v.  Mills,  3  Wils.  &  Shaw  (Sc  App.)  218,  1  Dow  &  Cl.  H. 
L.  342. 

(/)  See  Rokes  v.  Amazon  Fire.  51  Maryland  512. 

(g)  See  per  Lord  Campbell  in  Wheetton  v.  Hardisty,  8  E.  &.  B.  232,  269,  27 
L.  J.  Q.  B.  341,  31  L.  T.  808,  6  W.  R.  539.  3  Jur  N.  S.  1169. 

(h)  As  to  their  powers,  see  Xenos  v.  Wickham,  L.  R.  2  H.  H.  396,  36  L.  J.  Ex. 
313,  16  L  T.  N.  S.  800,  16  W.  R.  38. 

(i)   Wilkinson  v.  Coverdale,  1  Esp.  75. 

(/)  May  22,  1883,  in  Q.  B.  D. 
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known,  the  policy  granted  excepted  any  loss  thereby.  The  jury 
found  that  the  brokers  had  not  been  negligent  in  not  sooner  effect- 
ing the  policy  (&). 

Failure  to  effect  a  policy  which  usually  excepted  the  risk. — In 
Canada  agents  were  held  not  liable  for  failing  *to  procure  a  [*  442] 
policy  undertaking  the  risk  of  loss  by  improper  navigation, 
it  being  proved  that  the  usual  form  of  policy  there  granted  excepted 
such  risk,  and  that  no  special  instructions  had  been  given  (I). 

Own  insurer. — If  a  man  on  being  requested  to  effect  a  policy  says 
he  will  be  is  own  insurer,  this  does  not  make  him  an  insurer  for  the 
owner,  nor  liable  as  an  agent  who  has  undertaken  to  insure,  but 
simply  means  that  he  will  not  insure  his  own  interest  in  the 
goods  (m). 

Agent  cannot  receive  commission  from  insurer  and  assured. — An  agent 
to  effect  an  insurance  is  not  entitled  to  receive  a  commission  from 
the  insurers  and  the  assured,  and  if  he  does  so  the  assured  may  re- 
cover the  amount  from  him  (n),  unless  he  has  acquiesced  in  the  re- 
ceipt by  the  agent  of  such  commission. 

Discount  belongs  to  principal. — If  discount  be  allowed  for  prompt 
payment,  it  belongs  to  the  principal  and  not  to  the  agent  (o) 

Principal  affected  by  fraud  or  misrepresentation  of  agent. — Misrepre- 
sentation made  by  the  assured's  agent  (whether  due  to  fraud  or 
negligence)  in  procuring  a  policy  is  equally  fatal,  whether  made 
with  the  knowledge  and  consent  of  the  principal  or  not.  since  in 
either  case  the  ground  is  the  same,  that  the  underwriters  are  de- 
ceived (_p). 

Notice  to  assured's  broker. — Notice  to  the  assured's  broker  will  not 
be  notice  to  the  insurer  (q),  but  the  knowledge  of  the  agent  will  bind 
his  principal  (r). 

Statements  of  referees,  &c.,  not  analogous  to  those  of  brokers. — There 
is  no  analogy  between  the  statement  of  the  life  or  the  referees  in 
the  negotiations  for  a  life  insurance  and  the  statements  by 
an  insurance  broker  to  ^underwriters  by  which  he  induces  [*  443] 
them  to  subscribe  the  policy  (s). 

The  "  life  "  is  the  agent  of  insured,  when  referred  to  by  him. — If  refer- 
ence is  made  to  the  person  on  whose  life  a  policy  is  sought  for  an 
answer  to  a  particular  question,  the  assured  is  bound  by  that  answer, 
the  "life"  being  his  agent  for  making  it,  but  he  will  not  be  bound 
by  other  answers  in  respect  whereof  reference  was  not  made  by 

(k)  See  also  Nicol  v.  Brown,  Diet,  of  Decisions  (Sc.),  vol.  xvii.  p.  7089, 

(0  Gooderham  v.  Marlett,  14  U.  C.  (Q.  B.)  228. 

(m)  Ibid. 

(n)  Copp  v.  Lynch  (1882),  26  S.  J.  348,  361. 

(o)   Queen  of  Spain  v.  Parr,  39  L  J.  Ch.  73. 

(p)  FitzHerbert  v.  Mather,  1  T.  R.  12  ;  and  see  per  Story,  J  ,  Carpenter  v. 
American  Insurance  Co.,  1  Story  Rep.  67. 

(q)  M'Lachlan  v.  Etna,  4  Allen  (New  Bruns.)  178. 

(r)  Lynch  v.  Dunsford,  14  East  494. 

(s)  Whedton  \.  Hardisty,  8  E.  &  B.  232,  270,  per  Campbell,  C.  J.,  27  L.  J. 
Q.  B.  241,  5  W.  R.  784,  6  fy.  R.  539,  31  L.  T.  0.  S.  303,  3  Jur.  N.  S.  1169. 
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him  (<),  nor  by  the  non-disclosure  of  material  facts  by  "the  life," 
of  which  insurers  and  assured  are  equally  ignorant  (V),  and  as  to 
which  the  assured  has  not  been  asked. 

But  a  general  reference  to  "the  life"  will  make  him  the  assured's 
agent  (x)  in  obtaining  the  policy,  and  any  fraud,  misrepresentation, 
or  concealment  by  him  will  defeat  the  policy  (?/).  It  is  usual, 
however,  now  to  insist  on  answers  by  the  life  and  to  have  them 
warranted. 

Medical  man  as  agent. — Reference  to  a  medical  man  falls  under 
the  same  rules,  and  his  representations  as  to  the  health  of  the  life 
bind  the  assured  if  material,  and  if  warranted  even  when  imma- 
terial, and  this  even  though  the  insurer's  medical  officers  may  have 
examined  the  life  or  have  been  informed  by  him  of  the  matter  in 
question  (z). 

Authority  of  broker  employed  to  procure  insurance. — The  authority 
of  a  broker  employed  to  procure  insurance  for  his  principal,  such 
broker  not  being  a  general  agent  to  place  and  manage  insurance  on 
his  principal's  property,  terminates  with  the  procurement 
[*  444]  of  the  policy;  therefore  where  a  policy  was  subject  to  Can- 
cellation on  notice,  and  provided  that  any  perFon,  other 
than  the  assured,  procuring  the  policy  should  be  deemed  an  agent 
of  ttye  assured,  it  was  held  that  notice  of  cancellation  to  the  brokers 
who  procured  the  policy,  the  assured  being  ignorant  of  such  no- 
tice, was  of  no  effect  (a)  (9)  (10). 

(t)   Wheelton  v  Hardisty,  ubi  supra 

(u)  Ross  v.  Rradshaw,  1  Wm.  Bl.  312,  2  Park  Ins.  934  (8th  ed.). 

(x)  Maynard  v.  Rhode,  5  Dowl.  &  Ry  266,  1  C  &  P.  360,  and  cases  discussed 
by  Campbell,  C-  J.,  in  Wheelton  v.  Hardisty,  8  E.  &  B.  232,  271  sqq. 

(y)  Forbes  v.  Edinburgh  Life  Assurance  Co  ,  10  C.  S.  C.  (1st  series)  861 
(18-52). 

(z)  Connecticut  Mutual  Life  Insurance  Co.  v.  Moore,  0  App.  Cas.  644. 

(a)  Hermann  v.  Niagara  Fire  Co.,  53  Am.  Rep.  197,  55  Sickell,  (N.  Y.)  411. 
Hodge  v.  Security  Ins.  Co.,  33  Hun.  (N.  Y.)  583.  Von  Wein  v.  Scottish,  c&c.. 
Co.,  52  N.  Y.  (Sup.  Ct.  Rep.)  490. 

9  An  agency  to  procure  insurance  is  not,  as  matter  of  law,  presumed  to  con- 
tinue for  the  purpose  of  cancelling  an  insurance  procured,  or  of  receiving  notice 
of  such  cancellation.     Broadwater  vs.  Lion  Fire  Ins.  Co.,  34  Minn.  465.    ( 

10  Policy  of  insurance  cannot  be  cancelled  without  notice  to  the  assured  or  his 
agent  authorized  to  receive  such  notice.     Lancashire  Ins.   Co.  v.  NHL  114  Pa. 
St.  248. 
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^CHAPTER  XXV.  [*  445] 

ACCIDENT. 

Accident  insurance. — Accident  insurance  is  a  branch  of  life  insur- 
ance by  which  persons  are  enabled  to  provide  against  loss  to 
themselves  or  their  families  in  case  they  are  injured  or  disabled  for 
a  time  or  permanently,  or  killed  by  some  one  or  other  cause  oper- 
ating on  them  from  without.  Ordinary  life  insurance  affords  no 
provision  for  the  assured's  family  in  any  cases  short  of  his  death 
or  of  his  reaching  a  given  age.  And  while  friendly  societies  supply 
a  mode  of  insuring  against  disability  through  sickness,  accident  in- 
surance guarantees  a  man  against  the  consequences  of  disability 
through  falls  and  personal  injuries  not  caused  by  disease  or  the 
wilful  act  of  the  person  insured. 

Accidental  policy  not  contract  of  indemnity. — A  policy  of  insurance 
against  accidents  as  usually  drawn  is  not  a  contract  of  indemnity. 
Alderson,  B.,  said,  "  This  is  not  a  contract  of  indemnity  because, 
a  person  cannot  be  indemnified  for  the  loss  of  life  as  he  can  in 
the  case  of  a  house  or  shop  "  (a). 

Consequently,  if  the  accident  be  caused  by  the  wrongful  act  of  a 
third  person,  it  would  seem  that  the  insurers  are  not  entitled 
either  to  deduct  from  the  amount  paid  by  them  anything  recov- 
ered by  the  assured  from  the  tortfeasor,  and  that  they  are  not  sub- 
rogated  to  his  rights  against  the  tortfeasor  (6). 

The  tortfeasor  cannot  claim  to  have  the  amount  *recov-  [*  446] 
ered  from  the  insurers  deducted  from  the  damages  which 
he  has  to  pay  (c). 

Death  from  negligence.  Lord  Campbell's  Act. — But  if  the  assured  is 
killed  by  an  accident  resulting  from  negligence,  and  an  action  is 
brought  by  his  relatives  under  Lord  Campbell's  Act  for  the  loss 
they  have  sustained,  such  loss  is  to  be  calculated  with  reference  to 
any  insurance  on  his  life  (other  than  with  the  Railway  Passengers' 
Assurance  Company),  and  the  amount  of  the  insurance-money 
should  be  deducted  from  the  damages  recovered  (d). 

(a)  Theobald  v.  Railway  Passengers',  (Sec.,  Co.,  10  Ex.  45,  53,  per  Alderson, 
B.,  23  L.  J.  Ex.  249,  23  L.  T.  222,  18  Jur.  583,  2  W.  R.  528. 

(6)  27  and  28  Viet.  cap.  cxxv.  s.  35.  And  see  the  judgments  in  Bradburn  v. 
Great  Western  Railway,  L.  R.  10  Ex.  1. 

(c)  Bradburn  v.   Great    Western  Railway,  supra ;  but   see  Liverpool  Plate 
Glass  Co.  v.  Pettetier,  75  L.  T.  Journ.  304. 

(d)  Hicks  v.  Newport  Railw.  Co.,  4  B.  &  S.  403  n.    Franklin  v.  S.  E.  R.,  8 
H.  &  N.  211  j  and  per  Bramwell,  B.,  in  Bradburn  v.  Q.  W.  R.,  supra. 
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Assured' s  rights  against  third  person  preserved. — But  by  the  Rail- 
way Passengers'  Assurance  Companies  Act,  1864  (e),  it  is  enacted 
that  no  contract  of  the  company  nor  any  compensation  received  or 
recoverable  by  virtue  of  any  such  contract,  either  under  this  Act  or 
otherwise,  shall  prejudice  or  affect  any  right  .of  action,  claim,  or 
demand  which  any  person  or  his  executors  or  administrators  may 
have  against  any  other  company  or  any  person,  either  at  Common 
Law  or  by  virtue  of  the  Act  passed  in  the  session  of  the  9th  and 
10th  years  of  her  present  Majesty,  intituled  "  An  Act  for  compen- 
sating the  Families  of  Persons  killed  by  Accident,"  or  of  any  other 
Act  of  Parliament,  for  the  injury,  whether  fatal  or  otherwise,  in  re- 
spect of  which  the  compensation  is  received  or  recoverable. 

Nature  of  policy. — In  some  of  the  earlier  English  (/)  cases  of 
accident  insurance,  the  policies  have  been  drawn,  to  some  extent 
at  least,  as  contracts  of  indemnity.  Thus  in  Theobald  v.  Railway 
Passengers1  Assurance  Company  (#),  where. the  contract  was  to  pay 
£1000  to  the  executors  of  the  assured  on  his  death,  or  a 
[*  447]  proportionate  part  to  himself  *in  case  of  personal  injury, 
and  the  assured  was  injured,  the  Court  of  Exchequer  held 
that  the  insurers  were  bound  to  indemnify  the  assured  for  the  costs 
of  the  medical  attendance  and  expenses  to  which  he  was  put  by 
the  accident,  but  not  for  loss  of  time  or  profits,  thus  following  the 
rule  of  Wright  v.  Pole  (g)  that  profits  can  be  recovered  under  a 
policy  unless  insured  in  terms.  And  Pollock,  C.  B.  (h\  said  "  What 
the  insurance  company  calculate  on  indemnifying  against  is  the  ex- 
pense and  pain  and  loss  immediately  connected  with  the  accident, 
and  not  remote  consequences  that  may  follow  according  to  the  busi- 
ness of  the  passenger." 

In  this  case  there  were  clearly  two  distinct  contracts — 

(1)  To  pay  £1000  to  the  assured's  executors  if  he  were  killed  by 
accident. 

(2)  To  compensate  him  to  any  amount,  not  exceeding  £1000,  for 
the  expense  and  pain  and  loss  caused  to  him  by  accident.    The  first 
contract  was  to  pay  the  representatives  of  the  insured  a  liquidated 
sum  in  a  certain  event,  the  second  to  compensate  the  insured  him- 
self up  to  £1000  in  a  certain  other  event.     And  the  view  of  Alder- 
son,  B.  (i),  "that  no  proportion  could  exist  between  injuries  short 
of  death,  and  death,"  well  expresses  the  essential  difference  of  the 
two  contracts,  and  the  impossibility  of  establishing  a  ratio  between 
the  two  events  provided  against.     Form  and  nature  of  accident  policy. 
— The  private  Act  of  the  insurers  (j  )  contained  the  form  of  con- 

(«)  27  &  28  Viet.  cap.  cxxv.  s  35. 

(/)  And  see,  in  America,  Hill  v.  Hartford  Ins.  Co.,  22  Hun.  (N.  Y.)  187, 
190,  per  Follet,  J.  "The  central  idea  of  such  a  policy  is  partial  indemnity 
against  accident." 

(a)  10  Ex.  45,  23  L.  J.  Ex.249,  23  L.  T.  222,  18  Jur.  583,  2  W.  R.528.  12  & 
13  Viet.  cap.  xi.  ;  15  &  16  Viet.  cap.  c. 

(a)  Ante,  p.  41. 

(h)  Theobald  v.  Railway  Passengers,  &c.  Co.,  10  Ex.  58. 

{*)  Ibid.  (j)  16  &  16  Viet.  cap.  c. 
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.  tract  adopted  in  the  above  case.  But  at  present  the  usual  form  of 
an  accident  policy  is  to  pay  a  certain  fixed  sum  per  week  in  case  of 
injury,  and  a  certain  other  fixed  sum  in  case  of  death.  Such  poli- 
cies do  not  contemplate  indemnity,  and  avoid  the  necessity  of  going 
into  the  assured 's  accounts  or  private  affairs. 

* Assured  notunder  twelve  years. — Insurance  against  accident  [*  448] 
while  traveling  by  railway  may  not  be  affected  with  the 
Railway  Passengers'  Assurance  Company,  by  or  on  behalf  of  any 
one  under  twelve  years  of  age,  and  every  insurance  ticket  obtained 
by  or  on  behalf  of  such  person  shall  be  utterly  void  against  the 
company  (t). 

Insurance  by  friendly  societies. — Insurance  by  friendly  societies 
against  accidents  generally  is  open  to  all  over  sixteen  in  the  ordi- 
nary course  (&),  and  to  still  younger  children  under  certain  special 
conditions  prescribed  by  the  Friendly  Societies  Act,  1875  (/). 

Insurable  interest  requisite. — The  rules  fts  to  its  being  necessary  for 
the  person  effecting  a  policy  against  accidents  to  have  an  insurable 
interest  in  the  health  or  life  of  the  assured,  are  the  same  as  for  all 
other  insurances,  under  14  Geo.  III.  c.  48  (m),  which  statutes  pro- 
vides that  it  shall  be  competent  to  show  that  the  policy  was  in  fact 
made  on  account  of  a  person  other  than  the  person  with  whom  it 
is  expressed  to  be  made  (n). 

Accident  time  policies. — Accident  policies,  like  marine  policies,  may 
be  divided  into  time  policies  and  voyage  policies.  The  former,  like 
ordinary  life  policies,  are  made  by  the  year  or  for  life,  and  only 
differ  from  them  in  the  nature  of  the  risk  insured  against.  They 
cover  all  forms  of  accident,  irrespective  of  the  place  where  the  as- 
sured is.  But  it  is  not  unusual  to  limit  the  area  within  which  the 
accident  is  to  happen;  thus  in  a  recent  case  the  policy  provided 
against  accidents  within  the  United  Kingdom  or  the  continent  of 
Europe,  and  that  it  should  be  avoided  as  soon  as  the  assured  took 
ship  to  go  outside  those  limits.  The  assured  was  killed  in 
Jersey,  *and  the  insurers  disputed  their  liability,  on  the  [*  449] 
ground  (inter  alia)  that  Jersey  was  neither  in  the  United 
Kingdom  nor  on  the  continent  of  Europe  (o). 

Voyage  policies  may  or  may  not  be  limited  in  point  of  time. 
Thus,  a  railway  insurance  against  accident  is  only  available  for  so 
many  days,  and  if  the  journey  is  protracted  beyond  those  days, 
the  policy  ceases  to  be  available.  It  is  always  limited  in  point  of 
space  to  a  prescribed  journey,  and  a  passenger  insured  from  Lon- 
don to  Aberdeen,  with  liberty  to  break  the  journey  given  him  by 
the  railway  company,  would  not  be  insured  against  accidents  hap- 
pening to  him  if  he  chose  to  go  to  Scarborough  in  the  time  allowed 

(i)  27  &  28  Viet.  cap.  cxxv.  s.  34. 

(fc)  Friendly  Societies  Act,  1875  (38  &  39  Viet.  c.  60),  s.  8. 
(0  38  &  39  Viet  c.  60,  s.  8  (a). 

(m)  Shilling  v.  Aiddental  Death  Co.,  1  F.  &F.  116,  2H.  &  N.  42r26L.  J.  Ex. 
268,  27  do.  17,  29  L.  T.  98,  5  W.  R.  567. 
(n)  Same  case, 
(o)  Stoneham  v.  Ocean,  <kc.,  Co.,  3  Times  L.  R.  695. 
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him  at  York,  for  though  traveling  he  would  be  deviating  from  the 
journey  for  which  he  was  insured.  It  would,  however,  probably 
be  otherwise  if  his  train,  through  some  accident1  or  negligence  of 
the  railway  company,  deviated  on  to  a  branch  line  and  he  was 
there  injured. 

Railway  accident  definition. — Alderson,  B.  (p),  defined  a  railway 
accident  to  be  "an  accident  occuring  in  the  course  of  travelling  by 
a  railway,  and  arising  out  of  the  fact  of  the  journey.  It  does  not 
necessarily  depend  upon  any  accident  to  the  railway  or  machinery 
connected  with  it;"  but  Pollock,  C.  B.  (p.  57),  declined  to  lay  down 
any  general  rule.  He,  however,  in  the  case  before  the  Court  laid 
emphasis  on  the  following  facts,  viz.: — (1)  The  plaintiff  was  a  trav- 
eller on  the  railway.  (2)  Though  at  the  time  of  the  accident  his 
journey  had  in  one  sense  terminated  by  the  carriage  having  stopped, 
he  had  not  ceased  to  be  connected  with  the  carriage,  for  he  was 
etill  in  it,  (3)  The  accident  happened  without  negligence  on  his 
part,  and  while  he  was  doing  an  act  which  as  a  passenger  he  must 
necessarily  have  done,  for  a  passenger  must  get  into  the  carriage, 
and  get  out  of  it  when  the  journey  is  at  an  end,  and  cannot 
[*  450]  be  considered  as  disconnected  *with  the  carriage  and  rail- 
way, and  with  the  machinery  of  motion,  until  the  time  he 
has,  as  it  were,  safely  landed  from  the  carriage  and  got  on  the  plat- 
form. The  accident  is  attributable  to  his  being  a  passenger  on  the 
railway,  and  it  arises  out  of  an  act  immediately  connected  with  his 
being  such  passenger." 

Breaking  journey. — Where  the  journey  insured  for  is  not  wholly 
without  break,  and  in  the  same  conveyance,  the  policy  will  it  would 
seem,  cover  passage  from  railway  to  steamer  or  from  one  convey- 
ance to  another  (p).  But  where  the  insurance  is  by  public  or  pri- 
vate conveyance  between  two  points,  and  the  assured  finds  no  con- 
veyance at  a  certain  stage  of  his  journey  and  tries  to  complete  it  on 
foot,  he  will,  it  seems,  not  be  protected  (<?). 

Insurance  ticket  for  particular  journey. — Insurances  against  railway 
accident  are  usually  effected  by  ticket,  purchased  at  a  station  like 
a  railway  ticket.  The  contract  for  such  insurance  is  effected  by  the 
sale  and  purchase  of  such  ticket  from  the  proper  person  (usually 
the  ticket  officer  of  the  railway  company).  By  the  Railway  Pas- 
sengers' Assurance  Company's  Act,  1864  (r),  s.  6,  it  is  provided  that 
in  all  cases,  tickets  of  insurance  for  particular  journeys  shall  be 
held  to  be  a  valid  execution  by  the  company  of  the  contract  set  out 
in  the  schedule  thereto,  and  that  nothing  further  shall  be  required 
to  be  done  by  the  company  in  order  to  legally  bind  the  company 
to  the  performance  thereof.  This  mode  of  contracting  is  subject 
to  a  disadvantage,  that  the  assured  is  not  identified,  and  may  give 
away  his  ticket  without  much  danger  of  discovery,  although  to  do 

(p)  Theobald  v.  Railway  Passengers',  10  Ex.  58,  supra, 
(p)  See  Northrup  v.  Railway  Passengers'  Assurance  Co.,  43  N.  Y.  616. 
(q)  Southard  v.  Railway  Passengers'  Assurance  Co.,  34  Conn.  574. 
(r)  27  &  28  Viet.  cap.  cxxv. 
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so  is  a  misdemeanour  and  avoids  the  contract  made  by  the  ticket  (s). 

Assured  must  be  twelve  years  of  age. — The  contract  in  the  said  sched- 
ule is  to  pay  to  ahy  person  over  the  age  of  twelve  who  has  duly, 
and  for  the  premium  demanded,  obtained  one  of  the  com- 
pany's ^insurance  tickets,  and  sustains  an  injury  caused  by  [*  451] 
an  accident  to  the  train  or  to  the  carriage  while  travelling 
during  the  particular  journey  for  which  the  ticket  is  issued. 

Amount  of  compensation. — The  compensation  payable  is  as  follows, 
viz : — Where  the  amount  payable  in  case  of  death  is  £1000,  and 
the  assured  is  not  killed,  but  totally  disabled,  he  is  entitled  to  £6 
per  week,  but  if  partially  disabled  to  £1  10s.  per  week.  If  the 
sum  insured  in  case  of  death  is  £500,  and  the  assured  is  not  killed, 
but  totally  disabled,  he  is  entitled  to  £3  per  week,  but  if  partially 
disabled  to  15s.  per  week.  If  the  sum  insured  in  case  of  death  is 
£200,  and  the  assured  is  not  killed,  but  totally  disabled,  he  is  en- 
titled to  £1  5s.,  but  if  partially  disabled  to  6s.  3d.  per  week.  But 
the  Act  provides  different  rates  for  excursion  trains.  If  there  be 
contributory  negligence  in  the  assured  he  cannot  recover,  and  if 
any  claim  is  fraudulent  the  company  may  recover  back  the  money 
paid  (s). 

This  form  of  contract  by  ticket  issued  on  demand  and  tender  of 
the  proper  premium  is  possible  for  the  insurer,  because  the  risk  to 
be  run  is  calculable  beforehand,  and  the  occupation,  age,  and  habits 
of  the  assured  can  very  seldom  increase  the  probability  of  an  acci- 
dent happening  while  the  assured  is  traveling.  But  where  drunk- 
enness or  an  affliction  increasing  liability  to  accident  is  apparent 
in  the  applicant,  the  railway  company  would  have  a  right  to  refuse 
to  issue  an  insurance  ticket  to  him ;  the  words  of  the  statute  are 
permissive,  not  obligatory  (£) 

Time  policy  against  accident.  Insurer  not  obliged  to  continue. — Time 
policies  against  accident  are  effected  in  the  same  way  as  ordinary 
time  policies,  on  the  basis  of  a  proposal  and  declaration  signed  by 
the  applicant,  containing  such  information  as  the  insurers  deem 
necessary  and  good  faith  requires.  But  there  is  no  obliga- 
tion in  *the  insurer  to  continue  an  accident  policy,  as  there  [*  452] 
is  in  the  case  of  a  life  policy  (it). 

What  must  be  stated  in  proposal  for  accident  policy. — A  man  seeking 
insurance  against  accident  will  be  bound  to  disclose  any  circum- 
stances of  which  he  is  aware  which  he  thinks  would  make  the 
insurers  decline  to  insure  him  or  charge  a  higher  premium,  as  for 
an  increased  form  of  risk. 

The  applicant  is  required  to  declare  that  he  is  in  good  health  at 
the  time  of  application ;  that  he  has  never  had  a  fit  of  any  kind,  or 

(s}  Ibid. 

(s)  27  &  28  Viet.  cap.  cxxv.,  s.  3,  and  sched. 

(t}  Ibid,  s.4. 

(u)  27  &  28  Viet.  cap.  cxxv.,  s.  4.  Simpson  v.  Accidental  Death,  26  L.  J.  C. 
C.  P.  289,  80  L.  T.  31.  For  form  of  such,  see  2  C.  B.  N.  S.  257,  5  W.  R.  307,  3 
Tur.  N.  S.  1079. 
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paralysis,  or  gout,  or  delirium  tremens;  that  he  has  no  rupture, 
physical  defect,  or  deformity  ;  that  his  habits  are  at  the  time  of  ap- 
plication, and  have  always  been,  sober  and  temperate,  and  that 
there  is  nothing  in  his  occupation,  mode  or  habits  of  life  rendering 
him  peculiarly  liable  to  accident,  and  that  he  knows  of  nothing 
which  he  thinks 'would  make  the  insurers  unwilling  to  take  his 
risk ;  and  this  declaration,  with  certain  specific  answers,  is  made 
the  basis  of  the  contract,  and  if  they  are  not  in  all  respects  true, 
the  policy  will  be  voidable,  and  all  premiums  paid  thereunder 
subject  to  forteiture. 

Questions  put  to  proposed  insured. — The  particular  questions  put 
are  of  the  following  kind.  (1)  As  to  occupation.  (2)  As  to  pre- 
vious accidents  (if  any)  requiring  medical  or  surgical  attendance, 
with  particulars  (if  any).  (3)  As  to  previous  or  subsisting  assur- 
ances against  accident.  (4)  As  to  refusal  to  accept  proposals  or 
renew  policies.  (5)  As  to  compensation  (if  any)  received  for  per- 
sonal injury. 

Even  if  this  declaration  were  not  made,  nor  these  questions 
asked,  mosl  of  the  information  warranted  therein  would  be  requisite 
under  the  general  principles  of  insurance  law,  especially  that  relat- 
ing to  his  physical  condition.  For  certain  ailments  and 
[*  453]  accidents  diminish  *a  man's  control  over  his  movements, 
and  increase  his  liabilities  to  accidental  injuries. 

The  risk  also  varies  to  some  extent  according  to  the  trade  or 
calling  of  the  insured,  and  the  insurers  divide  occupations  into 
several  classes,  according  to  the  greater  or  less  liability  to  ac- 
cident found  on  the  average  to  be  attendant  on  such  occupation?. 
Assured  must  truly  state  occupation. — The  person  seeking  insurance 
is,  as  has  been  said,  usually  asked  to  state  his  profession  or  oc- 
cupation. If  he  state  it  falsely,  the  policy  will  be  void  by  its 
terms  under  the  rule  in  Anderson  v.  Fitzgerald  (x),  whether  the 
profession  or  occupation  stated  be  more  or  less  hazardous  than  or 
as  hazardous  as  the  real  occupation  of  the  assured  (y). 

Ironmonger  described  as  esquire. — Description  by  the  assured  of 
himself  as  an  esquire  is  no  answer  to  a  question  as  to  profession  or 
occupation  (z),  but  a  mere  representation  that  the  assured  is  in 
that  position  of  life  in  which  people  are  usually  styled  esquires  (a). 
Where  a  man  being  engaged  in  trade  as  an  ironmonger  calls  him- 
self an  esquire,  and  says  nothing  about  the  trade,  this  does  not 
amount  to  a  statement  false  in  fact.  At  most  he  has  not  stated  all 
he  might  have  stated.  But  this  only  makes  his  statement  imper- 
fect, not  untrue  (6),  and  the  Court  will  not  deem  such  an  omission 
to  be  a  sujypressio  veri  or  suggestio  falsi. 

(x)  4  H.  L.  C.  484,  17  Jur.  wr.. 

(y)  See  Paring  v.  Marine,  &c ,  2  E  &  E.  317,  29  L.  J.  Q.  B.  17,  242,  2  L.  T. 
N.  S.  033,  6  Jur  N.  S  69,  627,  8  W.  R.  41,  563. 

(z)  Per  Hill,  J.,  in  Perrins  v.  Marine,  &c.,  2  E.  &  E.  317,  at  321. 
(a)  Per  Williams,  J..  in  same  case,  324  (Cam  scac.). 
(6)  Per  Wight  man,  J.,  in  same  case,  323. 
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Cockburn,  C.  J.,  however,  dissented  from  the  decision,  and  con- 
sidered by  calling  himself  esquire  the  ironmonger  virtually  de- . 
scribed  himself  as  of  no  occupation,  and  conveyed  the  impression 
that  he  was  not  in  trade  (c). 

Accident  definition. — Many  of  the  questions  on  accident  policies 
arise  concerning  the  true  meaning  of  the  word  accident, 
and  *it  is  difficult  so  to  define  the  word  as  to  include  the  [*  454] 
innumerable  mishaps  which  happen  in  the  daily  course  of 
human  life ;  and  it  is  often  equally  difficult  to  decide  whether  a 
mishap  comes  within  the  risk  taken,  or  the  exceptions  made,  by 
the  terms  of  a  particular  policy. 

In  North  American  Life  and  Accident  Co.  v.  Burroughs  (c)  acci- 
dent is  denned  as  "  an  event  that  takes  place  without  one's  fore- 
sight or  expectation  ;  an  event  which  proceeds  from  an  unknown 
cause,  or  is  an  unusual  effect  of  a  known  cause,  and  therefore  not 
expected  ;  chance,  casualty,  contingency." 

Sunstroke. — In  Sinclair's  Case  (d)  accident  was  defined  as  includ- 
ing violence,  casualty,  and  vis  major,  but  not  as  including  sun- 
stroke, which  the  Court  classed  with  injuries  from  malaria, 
exposure  to  the  weather,  &c.  It  is  a  known  consequence  of  undue 
exposure  to  the  full  heat  of  the  sun,  and  in  no  way  to  be  classed 
with  the  unforseen,  though  it  operates  ab  extra. 

Accident  and  resulting  injury  distinct. — The  injury  and  the  acci- 
dent causing  it  are  distinct,  and  must  not  be  confounded.  A  man 
may  be  accidentally  poisoned,  and  his  death  in  that  case  results 
from  something  unforseen  in  the  course  of  nature,  which  does  not 
operate  externally,  but  the  introduction  of  which  into  the  system 
is  ex  hypothesi  a  pure  accident.  If  such  a  case  happened,  unless 
death  by  poison  were  excepted,  the  insurers  would  probably  be 
liable.  The  accident  would  be  the  fortuitous  reception  of  the 
poison  into  the  bodv.  The  injury  would  be  the  natural  result  of 
the  poison  when  so  received,  and  would  thus  be  the  effect  of  which 
the  accident  would  be  the  cause. 

Rupture  by  jumping  from  train. — American  decisions  go  some- 
what far  in  restricting  the  definition  of  accident,  following  out  the 
distinction  already  indicated  between   the  accident  and   injury. 
Thus  it  has  been  held  that  rupture  caused  by  jumping 
*from  a  railway  train  before  it  had  stopped  was  not  a  [*  455] 
bodily   injury   effected    through    violent    and    accidental 
means,  on  the  ground  that  the  rupture  was  the  result  and  not  the 
means,  and  that  the  injured  man  meant  to  jump  down  and  did  so, 
and  that  nothing  unforeseen  happened  in  jumping  down  (e). 

Injury  from  putting  arm  out  of  window. — In  Kentucky  (/  )  a  man 

(c)  P.  321. 

(c)  8  Am.  Rep.  216. 

(d)  Sinclair  v.  Maritime  Passengers',  3  E.  &  E.  478,  4  L.  T.  N.  S.  15,  30  L. 
J.  Q.  B.  77,  9  W.  R.  342,  7  Jur.  N.  S  367. 

(e)  Southard  v.  Railway  Passengers'  Assurance,  34  Conn.  574. 
(/)  Morel  v.  Mississippi  Valley  Life,  4  Bush.  (Ky.)  535. 
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who  put  his  arm  out  of  window  and  got  it  injured  against  a  post 
was  held  disqualified  by  negligence  (#).  The  true  question  would 
be  rather  whether  the  act  was  necessarily  connected  with  the  trav- 
elling, and  negligence  would  have  nothing  to  do  with  the  matter  (/i). 
Putting  out  the  arm  to  close  a  door  inadvertently  left  unfastened 
by  the  company,  or  to  catch  something  blown  by  the  draught  out 
of  the  carriage,  would  seem  to  be  acts  arising  out  of  the  journey. 
But  it  might  be  otherwise  where  a  man  put  his  arm  out  merely  to 
feel  the  air  or  the  rain.  Negligence  of  assured. — Such  an  act,  whether 
negligent  or  not,  would  not  arise  out  of  any  act  immediately  con- 
nected with  the  journey. 

Fatal  Jail  whilst  running  to  catch  train. — Where  a  man  ran  to  catch 
a  train,  and  missing  a  step  fell  and  was  killed,  in  America,  it  was 
held  that  actual  travelling  included  the  necessary  getting  into  the 
train  (i). 

Drowning. — Drowning  is  an  accidental  injury  (&)  within  a  policy 
providing  that  no  claim  should  be  made  in  respect  of  any  injury 
unless  the  same  should  be  caused  by  some  outward  and  visible 
means  of  which  satisfactory  proof  could  be  supplied  to  the  direc- 
tors. 

[*  456]  *  Assured  found  in  water. — When  a  man  is  found  dead  in 
the  water,  he  may  be  presumed  to  have  come  to  his  death 
by  drowning  and  not  by  fits.  Even  if  he  fell  into  the  water  in  a 
fit  and  got  drowned,  the  insurer  would  be  liable,  as  death  would  be 
caused  by  the  action  of  the  water  and  not  by  the  fit  (/;. 

Presumption  against  suicide. — If  a  man  might  have  come  to  his 
death  by  accidental  drowning  or  suicide,  the  presumption  will  be 
in  favour  of  accident  rather  than  intention  (?n). 

Falling  on  railway. — If  a  man  is  seized  with  a  fit  and  falls  on  to 
a  railway  line  on  which  a  train  is  coming,  and  is  so  run  over,  the 
cause  of  death  will  not  be  the  fit,  but  the  being  run  over  (n). 

Sprain. — The  assured  sprained  the  muscles  of  his  back  in  lifting 
a  heavy  weight,  and  was  held  entitled  to  recover  under  a  proviso 
that  the  injury  must  be  due  to  a  material  or  external  cause  opera- 
ting upon  the  person  of  the  insured  (o). 

Policy  against  death  by  accident  whilst  travelling. — The  assured  left  a 

(gr)  Railway  Passengers'  Assurance  Co.'s  Act,  1852  (15  &  16  Viet.  cap.  c.,  s. 
133),  provides  that  negligence  may  be  insured  against  by  that  company. 

(h)  See  Champlin  v.  Railway  Passengers',  6  Lansing  (N.  Y  )  71,  holding  that, 
contributory  negligence  is  no  defence  on  a  policy  of  accident  insurance. 

(i)  Tooley  v.  Railway  Passengers'  Assurance  Co.,  3  Bliss.  (U.  S.  Circ.  Ct)  399. 

(k)  Trew  v.  Railway  Passengers1,  6  H.  &  N.  830,  30  L.  J.  Ex.  317,  4  L.  T.  N. 
S.  833,  9  W.  R.  671,  7  Jur.  N.  S.  878.  Reynolds  v.  Accidental,  2*2  L.  T.  N.  S. 
820,  18  W.  R.  1141. 

(1)  Winspear  v.  Accidental,  6  Q.  B.  D.  42,  43  L.  T.  459,  29  W.  R.  116. 

(m)  Mallory  v.  Travellers',  47  N.  Y.  62,  7  Am.  Rep.  410 

(n)  Lawrence  v.  Accident  Co.,  7  Q.  B.  D.  216,  50  L.  J.  Q.  B.  622,  29  W.  R. 
802(1881). 

(o)  Sinclair  v.  Maritime  Passengers'  Insurance  Co.,  4  L.  T.  N.  S.  15,  30  L. 
J.  Q.  B.  77  3  E.  &  E.  478,  7  Jur.  N.  S.  367.  Martin  v.  Travellers'  Co.,  I  F.  & 
F.  605. 

358 


.ACCIDENT. 


457 


steamer  to  walk  home,  and  while  so  doing  was  injured  by  an  acci- 
dent from  which  he  died.  The  Supreme  Court  of  the  United  States 
held  that  his  own  legs  were  not  a  conveyance,  public  or  private, 
within  the  meaning  of  a  policy  against  death  by  accident  whilst 
travelling  by  public  or  private  conveyance  (p). 

Exercise  with  clubs,  rupture  of  blood-vessel. — In   America,  death 
caused  by  rupture  of  a  blood-vessel  while  exercising  with  Indian 
clubs  is  not  accidental  death  if  the  clubs  were  used  in  the  ordinary 
way,  and  no  unforseen  accident,  unusual  circumstance,  or 
involuntary  movement  of  the  body  occurred  which  in  *con-  [*  457] 
nection.  with  the  movement  of  the  body  brought  about  the 
injury  (r). 

Rupture  of  blood-vessel,  inflammation  of  lungs. — If  death  is  due  to 
inflammation  or  abscesses  on  the  lungs,  consequent  upon  the  rupture 
of  a  blood-vessel  by  over-exertion,  such  rupture  will  be  held  the 
proximate  cause  of  death  and  the  death  accidental,  unless  indepen- 
dent lung  disease  supervened  before  the  rupture,  or  slumbering 
disease  was  brought  into  activity  by  the  rupture  (s). 

Death  must  be  caused  solely  by  accident  to  entitle  assured. — It  is  usu- 
ally stipulated  that  death  must  be  caused  solely  by  accident  to  en- 
title the  representatives  of  the  assured  to  recover  under  the  policy. 
If  death  is  caused  by  peritonitis  due  to  a  violent  and  unintentional 
blow  in  the  stomach,  this  has  been  in  America  held  to  be  death  by 
accident  (£).  So  also  in  the  case  of  hernia  due  to  an  accidental 
fall  (u)  C1). 

But  where  erysipelas  supervened  upon  a  wound,  the  death  that 
followed  was  considered  to  be  the  result  of  the  disease  rather  than 
of  the  wound,  and  it  was  held  that  the  insurers  were  not  liable  (v) 
under  the  special  terms  of  their  policy.  But  gangrene  from  a  cut  has 
lately  been  held  an  accident  within  the  meaning  of  a  policy  against 
accident  (w).  But  death  by  dislodgment  of  a  gaul-stone  consequent 
on  a  fall  has  been  held  not  within  a  policy  against  death  by  acci- 
dent (a;). 

Death  under  doctors'1  hands. — Death  under  surgeons'  or  physicians' 
hands  is  excepted  in  most  if  not  all  accident  policies.  In  America 
it  has  been  held  that  death  caused  by  taking  accidentally  an  over- 
dose of  opium,  a  proper  dose  having  been  prescribed,  is  within  this 
exception  (y). 

(p)  Ripley  v.  Insurance  Co.,  16  Wall.  (U.  S.)  336. 

(r)  See  McCarthy  v.  Travellers',  8  Biss.  (C.  Ct.  U.  S.)  362,  U.  S.  Dig.  1882, 
p.  496. 

(s]  Same  case. 

(t)  N.  Am.  Life,  Ac.,  v.  Burroughs,  69  Penn.  43,  8  Am.  Rep.  212. 

(u)  Fitton  v.  Accidental  Death,  17  C.  B.  N.  S.  122,  34  L.  J.  C.  P.  28. 

(t>)  Smith  v.  Accident,  &c.,  Go,  L.  R.  5  Ex.  302,  39  L.  J.  Ex.  211,  22  L.  T.  N. 
S.  861,  18  W.  R.  1107. 

(w)    Waller  v.  Northern,  &c.,  Co.,  Times,  Jan.  26,  1887. 

(«)   Cowley  v.  National  Employers'  Co.,  1  Times  L.  R.  255. 

(y)  See  May  Ins.  (1st  ed  )  784. 

1  Death  from  bodily  injury  may  include  death  from  apoplexy  caused  by  bodily 
injury.  National  Benefit  Assn.  v.  Grauman,  107  Ind  288. 
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[*  458J  *Usual  exception  in  accident  policy. — These  policies  usually 
contain  a  clause  to  the  following  effect,  "  but  it  does  not  in- 
sure against  death  or  disability  arising  from  rheumatism ,  gout ,  hernia , 
erysipelas,  or  any  other  disease  or  secondary  cause  arising  within 
the  system,  before,  or  at  the  time  of,  or  following  such  accidental 
injury,  whether  causing  such  death  or  disability  directly  or  jointly 
with  such  accidental  injury."  In  the  case  of  Smith  v.  Accidental 
Death  Company,  which  has  just  been  cited,  the  Court  of  Exchequer 
held  (Kelly,  C.  B.,  dissenting),  in  construing  such  a  policy,  that 
erysipelas  resulting  from,  and  caused  solely  and  exclusively  by,  an 
accidental  injury  in  the  foot  of  the  insured  came  expressly  within 
this  exception,  and  that  therefore  the  insurers  were  not  liable  on 
the  policy. 

Hernia — operation. — But  where  hernia  caused  solely  by  eternal 
violence  was  followed  immediately  by  a  surgical  operation  which 
was  intended  to  relieve  the  patient,  but  caused  death,  the  Common 
Pleas  held  that  such  a  case  did  not  come  within  the  exception  (?/), 
and  therefore  the  insurers  were  liable. 

Overdose  of  medicine  by  mistake  not  within  condition. — Death  from 
an  overdose  of  medicine  by  mistake  is  within  a  policy  against  death 
by  accident  "  conditioned  to  be  void  if  he  die  by  his  own  hand  or 
act  voluntary  or  otherwise,"  the  aim  of  the  condition  being  merely 
to  cover  the  varieties  of  suicidal  self-destruction  (z).  Taking  an 
overdose  of  laudanum  to  relieve  pain  is  not  within  such  clause  (a). 

Driving  in  vehicle. — Driving  the  assured  out  in  a  vehicle  is  not(a 
voluntary  exposure  to  an  obvious  risk  (6), 

Own  negligence  covered  by  policy. — The  consequences  of  a  man's 
own  negligence  may  be  insured  against,  and  are  insured  against 

unless  expressly  excepted. 

[*  459]  '^Standing  on  joist  which  broke. — Where  the  policy  required 
that  the  assured  should  use  due  diligence,  and  he  stood  on 
a  joist  on  the  second  floor  of  a  building  which  was  being  erected 
lor  him,  and  it  broke,  and  he  fell  and  was  killed;  in  America  this 
has  been  held  no  want  of  due  diligence  (c). 

Consequences  of  wilful  exposure  to  unnecessary  danger,  or  peril, 
are  by  some  policies  excepted  from  the  risk. 

Fatal  fall  by  engine-driver  putting  on  brake. — Where  an  engine- 
driver  slipped,  fell,  and  was  killed  while  going  into  the  tender  to 
put  on  the  brake,  which  is  the  stoker's  business,  he  was  held  not  to 
have  been  needlessly  exposing  himself  (d). 

Attempting  to  mount  carriage  in  motion. — In  America  the  Courts 

(y)  Fitton  v.  Accidental  Death  Co.,  17  C.  B.N.  8.  122,  34  L.  J.  C.  P.  28,  dis- 
cussed in  previously  cited  case. 

(z)  Penfold  v.  Universal  Life  Co.,  85  N.  Y.  317,  39  Am  Rep.  660.  And  see 
Pbttwk  v.  U.  #.  Mutual  Co.,  48  Am.  Rep.  204. 

(a)  Mutual  Life  Co.  v.  Lawrence 8  Illinois  (App.)  488. 

(6)  Shilling  v.  Accidental  Death,  1  F.  &  F.  116,  2  H.  &  N.  42,  20  L.  J.  Ex. 
266,  27  do.  16,  29  L.  T.  98,  6  W.  R.  fir,:. 

(r)  Stone  v.  U.  ti.  Casualty  Co.,  34  N.  Y  371. 

(d)  1'r, »•;,!,  „<•<>,  Life  y.  Martin,  32  Maryland  310. 
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have  gone  so  far  as  to  hold  that  an  attempt  to  get  into- a  railway 
carriage  whilst  in  slow  motion  is  not  wilful  and  wanton  self-ex- 
posure to  unnecessary  danger  (V).  Assured  took  a  ticket  from  A. 
to  B.;  when  the  train  reached  B.  he  got  out,  and  the  signal  was 
given  for  it  to  proceed  to  C.,  and  the  train  had  begun  to  move. 
Assured  then  attempted  to  get  in  whilst  the  train  was  in  motion, 
and  was  killed.  It  was  held  natural  and  prudent  for  a  man  who 
wanted  to  go  in  the  train,  to  get  in  while  it  was  moving,  and  that 
the  insurers  were  therefore  liable  (/).  Jumping  on  omnibus  in  mo- 
tion.— An  assured  who  jumped  on  the  step  of  an  omnibus  in  mo- 
tion, intending  to  travel  by  it,  fell,  and  was  injured,  and  he  was 
held  entitled  to  recover  on  a  policy  against  accident  while  travel- 
ling by  public  or  private  conveyance  (g). 

A  policy  of  insurance  against  death  or  injury  issued  by  a  railway 
passenger  assurance  company  provided, — 

(1)  No  olaim  for  insurance  shall  be  made  when  death  or 
injury  may  have  happened  in  consequence  of  ^voluntary  [*  460] 
exposure  to  unnecessary  danger,  hazard,  or  perilous  adven- 
ture (g). 

(2)  Standing,  riding,  or  being  upon  the   platform  of  moving 
railway  coaches,  or  entering,  or  attempting  to  enter,  leaving  or  at- 
tempting to  leave,  any  public  conveyance,  having  steam  as  a  motive 
power,  while  the  same  is  in  motion,  are  hazards  not  contemplated 
by  the  contract. 

*  Passing  from  car  to  car  is  exposure  to  unnecessary  danger. — This  con- 
dition (2)  will  not  include  mere  passing  from  one  part  to  another 
of  a  train  through  which  a  passage  was  possible  and  contemplated, 
but  such  passing  is  exposure  to  unnecessary  danger  within  condi- 
tion (1),  especially  if  it  be  done  at  night  (h). 

Meaning  of  "wholly  disabled." — Where  -insurance  is  effected  against 
an  accident  wholly  disabling  the  assured,  the  necessary  condition 
for  compensation  thereunder  is  proof  that  an  accident  has  so  far 
disabled  the  assured  that  he  can  no  longer  follow  his  occupation, 
business,  and  pursuits  in  the  manner  in  which  he  usually  carried 
it  or  them  on  before  (t).  It  is  not  necessary  to  prove  that  the  as- 
sured cannot  do  any  part  of  his  business  (2). 

The  American  policies,  to  avoid  these  questions,  seem  to  insert 
total  disability  from  all  business.  In  England,  loss  of  both  eyes, 
or  of  both  legs,  or  of  both  arms,  or  of  one  of  each,  are  by  certain 
accident  insurance  companies  treated  as  total  disability. 

What  notice  to  be  given  of  accident. — Notice  of  an  accident  must  be 

(e]  Schneider  v.  Pi-ovident  Life,  24  Wise.  28. 
(/)  Tooley  v.  Railway  Passengers',  &c.,  Co.,  3  Biss.  (II.  S.)  399. 
(g)  Champlin  v.  Railway  Passengers',  6  Lansing  (N.  Y.)  71. 
(a)  Burkhard  v.  Travellers'  Co.,  48  Am.  Rep  205. 

(*)  Sawtelle  v.  Railway  Passengers'  Assurance  Co ,  15  Blatch.  (C.  Ct.  U.  S.j 
216. 


Ex. 

See '  Saveland  v.  Fidelity  &  Casualty  Co.,  67  Wisconsin  1*3 
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given  as  stipulated  in  the  policy,  usually  to  the  head  office  within 

fifteen  days  of  its  occurrence  (k),  even  when  the  assured  is 

[*  461]  killed  instantaneously  (1).     But  unless  this  notice  is  *made 

a  condition  precedent  to  liability  under  the  policy,  the 

Courts  will  not  hold  delay  fatal  to  all  claim,  but  merely  visit  the 

claimant  with  the  costs  (if  any)  occasioned  by  delay  (k). 

Notice  of  instant  death. — And  where  a  policy  against  accident  was 
made  subject  to  a  condition  that,  in  the  event  of  any  accident  to 
the  assured,  he  or  his  representatives  should  give  notice  thereof  in 
writing  to  the  company  within  ten  days  after  its  occurrence,  and 
that  unless  the  condition  were  complied  with  no  person  should  be 
entitled  to  claim  under  the  contract,  it  was  held  that  notice  must 
be  given  within  the  prescribed  time  even  of  instantaneous  death, 
and  that  such  notice  might  be  given  by  any  person  appointed  by 
the  assured  for  the  purpose  (0,  or  even  by  any  person  acting  on  be- 
half of  the  persons  interested  in  the  policy  (in). 

Where  accident  eventually  results  in  death,  and  weekly  payments  made, 
balance  after  deducting  them  is  payable. — Where  an  accident  happens 
disabling  for  some  time,  and  finally  resulting  in  death  within  the 
period  mentioned  in  the  policy,  only  the  balance  remaining  due  on 
the  policy  after  paying  the  weekly  allowances  for  the  period  of  sur- 
vival after  the  accident  will,  it  seems,  be  payable. 

Death  must  ensue  within  specified  time. — When  the  policy  insures 
against  fatal  accidents,  to  entitle  the  representatives  of  the  insured 
to  recover,  death  must  ensue  within  the  time  mentioned  in  the 


month  after  such  satisfactory  proof  (4).  Evidence  on  which  the 
Court  may  deem  a  tenant  for  life  to  be  dead  is  not  neces- 

[*  462]  *sarily  satisfactory  proof  of  his  death  to  an  insurance  com- 
pany with  whom  his  life  was  insured  (_p). 

(k)  Gamble  v.  Accident  Ins.  Co.,  4  I.  R.  C.  L.  204. 

(I)  Patton  v.  Employers'  Liability  Co.,  20  L.  R.  Ir.  93.  Cassel  v.  Lancashire 
and  Yorkshire  Co.,  1  Times  L.  R.  495. 

(k)  Stoneham  v.  Ocean  Co.,  3  Times  L.  R.  695. 

(1)  Palton  v.  Employers'  Liability  Assurance  Corporation,  supra. 

(m)  TZmi.,  per  Murphy,  J. 

(n)  Lockyer  v.  Ojfley,  I  T.  R.  260,  per  Willes,  J.  Perry  v.  Provident  Life,  99 
Mass.  162.  Same  v.  Same,  103  Mass.  242. 

(o)  London  Guarantees.  Fearnley,  5-App.  Cas.  916,  43  L.  T.  R.  S.  390,  28 
W.  R.  893. 

(p)  Doyle  v.  City  of  Glasgow,  &c.,  Co.,  63  L.  J.  Ch.  527,  50  L.  T.  323,  32 
W.  R.  476. 

3  Denial  of  all  liability  is  a  waiver  of  the  right  to  require  proofs  of  death.  Kan- 
sas Protective  Union  v.  Whitt,  'M  Kan.  760. 

4  The  agent  who  acted  in  effecting  insurance,  assured  to  act  as  the  agent  in  re- 
ceiving proofs  of  death.     The  company,  by  its  acts,  recognized  iln-  agency.  Held, 
that  agents'  acts  bound  company.     Travellers  Ins.    Co.  v.  Edwards,  122  U.  8. 
457. 
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Allowance  for  disablement  twenty-six  weeks. — Allowance  for  disable- 
ment is  usually  limited  to  twenty-six  weeks  for  any  one  accident 
and  in  respect  of  any  one  year's  premium. 

True  construction  of  accident  policy. — Where  an  accident  policy  in- 
sures against  two  classes  of  injuries,  namely,  those  which  occasion 
loss  of  life  within  a  certain  period,  and  those  which  shall  not  be 
fatal,  and  contracts  to  pay  in  the  former  case  an  agreed  lump  sum 
at  death,  and  in  the  latter  case  a  certain  sum  per  week,  the  two  pro- 
visions are  to  be  construed  together,  and  the  evident  intent  is  that 
if  an  injury  happens  within  the  meaning  of  the  policy  it  is  insured 
against  as  coming  within  one  class  or  the  other.  If  it  were  other- 
wise construed,  an  injury  which  should  not  prove  fatal  within  the 
specified  time  would  furnish  no  ground  of  action  till  it  should  be 
made  to  appear  that  it  would  never  prove  fatal.  This  would  render 
the  insurance  nugatory  in  such  cases  ((/). 

A  policy  runs  for  fifteen  days  after  the  renewal  premiums  become 
due,  and  the  insurers  are  liable  for  that  period.  But,  unlike  life 
policies,  accident  policies  may  be  discontinued,  and,  if  notice  to  do 
so  be  given  before  the  end  of  the  year,  the  assured  will  not  be  en- 
titled to  the  days  of  grace  any  more  than  in  fire  policies  (r). 

Proof  of  accident  to  satisfy  directors. — Where  the  policy  requires 
that  such  proof  of  the  accident  alleged  as  ground  of  claim  shall  be 
given  as  the  directors  shall  deem  necessary  to  establish  the  claim, 
it  will  be  construed  as  demanding  what  they  shall  deem  reasonably 
necessary  (s). 

^Employers'1    Liability    Act. — Employers    of   labour    are  [*  463] 
now  by  statute   (t)   made  liable  for  accidents  of  certain 
kinds  to  their  servants.     In  respect  of  such  liability  they  have  an 
insurable  interest  in  the  life  of  every  employ^  up  to  the  limit  of 
compensation  provided  by  that  Act. 

The  Railway  Passengers'  Assurance  Co.  has  by  a  private  Act  (u) 
taken  special  powers  to  insure  the  liability  of  employers  against 
their  liability  under  the  Employers'  Liability  Act,  and  other  com- 
panies have  been  constituted  for  the  same  purpose  under  the 
Companies  Acts.  , 

Insurers  against  employers'  liability  require  to  know  the  nature 
of  the  business  in  which  the  liability  is  to  be  incurred,  the  number 
of  persons  employed,  the  mode  of  conducting  the  business,  and  the 
amount  of  wages  paid  (on  which  the  premiums  are  calculated). 
In  a  very  recent  case  a  question  has  arisen  as  to  which  a  difference 
of  opinion  exists.  The  case  was  as  follows  : — 

Unusual  operation  by  workmen  performed  by  employers1  direction. — 
An  unexploded  shell  brought  from  Alexandria,  mistakenly  be- 

(q)  Perry  v.  Provident  Life,  99  Mass.  162.     Same  v.  Same,  103  Mass.  243. 

(r)  See  Salvin  v.  James,  6  East  571. 

fa)  Braunstdn  v.  Accidental  Death,  31  L.  J.  Q.  B.  17.  5  L.  T.  N.  S.  550,  1  B. 
&  S.  782,  8  Jur.  N.  'S.  506.  See  Manby  v.  Gresham  Life,  4  L.  T.  N.  S.  347,  9 
W.  R.  547.  31  L.  J.  Ch.  94,  29  Beav-.  439,  7  Jur.  N.  S.  383. 

(t)  Employers'  Liability  Act,  1880  (43  &  44  Viet.  c.  42). 

[u]  44  &  45  Viet.  cap.  xli. 
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lieved  to  be  spent,  was  sent  to  a  gun-making  company  for  the 
purpose  of  cutting  it  with  machinery  which  they  had  made  for 
other  purposes,  but  which  was  the  best  for  the  purpose  desired. 
Before  the  shell  was  cut  it  was  discovered  to  contain  gunpowder. 
A  workman  was  told  to  clear  out  the  powdt  r,  and  while  he  was  go 
doing  the  shell  burst  and  injured  him,  and  he  recovered  compen- 
sation from  his  employers,  who  were  insured  in  respect  of  their 
gunmaking  business  and  their  statutory  liability  to  their  employes. 
The  policy  contained  a  warranty  against  explosives,  and  when  the 
employers  sued  the  insurers  for  the  indemnity  the  insurers 
pleaded  this  breach  of  warranty,  and,  further,  that  the  man  was 
not  when  injured  engaged  in  the  ordinary  work  of  the  employers 
as  described  in  the  policy.  The  employers  obtained  judg- 
[*  464]  ment  at  the  *trial,  but  the  Divisional  Court  was  divided 
on  the  question  whether  the  particular  accident  was 
within  the  policy  (x).  The  Court  of  Appeal,  however,  unani- 
mously held  that  the  accident  was  covered  by  the  policy  (y~). 

Insurers  may  exclude  risk  arising  from  change  of  trade. — Apart  from 
the  circumstances  of  the  particular  case,  it  is  clear  that  the  insurers 
are  not  bound  to  take  the  risks  of  a  change  in  the  trade,  or  the 
mode  of  conducting  it,  and  can  by  apt  words  exclude  such  risk. 

Contract  of  indemnity. — It  may  be  observed  that  this  form  of  in- 
insurance,  though  on  human  life,  is  merely  a  contract  of  indemnity 
against  a  legal  liability. 

Employer  must  defend  if  required  by  insurer  to  do  so. — The  employer 
will  be  obliged  to  defend  an  action  by  the  workman  if  the  insurer 
requires,  and  if  he  does  so  on  the  request  of  the  insurer,  or  other- 
wise reasonably,  he  will  be  entitled  to  recover  all  the  cost  which 
such  defence  has  put  him  to,  as  in  the  case  of  re-insurance  (z). 

"  Manual  labour"  English  and  Scotch  opinion  divergent. — But  pay- 
ing without  liability  will  not  entitle  the  employer  to  indemnity 
unless  the  insurers  advised  payment.  And  the  liability,  to  be  en- 
forceable against  the  insurers,  must  be  not  only  one  which  falls  on 
the  employer  within  the  statute  (otherwise  the  employer  would 
have  insurable  interest),  but  also  within  the  policy.  Thus,  in  con- 
sequence of  the  different  interpretation  put  by  English  (a)  and 
Scotch  (6)  Courts  on  the  words  ''manual  labour"  in  the  statute, 
which  applies  to  both  countries  (c),  a  Scotch  omnibus-owner  has 
both  liability  to  and  insurable  interest  in  his  conductors,  whereas 
an  English  owner  has  neither. 

(x)  Henry  Rifle  Barrel  Co.  v.  Employers'  Liability  Co.,  (Q.  B.  D.  March 
1884.) 

(y)  The  Times,  18th  July  1884. 
(z)  Supra,,  pp.  225  et  seq. 

(a)  Morgan  v.  London  General  Omnibus  Co.,  12  Q  B.  D.  201. 
(I)}   Wilson  \.  Glasgow  Tramway  Co.,  5  C.  S.  C.  (5th  series)  981. 
(c)  43  &  44  Viet.  c.  42,  s.  6  (8.) 
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^CHAPTER  XXVI.  [*  465] 

GUARANTEE   INSURANCE. 

Certain  companies  have  been  established  in  this  country  for  un- 
dertaking the  risks  of  suretyship  for  a  pecuniary  consideration. 
Their  method  of  dealing  is  based  on,  and  closely  resembles,  that  of 
the  ordinary  insurance  companies,  and  their  bonds  of  suretyship 
are  often  termed  policies. 

Writing  requisite.  —  A  contract  of  guarantee  by  the  Statute  of 
Frauds  must  be  in  writing,  it  being  a  contract  to  answer  for  the 
debt,  default,  or  miscarriage  of  another  person  (a),  and  it  being  also 
a  promise  to  be  answerable  for  a  debt  of,  or  a  default  in  some  duty 
by  that  other  person  towards,  the  promisee  (6). 

Not  limited  to  fraud.  —  Where  a  bank  manager  allows  overdrafts 
without  security,  and  loss  is  occasioned  thereby,  this  has  in  Lower 
Canada  been  held  an  irregularity  within  the  meaning  of  a  guaran- 
tee policy  "against  loss  by  the  want  of  integrity,  honesty,  or  fidel- 
ity, or  by  the  negligence,  defaults,  or  irregularities  of  the  manager" 
(c).  In  the  particular  case  the  manager  concealed  the  overdrafts 
by  fictitious  returns,  and  acted  improperly  in  concert  with  the  per- 
sons allowed  to  overdraw  (d). 

Concealment.  —  The  ordinary  rule  of  insurance  law,  that 
all  material  ^circumstances  known  to  the  assured  must  be  [*  466] 
disclosed,  does  not  apply  in  the  case  of  guarantee  policies 
(e).     The  concealment  to  avoid  the  contract  of  guarantee  must  be 
fraudulent,  for  such  policies  come  within  the  law  of  suretyship, 
and  not  of  insurance. 

Duty  of  assured.  —  A  contract  to  guarantee  a  man  from  loss  by  a 
certain  employ  6  does  not  entitle  the  employer  to  run  up  an  embez- 
zlement bill  against  the  surety,  and  keep  dishonest  servants  at  an- 
other man's  risk,  when  once  he  knows  or  reasonably  suspects  their 
dishonesty  (/).  Nor  may  he  alter  the  terms  of  the  employment, 
if  the  policy  was  granted  on  the  faith  of  them  (#),  otherwise  he 
may  (h). 

Notice  of  default.  —  Consequently,  it  would  seem  that  on  default, 


(a)  See  per  Blackburn,  J.,  Steele  v.  M'Kinlay,  5  App.  Gas.  758-770,  43  L.  T. 
258,  29  W.  R.  17.  - 

(6)  Eastwood  v.  Kenyan,  11  A.  &  E.  438.  Hargreaves  v.  Parsons,  13  M.  & 
W.  570. 

(c)  Bank  of  Toronto  v.  European  Assurance  Society,  14  Lr.  Can.  Jur.  186. 

(d)  See  also  Byrne  v.  Muzio,  8  L.  R.  Ir.  396. 


(e)  N.  British  Insurance  v.  Lloyd,  10  Ex  523,  24  L.  J.  Ex.  14. 
(/)  Phillips  v.  Foxall,  L.  R   7  Q  B.  666. 
(g)  L.  N.  W.  E.  v.  Whinray,  10  Ex.  77,  23  L,  J.  Ex.  261. 
(h)  Sanderson  v.  Aston,  L.  R.  8  Ex.  73. 
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and  notice  thereof,  the  insurer  would  at  any  rate  have  the  option 
to  terminate  the  guarantee,  and  a  right  in  equity  to  be  discharged 
it  the  employer  keeps  on  the  employe  after  discovery  of  his  defaults, 
for  one  of  the  surety's  right  on  payment  would  be  to  insist  on  the 
discharge  of  the  employe  (i). 

The  default,  &c  ,  of  which  notice  must  he  given  is,  it  would  seem, 
only  such  default,  etc.,  as  will  found  a  claim  on  the  guarantors  (&)• 
But  this  is  a  mere  question  of  the  construction  of  the  particular 
instrument. 

Right  to  dismal  of  employed.— The  guarantor  company  can  require 
dismissal  for  misconduct  if  the  person  guaranteed  has  the  power 
to  do  so,  which  in  guarantees  of  rate  collectors  and  the  like  is  not 
always  possible,  for  a  guarantee  may  be  given  to  a  collector-general, 
or  the  guardians  of  the  poor,  while  the  power  to  dismiss  is 
[*  467]  vested  in  another  person  or  *body  like  the  Treasury  or 
Local  Government  Board  or  Board  of  Trade  (/).  Non- 
exercise  of  a  power  to  suspend  the  employed  vested  in  the  holder 
of  the  policy  will  not  avoid  it  (m). 

Contents  of  guarantee  policies. — Guarantee  policies  contain  pro- 
visions as  follows : — 

1.  That  the  employer  shall  give  notice  of  any  default  or  defalca- 
tion by  the  employed. 

2.  To  forward  any  claim  made  in  respect  of  the  policy  within  a 
limited  time. 

3.  A  proviso  that  the  company  shall  be  entitled  at  the  employer's 
expense  to  call  for  reasonable  particulars  and  proofs  of  the  correct- 
ness of  the  claim,  and  verification  thereof  by  statutory  declaration. 

4.  That  only  one  claim  may  be  made  under  a  policy,  and  that 
only  in  respect  of  defaults,  &c.,  committed  within  a  month  of  the 
receipt  of  the  notice  (n). 

5.  That  the  policy  is  granted  only  on  condition  that  the  business 
of  the  employer,  and  the  duties  and  salary  of  the  employe,  shall  re- 
main exactly  as  stated  in  the  particulars  of  proposal. 

6.  That  unless  notice  of  anything  making  the  actual  facts  to 
differ  from  the  particular  statements  made  shall  be  given  to  the 
insurers,  and  consent  to  the  change  be  given  by  indorsement,  the 
policy  will  be  void. 

7.  That  the  employer  shall,  if  reqired,  aid  (at  the  company's  ex- 
pense if  a  conviction  be  obtained)  in  prosecuting  the  employe  to 

conviction,  and  at  the  company's  expense  give  all  infor- 

[*  468]  mation  and  assistance  *to  enable  the  company  to  sue  for 

and  obtain  the  reimbursement  by  the  employed,  or  his 

(i)  Shepherd  v.  Beecher,  '2  Peere  Wms.  289.  Phillips  v.  Foxall,  per  Black 
burn,  J-,  L.  R.  7  Q.  B.  665,  680.  Burgess  v.  Eve,  13  Eq.  450. 

(k)  Byrne  v.  Musio  8  L.  R.  Ir.  396,  408. 

(I)  Lawder  v.  Lawder,  I.  R.  7  C.  L.  67.     Byrne  v.  Muzio,  SLR.  Ir.  396. 

(m)  Byrne  v.  Muzio,  8  L.  R.  Ir.  412.  Westport  Union  v.  CTMalley,  8  L.  R.Ir. 
412  note. 

(n)  Herein  such  policies  differ  widely  from  fire  policies,  where  a  dozen  claims 
if  they  arise,  can  be  made. 

366 


GUARANTEE   INSURANCE.  *  4G9 

estate,  of  any  moneys  which  the  company  shall  have  become  liable 
to  pay. 

What  conditions  are  precedent  to  payment — So  far  'as  any  of  these 
conditions  are  for  something  to  be  done  preliminary  to  the  comple- 
tion of  the  proof  satisfactory  to  the  directors,  from  which  comple- 
tion of  proof  the  time  of  payment  is  to  run,  they  are  precedent. 
But  those  relating  to  matters  to  be  done  after  payment  are  not  and 
cannot  be  conditions  precedent.  The  condition  as  to  prosecution 
being  a  means  of  proving  the  employer's  claim  or  loss  is  precedent, 
or  can  be  so  made  (o). 

But  a  condition  that  the  employer  shall  give  assistance  to  enable 
the  company  to  obtain  reimbursement  from  the  employed,  cannot 
be  precedent  to  the  obligation  of  the  company  to  pay,  since  the 
company  cannot  be  entitled  to  reimbursement  until  it  has  either 
paid  or  became  liable  to  pay  (p). 

In  a  guarantee  insurance,  as  the  obligation  of  the  surety  is  con- 
tinuing, the  obligation  of  the  creditor  or  employer  is  also  continu- 
ing, and  any  representation  and  understanding  as  to  the 
trustworthiness  of  the  employed,  on  which  the  contract  was 
originally  founded,  continues  till  its  termination  (q). 

Guarantee  to  guardians  of  poor. — Nor  if  the  guarantee  be  given  to 
the  guardians  of  the  poor  will  the  guarantee  company  be  exempt 
from  liability  on  account  of  the  negligence  of  the  overseers  in  call- 
ing the  collector  to  account  (r). 

^Representation  as  to  mode  of  keeping  accounts.— A  statement  [*  469] 
by  the  employer  as  to  the  mode  and  times  of  examining  the 
accounts  of  the  principal  for  person  employed,  amounts  to  a  repre- 
sentation of  the  course  of  business  intended  to  be  pursued,  and 
must  be  so  complied  with  (s),  and  the  practice  of  examination  must 
continue  as  stated,  or  any  charge  must  be  notified  and  assented  to, 
or  waived  by  the  guarantee  society.  If  a  material  change  is  made 
without  the  assent  of  the  society,  the  policy  will  be  invalidated  (t). 

The  liability  of  the  guarantors  will  be  for  all  defaults  of  the  em- 
ploye within  the  period  for  which  the  guarantee  is  given,  whether 
found  out  within  the  year  or  after  its  expiration,  unless  limited  by 
apt  words  to  defaults  committed  and  discovered  within  the  year  (u). 

Renewal  of  contract.  Alterations  in  company's  rules  will  not  terminate 
contract. — Guarantee  policies  are  usually  made  for  a  term  of  one 
or  more  years.  It  is  sometimes  stipulated  that  unless  notice  to  ter- 
minate be  given,  the  policy  shall  be  treated  as  a  renewal  contract 

(o)  London  Guarantee,  &c ,  v.  Fearnley,  5  App.  Gas.  916,  43  L.  T.  390,  28  W. 
R.  893,  6  L.  R.  Ir.  219,  232,  394. 

(p).  Same  case. 

(q)  Smith  v.  Bank  of  Scot! and,  1  Dow  272-292.  Phillips  v.  Foxall,  L.  R.  7 
Q.  B.  666. 

(r)   Guardians  Mansfield  Union  v    Wright,  9  Q.  B.  D.  683. 

(s)  Benham  v.  United  Guarantee,  7  Ex.  744,  16  Jur.  691,  21  L.  J.  Ex.  317. 

(t)  Towle  v.  National  Guardian.  30  L.  J.  Ch.  900,  7  Jur.  N.  S.  1109,  5  L.  T. 
N.  S.  193,  10  W.  R.  49,  reversing  9  W.  R.  649. 

(u)  Fanning  v.  London  Guarantee  Co  ,  10  Victoria  L.  R.  8. 
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of  like  nature  and  conditions  (v).  The  effect  of  this  is  merely  to 
continue  the  contract  for  a  second  term.  At  the  end  of  that  term, 
if  no  notice  to  continue  is  given,  or  other  arrangement  made,  the 
policy  drops.  Alterations  in  the  rules  of  the  company,  on  the  faith 
of  which  the  assured  took  the  guarantee  (V),  will  not,  however, 
have  the  effect  of  determining  such  a  renewed  contract  if  no  notice 
to  terminate  has  been  given  by  either  party  (x),  and  the  insurers 
will  be  entitled  to  the  renewal  premium. 

Amalgamation. — Amalgamation   with   another  company 
[*  470]  will  not  affect  *the  validity  of  the  renewal,  whether  it  be 
within  the  powers  of  the  company  or  not  (?/). 

Where  one  of  the  conditions  indorsed  was  that  all  guarantees, 
whatever  might  be  the  original  term,  should  from  the  expiration  of 
such  original  term  be  treated  as  a  renewed  contract  of  the  like  na- 
ture and  conditions,  unless  either  the  member  interested  therein, 
or  the  board  of  directors,  should  give  two  calendar  months'  notice 
of  an  intention  not  to  renew  the  same,  it  was  held  that  the  renewed 
contract  was  not  itself  to  be  deemed  to  contain  this  particular  con- 
dition as  to  renewal,  and  that  therefore  even  in  the  absence  of  no- 
tice the  contract  did  not  extend  beyond  one  renewal.  "A"  renewal 
is  one  renewed  contract  (z). 

Retirement  of  partner  from  guaranteed  firm. — Guarantees  on  grops 
annual  returns  (a),  floating  risks  or  rent,  are  sometimes  granted. 
When  they  are  made  to  a  partnership  with  a  provision  that  the 
guarantee  shall  cease  on  death  or  retirement  from  business  of  any 
member,  the  retirement  of  a  partner  will  avoid  the  guarantee,  and 
the  company  cannot,  it  seems,  affirm  it  and  sue  for  the  premium  (a). 

Subrogation  of  company. — A  guarantee  company  issuing  these 
policies  is  as  a  surety  entitled  to  all  the  ways  and  means  of  the  per- 
son guaranteed  against  the  principal  debtor  (&). 

Liquidator  and  receiver. — Liquidator  under  the  Companies  Acts 
may  give,  in  lieu  of  the  two  sureties  usually  required,  the  guaran- 
tee of  any  society  established  by  charter  or  Act  of  Parliament  (c). 

Receivers  in  the   Court  of  Chancery  have  been,  after 
[*  471]  *some  difference  of  opinion  and  practice,  allowed  to  do  the 
same  (d). 

No  case  on  the  point  seems  to  have  occured  in  the  Queen's  Bench 
Division,  and  the  new  Rules  (e)  prescribe  that  unless  otherwise 

v)  Solvency  Mutual  Guarantee  Co.  v  Froane,  7  H.  &  N.  5,  31  L   J.  Ex.  139. 
w)  Solvency  Mutual  Guarantee  v.  Freeman  7  H.  &  N.  17. 
x)  Solvency  Mutual  Guarantee  v.  York.  3  H  &.  N.  588,  27  L.  J.  Ex.  487. 
y)  King  v.  Accumulative  Life,  3  C.  B.  N.  S.  151,  6  W.  R.  12,  30  L.  T.  119,  27 
L.  iT.  C.  P.  57,  3Jur.  N.  S.  1264. 

z)  Solvency  Mutual,  &c.,  v.  Froane,  81  L.  J  N  S.  Ex.  193,  7  H.  &  N.  5. 
a)  Solvency  Mutual  Guarantee  v.  Freeman,  7  H.  &  N.  17. 
6)  Mercantile  Law  Amendment  Act. 

(c)  Companies  Act,  1862,  General  Rule  10. 

(d)  Colmore  v.  North,  27  L.  T,  N.  S.  405,  42  L.  J.  Ch.  4,  21  W.  R.  43.     Man- 
ners v.  Furze,  11  Beav,  30. 

(«)  Ord.  1.  r.  16. 
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ordered  the  person  to  be  appointed  receiver  shall  first  give  security 
to  be  allowed  by  thejCourt  or  a  judge ;  such  security  to  be  by  recog- 
nisance in  the  Form  No.  21  in  Appendix  L.  unless  otherwise  or- 
dered. 

Administrator  pendente  lite. — But  there  is  little  reason  to  doubt 
that  the  Chancery  practice  would  be  followed  in  the  whole  of  the 
High  Court,  and  in  the  Probate  Division  an  administrator  pendente 
lite  who  is  a  mere  receiver  has  been  allowed  to  offer  this  form  of 
security,  on  the  Court  being  satisfied  that  the  bond  proposed  was 
in  accordance  with  the  rules  prescribed  by  the  constitution  of  the 
society.  The  security  is  certainly  better  than  that  of  a  private 
person  (/). 

(/)  Carpenter  v.  Queen's  Proctor,  7  P.  D  235.  51  L.  J.  Prob.  91,  46  L.  T. 
821,  31  W.  R.  108. 
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[*  472]  *CHAPTER  XXVII. 

BANKRUPTCY. 

Must  notice  of  assignment  have  been  given  to  defeat  claim  of  trustees  in 
bankruptcy  f — Prior  to  the  Bankruptcy  Act,  1869,  where  the  assured 
affected  to  assign  a  policy  of  life  assurance  for  valuahle  considera- 
tion, the  assignee  for  value  would  not  have  a  good  title  as  against 
the  assignee  in  bankruptcy,  unless  he  had  given  notice  of  the  as- 
signment to  the  insurance  office,  as  the  policy  would  in  the  absence 
of  such  notice  be  deemed  to  be  in  the  order  and  disposition  of  the 
bankrupt,  and  pass  to  the  assignee  in  bankruptcy  accordingly,  un- 
der the  order  and  disposition  clause  of  the  statute  (a),  nor  would 
the  giving  of  notice  be  rendered  unnecessary  by  the  practice  of  the 
particular  office  not  to  take  notice  of  assignments  (6),  and  the  no- 
tice must  have  been  actual  and  not  merely  constructive  (c). 

Now,  however,  it  is  not  necessary  for  the  assignee  for  value  of  a 
policy  of  life  assurance  to  give  notice  to  the  office  in  order  to  pre- 
vent the  policy  passing  to  the  trustee  in  bankruptcy;  because  poli- 
cies of  assurance,  being  choses  in  action,  are  excepted  from  the 
operation  of  the  order  and  disposition  clause  of  the  Bankruptcy 
Act,  1869  (cf),  and  also  from  the  like  section  of  the  Bankruptcy 
Act,  1883  («). 

Can  claims  arising  out  of  insurance  be  proved  in  bankruptcy  f 
[*  473]  — Under  the  older  Bankrupt  Laws,  demands  payable  *on  a 
contingency  could  not  be  proved  against  the  estate  of  the 
bankrupt,  and  this  risk  was  held  to  apply  to  money  assured  by  a 
policy  of  insurance ;  but  a  provision  was  inserted  in  the  Bank- 
ruptcy Act,  1849,  s.  174,  enabling  the  assured  in  a  policy  of  insur- 
ance to  make  a  claim,  and  after  the  loss  or  contingency  happened 
to  prove  and  receive  dividends,  in  like  manner  as  if  it  had  hap- 
pend  before  the  bankruptcy.  Proof  in  a  similar  case  would  now 
have  to  be  made  under  s.  31  of  the  Bankruptcy  Act,  1869,  the  cor- 
responding section  in  the  Bankruptcy  Act,  1883,  being  s.  37. 

Proof  for  future  premiums. — Proof  for  unpaid  premiums  must  be 
made  under  P.  31  of  the  Bankruptcy  Act,  1869,  or  under  s.  37  of 
the  Bankruptcy  Act,  1883. 

(a)   William*  v.  Thorp,  2  Sim.  263. 
(6)   West  v.  Reid,  2  Ha.  249. 

(c)  Thompson  v.  Spiers,  13  Sim.  469. 

(d)  Bankruptcy  Act,  1869.  s.  16,  sub-s.  5.     Ex  parte  Ibbetson,  8  Ch.  D.  619 
39  L.  T.  1,  26  W.  R.  843.     Ex  parte  Barry,  L.  R.  17  Eq.  113,  43  L.  J.  Bkcy.  18. 

(e)  46  &  47  Viet,  c-  52,  s.  44,  sub-s.  3. 
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Proof  by  trustees. — Where  policies  were  settled,  proof  by  the 
trustees,  after  payment  of  the  moneys  assured,  was  allowed  against 
the  settlor's  estate,  for  the  premiums  which  the  trustees  haa  paid 
out  of  a  fund  provided  for  that  purpose  in  case  of  the  settlor's  de- 
fault to  pay  them  (/). 

Proof  against  company  being  wound  up. — A  holder  of  a  policy  of 
insurance  in  an  insurance  company  which  was  being  wound  up 
was  held  entitled  to  prove  for  the  sum  which  would  be  required  to 
be  paid  to  a  similar  solvent  insurance  company  in  order  to  give  the 
policy-holder  a  policy  for  the  same  amount  and  under  the  same 
conditions  (#). 

Rights  of  creditor  of  assured  having  a  security  on  the  policy  in  case  of 
bankruptcy. — A  secured  creditor  may  assess  the  value  of  his  securi- 
ties, and  vote  and  prove  in  respect  of  the  balance,  and  is  bound  to 
pay  over  to  the  trustee  the  amount  which  the  security  shall  pro- 
duce beyond  the  amount  of  such  assessed  value,  and  the  trustee 
may  at  any  time  before  realization  of  the  security  by  the 
creditor,  *redeem  the  security  upon  payment  of  the  [*  474J 
assessed  value.  If  the  security  prove  to  be  more  valuable 
than  the  amount  at  which  it  has  been  assessed,  the  trustee  may 
either  redeem  it  upon  payment  of  such  assessed  value,  or  he 
may  claim  whatever  surplus  the  security  may  produce  over  such 
assessed  value. 

The  proof  of  the  creditor,  however,  cannot  be  increased  in  the  event 
of  the  security  realizing  a  less  sum  than  the  value  at  which  the 
creditor  assessed  it  (fi). 

It  would  seem,  therefore,  that  if  a  creditor  has  taken  as  security 
a  policy  of  assurance,  his  most  prudent  course  will  be  to  realize  it, 
otherwise  should  it  increase  in  value  during  the  bankruptcy,  the 
gain  will  be  the  trustee's,  while  if  it  becomes  less  valuable  the  loss 
will  be  his  own.  In  Ex  parte  King  (i),  a  creditor  for  £1209  held  as 
security  a  policy  on  the  life  of  the  debtor  for  £1200.  He  tendered 
a  proof  for  his  debt,  ptating  tjrnt  he  held  the  policy  as  security, 
which  he  assessed  at  £200,  its  then  surrender  value.  The  trustee  acU 
mitted  the  proof  for  the  balance  of  the  debt,  being  satisfied  with 
the  value  put  upon  the  security.  Shortly  afterwards,  and  before 
the  close  of  the  liquidation,  the  debtor  died,  and  it  was  held  by 
Bacon,  GJ.,  that  the  trustee  was  entitled  to  the  whole  sum  received1 
on  the  policy  beyond  the  £200  at  which  its  value  had  been 
as?essed.  . 

Mortgage  of  policy  receiving  composition. — Where  a  creditor  is  se- 
cured by  a  policy  and  values  it,  and  receives  a  composition  for  the 
rest  of  his  debt  in  excess  of  his  valuation,  he  has  no  claim  on  the 

(/)  Re  Miller.  Ex  parte  Wordley,  37  L.  T.  N.  S.  38,  6  Ch.  P.  790,  25  W. 
R.  881. 

t<7)  Re  Albert  Life  Assurance  Co  ,  L.  R.  9  Eq.  707. 

ft)  Bankruptcy  Act,  1869  (32  &  33  Viet,  c-  71),  s.  40  G.  R.  90,  100,  101, 
136.  272. 

(0  Ex  parte  King,  Re  Palethorpe,  L.  R.  20  Eq.  273,  44  L.  J.  Bkcy.  92. 
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policy  beyond  the  amount  of  his  valuation  and  interest  thereon, 

together  with  the  premiums  he  has  paid  on  the  policy  (k}. 
[:|:  17-T)  In  this  case  a  debtor  bv  a  composition  *deed  dated  4th 

November  1864,  registered  under  the  Bankruptcy  Act,  1861, 
in  consideration  of  a  covenant  on  the  part  of  himself  and  a  surety 
U>  pay  a  composition  of  ten  shillings  in  the  pound,  obtained  a  re- 
k'ase  from  his  scheduled  debts  by  a  statutory  majority  of  his  cred- 
itors. The  deed  contained  a  proviso  that  every  secured  creditor 
should  have  the  full  benefit  and  advantage  of  his  security,  and 
should  be  entitled  to  the  composition  after  allowing  for  the  value 
of  such  security.  Amongst  the  secured  creditors  was  one  for  £229 
8s.  5d,  whose  security  was  a  policy  of  assurance  on  the  life  of  the 
debtor.  The  creditor  valued  the  policy  at  £16,  and  for  the  dinvr- 
(<ii(v,  namely,  £213  8s.  5d,  he  received  the  composition  often  shill- 
ings in  the  pound.  The  policy  having  fallen  in  after  some  pre- 
miums had  been  paid  by  the  creditor,  it  was  held  that  upon  the 
construction  of  the  deed  the  creditor  upon  the  execution  of  the 
(Jcecl  remained  a  creditor  for  £16  only,  and  that  (the  composition 
having  been  duly  paid)  the  proceeds  of  the  policy  after  payment 
of  £16  and  interest  belonged  to  the  debtor's  estate,  subject  to  re- 
payment with  interest  to  the  creditor  of  premiums  which  he  had 
paid. 

To  wJwm  policy-money  belongs  when  premiums  paid  by  bankrupt. — 
Where  a  man  after  his  bankruptcy  pays  the  premiums  on  policies 
an  his  own  life,  effected  and  mortgaged  by  him  before  his  bank- 
ruptcy, and  his  assignees  in  bankruptcy  disclaimed  any  interest, 
and  refused  to  pay  the  premiums,  on  his  death  his  legal  personal 
representatives,  and  not  the  assignees,  are  entitled  to  any  surplus 
after  the  mortgagees  have  been  paid  (/).  In  this  case  the  bankrupt 
bad'  obtained  his  discharge  on  covenanting  to  pay  so  much  a  year 
to  liquidate  his  debts,  which  covenant  he  had  performed. 
I  Though  the  case  was  argued  on  (24  &  25  Viet.  c.  134,  s.  154) 
$  repealed  Act,  the  principle  seeing  clear  independently  of  that 

Act. 
[/*  4~6]      *  Disclaimer  by  bankruptcy  trustees.     Payment  of  premiums  by 

bankrupt  mortgagor. — If  the  trustees  in  bankruptcy  disclaim, 
tbey  cannot  subsequently  ex  post  facto  claim  again  where  they  see 
:t  chance  of  profit  (m).  Where  the  mortgagor  of  a  policy  of  insur- 
ance became  bankrupt,  but,  notwithstanding  his  bankruptcy,  con- 
tinued to  pay  the  premiums  on  the  policy,  it  was  held  that  the 
premiums  so  paid  were  in  the  nature  of  salvage  moneys,  and  mu?t 
be' repaid  to  the  legal  personal  representative  of  the  mortgagor,  he 
having  died  (n). 

.>(A>)  Jinlf,,,,    .     r.rrn,  14'Ch.    I).    171,   per  Bacon,  V.  C.  (1880),  40  L.  J.  Ch. 
560,  42  L.  T.  ."••-".>.  2*  W.  R.  578.     The  composition  was  under  the  old  JJunkruptcy 
Act,  i 
/  1)  Ilo  fydrmonth,  14  W.  It.  0  H  (IH'ir,,. 

m]   IX-  parti;  Ihhr.ixon,  8  Ch    1>.  519.  :!'.•  I-.  T.  1,  20  W.  R.  HI:;. 

n)  Shearman  v.  British    /•;//,/,//-,    Mutual.,  14  Eq.  4,  20  W.  R.  6JO,  20  L.  T. 
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Surety's  position  on  bankruptcy  of  policy  holder. — If  a  man  becomes 
surety  to  keep  up  a  policy  and  the  principal  becomes  bankrupt, 
the  surety  cannot  subsequently  recover  from  the  principal  any  pre- 
miums paid  thereafter;  for  although  such  liability  of  the  surety 
was  contingent,  it  might  have  been  proved  in  the  bankruptcy  (o). 

Avoidance  of  voluntary  settlement  of  policy. — Any  settlement  oif 
property  made  by  a  trader — not  being  a  settlement  made  before 
and  in  consideration  of  marriage,  or  made  in  favour  of  a  purchaser 
or  incumbrancer  in  good  faith  and  for  valuable  consideration,  or  a 
settlement  made  on  or  for  the  wife  or  children  of  the  settlor  of 
property  which  has  accrued  to  the  settlor  after  marriage  in  right  <>f 
his  wife — shall,  if  the  settlor  becomes  bankrupt  within  two  years 
after  the  date  of  the  settlement,  be  void  as  against  the  trustees  in 
the  bankruptcy;  and  shall  if  the  settlor  becomes  bankrupt  at  any 
subsequent  time  within  ten  years  after  the  date  of  the  settlement, 
be  void  as  against  such  trustee  unless  the  parties  claiming  under 
the  settlement  can  prove  that  the  settlor  was  at  the  time  of  making 
the  settlement  able  to  pay  all  his  debts  without  the.  aid  of 
the  ^property  comprising  in  such  settlement  ( p).  The  [*  477] 
word  "  property "  includes  a  policy  of  life  assurance,  the 
same  being  a  chose  in  action  (</).  i 

The  new  Bankruptcy  Act,  1883,  contains  a  similar  provision  to 
the  foregoing,  but  of  a  more  extended  operation,  inasmuch  as  it  apr 
plies  to  all  settlements  by  whomsoever  made,  and  not  merely  to 
those  of  a  trader  (r) 

570,  doubted  in  Leslie  v.  French,  23  Ch.  D.  552.  See  Norris  v.  Caledonian.  8 
Eq.  127,  20  L.  T.  N.  S.  939,  17  W.  R.  954,  and  Foster  v.  Roberts,  9  W.  R.  605. 
7  Jur.  N.  S.  400. 

(o)  Saunders  v.  Best,  13  W.  R.  160,  17  C.  B.  N.  S.  731.  Bankruptcy  Act% 
1869  s.  31 ;  Bankruptcy  Act,  1883,  s.  37. 

(p]  Bankruptcy  Act,  1869,  s.  91. 

(q)  Ibid.,  s.  4.  < 

(r)  46  &  47  Viet  c*52,  s.  47. 
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[*  478]  *CHAPTER  XXVIII. 

THELLUSSON  AND  SUCCESSION  DUTY  ACTS. 

Direction  to  pay  premiums  not  accumulation  within  Act. — A  direction 
or  discretion  in  a  will  or  deed  to  pay  out  of  the  testator's  or  settlor's 
property  the  premiums  on  a  policy  of  insurance  made  or  to  be 
made  upon  the  life  of  another  is  valid  for  the  whole  life  insured, 
and  is  not  an  accumulation  within  the  meaning  of  the  Thellusson 
Act  (39  &  40  Geo.  III.  c.  98)  (a). 

That  Act  only  aims  at  dispositions  for  the  accumulation  of  rents 
and  profits  as  such,  and  not  at  dispositions  having  reference  to  bar- 
gains and  contracts  entered  into  for  other  purposes  than  the  mere 
purpose  of  accumulation. 

The  benefit,  if  any,  arising  to  an  estate  from  a  policy  on  which 
premiums  have  been  paid  forovertwentv-one  years  arises  not  from 
accumulation,  but  from  application  and  expenditure  of  income  in 
obtaining  a  contract  (6). 

To  insist  that  the  policy  must  be  dropped  at  the  twenty-first 
year  would  be  to  say  that  what  is  construed  for  that  purpose  as  an 
accumulation  shall  operate  as  a  vain  casting  away  of  money.  For 
a  policy  is  evidence  of  a  contract  enforceable  by  forfeiture  of  pre- 
vious payments,  and  the  premiums  could  not  be  got  back  at  the 

end  of  the  twenty  years. 

£*  479]  *A  testatrix  empowered  her  trnstees,  if  they  should 
see  cause,  to  make  insurances  on  the  life  of  a  nephew  in 
such  a  way  as  to  enable  them  to  receive  a  sum  or  sums  at  his  denth, 
to  be  then  applied  for  the  purpose  of  the  trust.  *She  died  in  1841. 
In  1845  the^  trustees  insured  the  life  of  the  nephew  largely,  and 
paid  premiums  out  of  the  income  of  the  estate  till  1878,  when  he 
died.  The  next-of-kin  claimed  repayment  of  these  premiums  so 
far  as  paid  after  twenty-one  years  from  testatrix's  death  as  accumu- 
lations of  income  forbidden  by  the  Thellusson  Act,  but  the 
claim  was  refused  (c). 

Relation  of  predecessor  and  successor  does  not  arise  on  policy. — By 
the  Succession  Duty  Act  (d),  s.  17,  "No  policy  of  insurance  on  the 
life  of  any  person  shall  create  the  relation  of  predecessor  and  suc- 
cessor between  the  insurers  and  the  insured,  or  between  the  in- 

(a)  Bassil  v.  J Aster ^  9  Hare  177.     Halford  v.  Close,  W.  N.  7th  May  1883,  p. 
8U      C'tthrarfs  Trustees,  10  C.  S.  C.  (4th  series)  1205. 

(b)  Cathcarfs  v.  Heneage's  Trustees,  supra.     But  see  Jarman  on  Wills,  vol.  1 
(4th  eel),  316. 

(r)  Cathmrfx  Trustees  v.  Heneage's  Trustees,  10  C.  S.  C.  (4th  series)  1205. 
(d)  16  &  17  Viet.  c.  51,  s.  17. 
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surers  and  the  assignee  of  the  assured."  Upon  this  section  Sir 
George  Jessel  said  (e) :  u  No  doubt  there  may  be  a  gratuitous 
policy  of  insurance.  But  the  words  in  s.  17  mean  a  policy  effected 
in  the  ordinary  way  in  consideration  of  a  premium  or  premiums. 
If  so,  that  is  a  contract  for  money,  a  purchase  of  a  reversionary 
sum  in  consideration  of  a  present  payment  of  money,  or,  as  is  gen- 
erally the  case,  on  the  payment  of  an  annuity  during  the  life  of 
the  person  insuring.  It  is  clearly  a  contract  which  could  not  be 
fairly  described,  as  I  read  it,  as  a  disposition  of  property  at  all,  be- 
cause a  mere  covenant  to  pay  money  is  not  a  disposition  of  property 
in  the  ordinary  sense.  The  insurance  company  does  not  die,  and 
therefore  a  covenant  to  pay  money  on  the  death  of  some  other 
person  is  a  mere  covenant  to  pay  money.  It  is  no  disposition  of 
the  property  of  the  insurance  company  or  of  any  one  else." 

The  reason  for  the  exception  suggested  by  Sir  George* 
*Jessel  is  that  it  was  inserted  ex  abundante  cauteld  to  quiet  [*  480] 
the  fears  of  persons  interested  in  insurance  companies  ex 
cauteld  (/).     The  clause  extends  to  all   policies,  whether  for  the 
lives  of  the  assured  or  not,  including  policies  taken  out  by  pur- 
chasers in  reversion,  but  not  policies  so  far  as  they  were  dealt  with 
as  property  (#). 

No  duty  on  assigned  policy. — No  succession  duty  is  due  on  policies 
of  insurance  assigned  inter  vivos,  even  where  the  assignment  is 
made  to  a  son  as  a  means  of  liquidating  a'  large  amount  of  debt 
undertaken  by  him  for  his  father  (/i). 


(e)  Fryer  v.  Morland,  3  Ch.  D.  685. 
(  f)  Fryer  v.  Norland,  8  Ch.  D.  675,  685. 
(g)  128  Hansard,  401,  1398. 

(h]  Lord  Advocate  v.  Earl  of  Fife,  21  Sc.  L.  R.   151.     Fryer  v.  Morland,  3 
Ch.  D.  675. 
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Of  insurance-money,  where  insurance  by  mortgagor  and  mortgagee  in  differ 
ent  offices,  293 

APPURTENANCES— 

Recovered  for,  as  part  of  freehold,  51 

ARBITRATION— 

Ouster  of  jurisdiction  of  Courts  by,  209-212 
Common  Law  Procedure  Act,  1854,  as  to,  212 
Ascertaining  amount  before  action  by,  213 
When  all  liability  disputed,  213 
Condition  to  refer  to,  214 
When  fraud  charged,  214-215 
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AR  BITR  ATION— ( Continued] . 

Question  of  law,  whether  referable  to,  216 

Waiver  of  right  to,  210 

Specific  performance  of  agreement  to  refer  to,  216 

Regarding  Railway  Passengers'  Assurance,  217 

Whether  assured's  refusal  to  submit  to,  is  an  answer  to  his  claim,  252 

ARSON— 

Whether  within  fire  risk,  113-110 

Danger  of,  to  be  disclosed,  117 

By  assignor  of  policy,  115 

By  mortgagor,  effect  of,  on  mortgagee's  policy,  119 

By  wife  or  relation,  119 

Proof  of,  119-201 

Defence  of,  201 

ASSIGNEE— 

Takes  assignor's  title,  316 
Affected  by  fraud  of  assignor,  317 
Insurer's  knowledge  of  fraud  upon,  317 
Whether  company  trustee  for,  395 

ASSIGNMENT— 

Effect  on,  of  arson  by  assignor,  115 

Effect  on,  of  suicide  by  assignor,  133-134 

Of  fire  policy  by  one  partner  to  another,  181 

Of  claim  after  loss,  183 

After  breach  of  condition,  183 

Owner  may  give  carrier  benefit  of  insurance  without  breach  of  condition 

against,  231 

Of  property,  whether  assignor  can  recover  on  policy  after,  297-300 
Of  life  and  fire  policies  different,  298  n    (f) 
Of  fire  policy,  whether  legal,  298-  00 

Of  fire  policy,  whether  insurer's  consent  necessary,  298,  800-302 
Of  fire  policy  must  accompany  property,  300 
Pledge  of  fire  policy  no  breach  of  condition  against,  310 
Of  life  policy,  by  what  law  construed,  310,  415-41(3 
Of  life  policy,  notice  of,  310-313 
Of  life  policy,  effect  of,  310-315     • 
Of  life  policy,  how  made,  310-317 
Of  life  policy,  right  to  sue  under,  311 

Of  life  policy,  form  of,  under  Policies  of  Assurance  Act,  312 
Of  life  policy,  effect  of,  under  Policies  of  Assurance  Act,  312 
Of  life  policy,  effect  of  Judicature  Act,  314 
Agreement  for,  without  delivery  of  policy,  314 
Of  life  policy,  what  does  not  amount  to,  315,  3 1C 
I  {cf'ore  winding  up  relieves  assignor,  3  8 
Validity  of,  not  affected  by  length  of  time  between  notice  of,  to  company  and 

death  of  assured,  319 

Of  policy  enforceable  by  specific  performance,  319 
Of  policy  carries  bonus,  320 
Of  policy,  proper  covenants  in,  820-321 
Whether  authority  to  hold  policy  amounts  to,  324 
Of  policy  otherwise  void  good  as  charge,  324 
Bv  bankrupt  secretly,  324 
By  felon,  325 

Inchoate  settlement  amounting  to,  3'."5 

Of  policy  for  benefit  of  wife,  whether  her  consent  necessary,  328 
By  married  women  of  trust  policy,  330 
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ASSURED— 

Cauuot  make  profit,  2-3,  4-5 

Cannot  release  third  parties  to  insurer's  prejudice,  5 

His  negligence  within  policy,  G 

Not  obliged  to  run  the  risk,  7 

Must  fully  disclose  risk,  9 

Duty  of,  in  case  of  fire,  10-11 

Cost  of  performing  such  duty,  11-12 

May  rescind  contract  induced  by  insurer's  fraud,.  82-33 

Where  policy  obtained  by  fraud  of,  course  open  to  insurer,  33 

Infant  may  be,  35 

Married  woman  may  be,  35 

Cannot  evade  law  by  insuring  nominally  for  himself,  39 

Has  insurable  interest  in  own  life,  39 

Interest  of,  in  subject  of  insurance  must  be  lawful,  44 

Need  not  have  legal  interest,  47-48 

Any  one  wi  h  interest  may  be,  49 

Death  of,  within  days  of  grace,  104 

Going  beyond  limits,  106 

Negligence  of,-  loss  from,  116 

Wilful  act  of,  loss  from,  116 

Duty  of,  to  save  property,  125 

Death  of,  caused  by  person  entitled  to  policy-money,  131 

Material  facts  must  be  disclosed  by,  152-153,  159-161 

Material  facts  must  be  disclosed  by  every  agent  of,  155 

Statement  of  "  the  life  "  as  agent  of,  155 

What  need  not  be  disclosed  by,  164 

Defence  to  action  by,  when  insurance  paid,  227-229 

Assignment  by  insurers  of  subrogated  rights,  defence  to  action  by,  229 

Not  to  prejudice  insurer's  rights,  231 

Re-insurance  discharged  by  payment  to,  230 

Has  no  lien  on  re-insurance  policy,  V60 

Character  of,  to  be  disclosed  on  re  insurance,  2i;5 

Interest  of,  not  defeated  by  mortgage,  303 

Going  abroad,  whether  policy  avoided,  321. 

Presumed  to  read  answers  written  for  him  by  agent,  423 

Affected  by  agent's  fraud,  442 

Notice  to  broker  of,  not  notice  to  insurer,  442 

Correct  description  of,  452 

AVERAGE— 

Condition  as  to,  246 

Two-thirds  clause.  248 

Clause  in  fire  policy  as  to,  249 

When  goods  in  lighters,  250 

Difference  in  fire  and  marine  assurance  of,  240 

BAKER— 

11  Stock-in-trade  of,"  what  covered  by  policy  on,  32 

BAILEES— 

As  to  insuring  for  full  value.  52,  55-57 

Goods  held  in  trust  by,  56,  181 

Insurance  by,  and  by  bailor,  240 

Insuring  own  and  bailor's  goods  without  authority,  440 

BAILOR— 

Insurance  by,  and  by  bailee,  240 
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BANKRUPT— 

Insurable  interest  of  creditors  in  estate  of,  G7 

Whether  insured  can  sue  when  a,  182 

Policy  of,  passes  to  trustee,  820,  472 

Procuring  renewal  of  policy  to  creditor,  320 

Secret  assignment  of  policy  by,  824 

Premiums  paid  by  mortgagor  when  a,  339 

Whether  policy  passes  to  trustee  of,  472 

Proof  for  amount  of  policy  where  company  is,  473 

To  whom  policy-moneys  belong  when  premiums  paid  by,  475 

Disclaimer  by  trustee  of,  476 

Surety  for  payment  of  premiums  due  from,  476 

Voluntary  settlement  of  policy  by,  476 

BILL  OF  SALE— 

Whether  holder  of,  entitled  to  proceeds  of  policy,  284 

BILLS  OF  LADING— 

With  direction  to  insure,  54 

BONUS— 

Whether  it  passes  by  contract  to  assign  policy,  320 
Whether  trnsts  of  policy  include,  828 
Deduction  of,  from  calls,  878 
Whether  income  or  capital,  393 
Novation  by  acceptance  of,  411 

BROKER- 
AS  to  insuring  full  value,  52-54 
Lien  of.  on  policy,  356 
Employed  to  obtain  policy,  authority  of,  430 

BROTHER— 

Sifter's  insurable  interest  in  life  of,  40 

BUILDING- 
IS  insured  qua  building,  252 

"BURNT  OR  NOT  BURNT"— 
Insurance  as,  28,  46 

CANCELLATIOX- 

Of  policy,  notice  of,  for  agent  for  procuring  insurance,  443 

CARRIER— 

Insuring  for  full  value,  52,  55-56 

Insuring  goods  held  in  trust  by,  56 

Risk  of,  wh«n  it  begins  and  c-iids,  100 

Negligence  of,  causing  loss,  116 

Insurer  has  subrogation  against,  230 

Owner  of  goods  may  give  benefit  of  insurers  to,  231 

CERTIFICATE— 

Of  loss,  by  magistrate   &c.,  192 

CHILD- 

Insurable  interest  in  parent's  life,  40 
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CLAIM— 

Condition  as  to  fraud  in,  197 

False  statement  in,  198 

Excessive,  whether  fraudulent,  199-200 

Mistake  in,  200 

Application  of  funds  set  apart  to  answer  immediate,  397 

How  valued  on  winding  up  of  company,  401 

COFFEE-HOUSE— 

Whether  hazardous  trade,  110 

COMMISSION— 

Whether  insurable,  41 

Not  payable  to  agent  by  insurer  and  insured,  442 

COMMISSION  AGENT  - 

Insurance  for  full  value  by,  57-58 

COMPANIES  FOR  INSURANCE— 
Varieties  of,  360 
How  formed,  362 
Registration  of,  366-372 
Deeds  of  settlement  can  be  inspected,  367 
What  are,  under  Companies  Acts,  367,  379 
Reason  for  incorporating,  368 
Contracting  ultra  vires,  368-371 
Using  seal  informally,  369 

Business  of,  must  conform  to  constitution  of,  370 
Form  of  contracts  of,  371 
Appointment  of  solicitor  by,  372 
Debentures  in  fraud  of,  373 
Powers  of  investment  of,  374 
Holding  of  land  by,  379 
Deposit  of  £20,000  by,  381 
Keeping  accounts  of,  383 
Life  assurance  funds  of,  to  be  separate,  383 
Balance-sheet  of,  to  be  lodged  with  Board  of  Trade,  ?84 
Actuarial  investigation  of  affairs  of,  384 
Contribution  to  fire  brigade,  386 
Whether  policy-holder  creditor  of,  387,  394 
Whether  policy-holder  can  interfere  in  management  of,  387,  394 
Whether  policy-holder  a  contributory  of,  J;89 
Funds  of,  how  liable  for  loss,  390 
Surplus  profits  of,  what  are,  390 
How  liability  of,  limited,  392 
Funds  of,  include  unpaid  calls,  393 
Whether  trustee  for  assignee  of  policy,  395 
Whether  shareholder  can  be  sued,  396 
Annuitants  are  creditors  of,  399 
Claims  against,  how  valued  on  winding  up  of,  401 
Whether  amalgamation  of,  without  consent  of  Court,  409 
Resuscitation  of,  for  winding  up,  410 
Proceedings  against,  where  Scotch  or  Irish,  420 
Judgment  against,  in  one  part  of  United  Kidgdom  enforceable  in  other  parts. 

420 

General  agent  of,  authority  of,  423 
Mistaken  instructions  to  agent  of,  426 
Bound  where  intention  to  insure  in  other  company,  427 
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COMPANIES  FOR  INSURANCE— (Continued). 
Agent's  fraud,  effect  of,  on,  436 
Must  <ir«uit  policy  if  premium  retained,  436 
Can't  adopt  agent's  contract  outside  business  of,  437 
Can't  adopt  policies  of  other  companies,  437 
Contract  of  agent  beyond  authority  ratified  by,  437 
Can  ratify  after  loss,  438 

CONCEALMENT— 

Return  of  premiums  where,  86-87 

Of  maternity,   141 

Of  imprisonment,  141 

Of  material  fact,  150 

By  not  answering  question,  151 

What  it  is,  152 

By  insurer,  152 

By  agent,  156 

Of  claim  on  other  office,  157 

Of  illness,  157-161 

Of  fire  to  adjacent  property,  158 

Purchaser  of  policy,  how  affected  by,  161 

Discovery  before  payment  by  insurer  of,  161 

Of  other  insurance,  173 

Of  refusal  by  other  company,  206 

CONDITION— 

Precedent  must  be  performed,  144 
Broken  policy  voidable,  1 63 
New  agreement  after  breach  of,  164 
Payment  in  ignorance  of  breach  of,  164 
Usual  in  fire  policy,  165 
As  to  user  of  property,  166 
As  to  removal  of  property,  166 
Suspensory  during  forbidden  user,  166 
Evidence  to  explain,  167 
As  to  hazardous  business,  167 
change  of  business,  167 
disclosing  other  insurances,  173 

„  ,,  ,,  waiver  of,  175 

double  insurance,  175 

,,  ,,  in  foreign  company   176 

,,  ,,  by  interim  receipt,  176 

to  double  insurance,  second  insurance  on  part  of  property,  175 
,,  ,,          binds  assignee  in  bankruptcy,  175 

,,  j,          policy  not  issued,  17<> 

change  of  title,  178 

execution  against  property  insured,  171) 
shifting  policy  to  other  property,  180 
Waiver  of  breach  of,  182,  192,  203 
Mortgagee  recovering  for  mortgagor  who  broke,  182 
Limiting  time  to  sue,  182 
As  to  notice  of  loss,  1  >  1 
Precedent  to  insurer's  liability,  184 
As  to  verification  of  loss,  187 

.,  ,,          waiver  of,  191 

,,     fraud  in  claim,  106 
,,     procurement  of  fire,  196 
.,     entry  of  premises  by  insurer,  200 
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CONDITION— ( Continued}. 
As  to  reinstatement,  201 

,,     forfeiture  of  premiums,  202 
Usual  of  life  insurance,  203 
Licence  to  break,  205 
As  to  omissions,  206^ 

misrepresentations,  206 

military  service,  207 

arbitration,  214 

subrogation,  237 

contribution,  245 

average,  246 

two-thirds  clause,  248 

That  re-insured  should  retain  certain  amount  of  insurance,  264 
Limiting  time  for  recovery,  2*56 
As  to  furnishing  proofs,  how  complied  with,  266 
Inspector's  power  to  dispense  with,  433 

CONSIGNEE— 

Insuring  for  full  value,  52-57 

Merchants  compelling  insurance  by,  53-54 

Bills  of  lading  received,  with  directions  to  insure  by,  54 

Contribution  where  insurance  by  consignor  and,  244 

CONSIGNOR— 

Contribution  where  insurance  by  consignee  and,  244 

CONSTRUCTION  OF  POLICY— 
General  rule,  28,  29,  30 
Written  words  prevail  over  printed,  29 
Rigid,  not  favoured,  29-30 
Against  insurer,  30 
In  popular  sense,  31 

Words  of  policy  supersede  custom,  31-32 
Custom  may  control  ambiguity,  31-32 

CONTRIBUTION— 

When  it  occurs,  6,  238 
Subrogation,  difference  between  it  and,  239 
Between  insurers  of  several  mortgagees,  240 
1  Condition  as  to,  245 

Where  insurance  by  consignor  and  consignee,  244 
Evidence  as  to  policy  being  one  for,  244 
Specific  insurance  and,  245-247 
Effect  of  clause  as  to,  in  re-insurance  policy,  264 

Between  insurers  where  separate  policies  by  mortgagor  and  mortgagee,  295 
Between  sureties  where  one  has  paid  debt  and  obtained  policy,  345 
Right  of,  gives  no  lien  on  policy  money,  354 

CONTRIBUTORY— 

Executor  as,  376 

Whether  secretary  holding  shares  as  trustee  for  company  is,  377 

Whether  vendor  still  on  register  is,  377 

Whether  bonus  deducted  from  calls  on,  378 

Not  exempted  by  forfeiture  of  shares,  378 

Liable  if  transfer  of  shares  incomplete,  378 

Whether  promoter  is,  when  shares  fully  paid,  378 
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CORPORATION- 
NO  insurable  interest  in  corporate  property  by  stock-holders  in,  48 

COVENANT- 
TO  keep  up  policy  whether  broken  by  suicide,  136,  321 
By  tenant  to  repair  and  insure  for  fixed  sum,  272 

,,          excluding  fire,  272 
to  insure,  runs  with  land,  273 

is  usual  covenant,  274 
form  of,  274 
uncertainty  in,  274 
damages  for  breach  of,  275 
relief  for  breach  of,  276 

antedating  receipt  does  not  cure  breach  of,  276 
,  in  landlord's  name,  effect  of,  278 

To  insure,  whether  policy  vested  in  covenantee  by,  315 
Proper,  in  assignment  of  policy,  320 

To  keep  policy  on  foot,  whether  broken  by  going  abroad,  321 
To  effect  and  settle  policy,  action  for  breach  of,  322 
To  effect  and  settle  policy  by  husband,  whether  breach  of  it  excuses  breach 

by  wife's  father  of  his  covenant,  826 
To  insure  mortgagee's  power  of  sale  on  breach  of,  347 
To  keep  policy  on  foot,  power  of  sale  on  breach  of,  347 
To  keep  policy  on  foot,  damages  for  breach  of,  348    . 
To  repay  premiums,  damages  for  breach  of,  348 
Not  to  go  abroad,  damages  for  breach  of,  349 


To  pay  policy  out  of  special  funds,  395 
To  indemnify  on  a 


amalgamation,  408 


CREDITOR— 

Policy  of,  whether  indemnity,  13,  15,  16-17 

By  judgment,  interest  of,  68 

Interest  in  bankrupt's  estate,  68 

Debtor's  interest  in  life  of,  69 

Interest  of,  in  debtor's  life,  69 

Interest  of,  in  surety's  life,  69 

For  gaming  debt  has  no  insurable  interest,  69 

For  debt  incurred  during  minority,  69 

Paid  since  policy  can  recover,  70 

Can  recover  though  debt  becomes  statute  barred,  70 

Fully  secured  insurable  interest  of,  70 

Insuring  life  of  debtor's  wife  who  assigns,  70 

Must  pursue  authority  given  by  debtor,  73 

Insurance  by,  on  debtor's  life,  whose  is  it,  341-343 

Assignment  of  policy  to,  on  trust  to  pay  own  debt  and  pay  over  surplus, 

339-341 

Cannot  compel  debtor  to  insure,  342 
\Vlictlu-r  policy-holder  is,  387,  394 
Whether  annuitant  is,  :'/.»!i 
Not  affected  by  limited  liability  to  policy-holder,  400 

CUSTOM— 

Words  of  policy  prevail  over,  31-32 
May  control  ambiguity,  81-32 

CUSTOM,  ANNUITY,  AND  BENEVOLENT  FUND— 
Insurance  under,  322 
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DAMAGES— 

In  action  for  negligence  not  reduced  by  insurance,  19 
Secus,  if  death  occurs  through  the  negligence,  20 
Indirect,  not  recoverable,  222 
For  breach  of  covenant  to  insure,  275 

,,  .,  keep  policy  on  foot,  348 

,,  ,,  repay  premiums,  348 

,,   ^  ,,  not  to  go  out  of  Europe,  349 

Whether  insurance  money  deducted  from,  445 

DAYS  OF  GRACE— 

What  are,  9?. 

Premium  unpaid  and  loss  during,  93 

Insurer  cannot  terminate  contract  during,  93-94 

Whether  insurer  bound  to  receive  premium  during,  93-94 

Payment  of  premium  after  death,  but  during,  95 

„  ,,          after,  95 

,,  ,,          within,  and  death  within,  104 

DEATH— 

Campany  liable  though  policy  not  issued  before,  101 

If  not  within  period  of  insurance,  company  not  liable,  103 

By  law,  whether  within  policy,  129 

By  suicide,  whether  within  policy,  180 

By  unlawful  operation,  whether  within  policy,  130 

By  drowning,  whether  within  policy,  130 

By  duelling,  whether  within  policy,  130 

By  own  hands,  130,  133 

Caused  by  person  effecting  insurance,  131 

Onus  of  proof  where  suicide  cause  of,  133,  456 

Deduction  of  insurance  from  damages  where  negligence  cause  of,  446 

From  fall  when  catching  train,  whether  accident,  455 

In  water,  drowning  presumed,  455 

By  train  running  over  when  seized  with  fit,  456 

JFrom  ruptured  blood-vessel  by  using  clubs,  456 

From  inflammation  after  rupturing  blood-vessel,  457 

Within  accident  policy  when  solely  from  accident,  457 

From  erysipelas  caused  by  wound,  457-458 

From  overdose,  457-458 

From  operation  for  hernia,  458 

.From  fall  from  joist,  458 

From  fall  from  engine,  459 

From  fall  from  mounting  carriage,  459 

Amount  of  compensation  in  case  of,  by  railway  accident,  450,  461 

Proof  of,  461    ' 

DEBENTURE— 

Intro,  vires,  but  in  fraud  of  company,  373 

DEBT— 

Gaming,  gives  no  interest,  69 
Incurred  during  minority  may  give  interest,  69 
Paid  since  policy  does  not  avoid  insurance,  70 
Statute  barred  before  dropping  of  life,  70 
When  fully  secured  gives  interest,  70 
Creating  lien  gives  interest,  70 
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DEBTOR— 

Interest  in  creditor's  life  of,  69-70 

Interest  of  creditor  in  life  of,  69 

Wife  of,  securing  debt,  creditor  may  insure  her  life,  70 

Interest  of  one  joint  debtor  in  life  of  another,  70 

Insurance  by  creditor  on  life  of,  341-344 

Whether  charging  with  premiums  makes  policy  belong  to,  342 

Not  compellcble  to  insure  for  creditor's  benefit,  346 

DEPOSIT— 

Of  policy  as  security,  298,  310,  355 

Of  policy  by  person  out  of  jurisdiction  with  one  within  jurisdiction,  357 

Of  £20,000  by  life  companies,  381,  418 

DESCRIPTION— 

Of  property  must  be  accurate,  104,  160 
Partially  true,  163 
Substantially  true,  160 

DEVIATION— 

From  route,  effect  of,  on  insurance,  100 

DIRECTORS— 

Ultra  vires  acts  of,  not  binding,  368 

Discretionary  powers  of,  369 

Informal  use  of  seal  by,  369 

Policy  issued  by  ostensible,  369 

Power  of,  to  pay  loss  not  within  policy,  374 

Must  contribute  for  qualifying  shares,  378 

Powers  of,  presumed  to  be  known,  422 

Payment  of  commission  by,  after  agency  determined,  424 

Appointed  to  select  agents  at  commission,  435 

Vacate  office  when  participating  in  profits,  425 

Fraudulent  contract  of,  void  against  assignee  for  value,  425 

Notice  to,  4E2 

DISCOUNT— 

Belongs  to  principal,  not  to  agent,  442 

DISEASE- 

Must  be  disclosed,  139 
Predisposition  to,  \  39 
Requiring  confinement,  139 
"Localr'ywhat  it  is,  139 
Fits,  meaning  of,  140,  149 
Gout,  meaning  of,  140 
Spitting  blood,  meaning  of,  141 
Drinking  habits,  meaning  of,  142 
Furnishing  particulars  of,  151 
Insured  unconscious  of,  158 

DOMICILE— 

Of  company,  where  it  is,  414 

DONATIO  MORTIS  CA USA- 
Life  policy,  subject  of,  308 
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DRINK— 

Meaning  of  "under  influence  of,"  157 

DRIVING— 

Not  exposure  to  unnecessary  risk,  458 

DROWNING— 

Whether  death  by,  within  life  policy,  130 

accident  policy,  455 
Where  death  in  water,  presumption  of,  455 

DRYING- 

Kiln  used  for,  110 

DUELLING- 

Death  by,  130 

DWELLING— 

Gaol  described  as,  159 
Room  described  as,  162 

ELECTRICITY— 

Whether  fire  risk,  115 

EMPLOYERS— 

Liability  of,  to  workmen  insurable,  462 

ENTRY- 

Of  premises  by  insurer,  202 

EQUITABLE  CHARGE— 

On  policy,  how  created,  355 

ERYSIPELAS— 

From  wound,  whether  within  accident  policy,  457 

EXCEPTION— 

Words  of,  to  be  taken  against  insurer,  30,  180 

EXECUTION— 

Effect  of,  on  right  to  policy,  182 
Whether  policy  can  be  taken  in,  359 

EXECUTOR— 

Insurable  interest  of,  67 
De  son  tort,  interest  of,  68 
Not  bound  to  insure,  68 
Should  keep  up  policy,  349 
As  contributory,  376 

EXPECTANCY— 

Whether  insurable,  48 

EXPLOSION— 

Whether  fire  risk,  113 

EXTINGUISHING  FIRE— 
Damage  from,  120 
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FACTOR- 
AS  to  insuring  full  value,  68 
As  to  his  interest,  58 

FALL- 

When  catching  train,  whether  accident,  455 

On  railway  in  tit,  456 

From  joist  of  floor,  458 

By  engine-driver  applying  brake,  459 

Whilst  mounting  moving  carriage,  459 

Whilst  passing  from  car  to  car,  560 

FELON- 

Assignment  of  policy  by,  325 

FIRE— 

Assured's  duty  to  avert,  10 

Duty  of  assured  in  case  of,  10-11 

Cost  of  performing  such  duty,  how  borne,  11-12 

Whether  insurance  on  ship  marine  risk,  12 

Insurer  liable  for  loss  caused  by,  not  exceeding  amount  of  policy,  16 

Before  date  of  policy,  27 

Does  not  include  explosion,  31 

Policy  npt  issued  before,  company  yet  liable.  100 

Whether  more  than  one,  covered,  100 

To  adjacent  property,  disclosure  of,  105 

Date  of  ascertainment  of  property  protected  from,  107 

Property  in  transitu  not  protected,  107 

What  the  word  includes,  112 

Heat  without,  112 

Without  ignition,  112 

Case  of,  immaterial,  113 

By  friction,  113 

By  chemical  action,  113 

By  vegetable  fermentation,  113 

By  lightning,  115 

To  adjacent  property,  disclosure  of  danger  of,  117 

By  incendiary,  118 

By  master  of  ship,  120 

Extinguishment  of,  damage  from,  120 

Removal  of  goods  to  escape,  122 

Saving  property  from,  cost  of,  122-125 

Theft  during,  123 

Usual  conditions  in  policy  against,  165-169 

Connivance  at  condition  as  to,  198 

Through  accident,  tenant's  liability  for,  270 
,,        negligence,  tenant's  liability  for,  270 
,,  „  tenants  may  insure  against,  271 

,,  ,,  covered  by  ordinary  policy,  271 

Whether  rent  payable  in  case  of,  273 

,,         loss  from,  falls  on  purchaser,  301 

,,        policy  passes  with  beneficial  interest,  301 

,,  ,,      against  runs  with  lands,  301 

,,  ,,          ,,       passes  on  sale  of  property,  302 

Notice  of  assignment  of  policy  against,  311 

FIRE  BRIGADE— 

Companies'  contribution  to,  386 
390 


INDEX.  495 

[The  paging  refers  to  the  [  *  ]  pages.] 

FITS— 

What  meant  by,  140-149 

Death  in  water,  whether  caused  by  drowning  or,  455 

Falling  on  railway  in,  456 

FIXTURES— 

Reinstatement  of,  284 

FOREIGN  CONTRACT— 

Law  applicable  to,  415-416 

FOREIGN  INSURANCE  COMPANY— 
Need  not  be  regisiered,  414 
Trading  here,  liability  of  members  of,  415 
Trading  here  under  conventions,  415 
Law  applicable  to,  415-419 

•  Provision  of  policies  of,  in  different  jurisdictions,  418 
As  to  deposit  of  £20,000  by,  418 
How  to  proceed  against.  4J9 
Agents  of,  when  contract  foreign,  419 
Judgments  against,  in  one  part  of  the  United  Kingdom  enforceable  in  othar 

parts,  42  i 
General  agent's  authority,  424 

FORFEITURE— 

Of  premium  when  policy  wager,  45 

Of  policy  not  favoured,  75 

Insurers  may  be  estopped  from  setting  up,  75 

Payment  of  overdue  premium  after  death  will  not  prevent,  79 

By  delay  in  paying  premium,  91 

Of  premium,  condition  as  to,  144,  196 

Of  policy  waived,  165 

Not  cured  by  antedating  receipt,  276 

When  not  enforceable,  276 

Waiver  of,  by  accepting  rent,  277 

Relief  against,  277 

Mortgage  of  leaseholds  may  oppose,  296 

Of  shares  does  not  exempt  from  contributing,  378 

Credit  of  premium  by  agent  after,  429 

Waiver  by  agent  of,  43^ 

FRAUD— 

Of  assured,  cancellation  of  policy  for,  31 

In  obtaining  policy,  refusal  of  insurer  to  pay,  31 

Waived  by  accepting  premiums,  31 

Course  of  insurer  where  policy  obtained  by,  31,  33 

Of  insurer  contrary  to  contract,  effect  of,  31-32 

Cancelling  policy  for,  81-32,  162 

Return  of  premiums  in  case  of,  87 

Delivery  up  of  policy  for,  162 

Compromise  in  ignorance  of,  166 

In  claim,  condition  as  to,  198 

Excessive  claim  not  conclusive  of,  200 

Arbitration  where  charges  of,  214,  215 

Of  assignor,  and  recovery  by  insurer  of  money  paid  to  assignee,  317 

Duty  of  insurer  aware  that  assignee  deceived  by,  317 

Of  agent,  assured  affected  by,  442 
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FREIGHT— 

Whether  insurable,  41 

FRIENDLY  SOCIETY— 
Insurance  by,  131,  323 

FURNITURE— 

During  removal  not  within  fire  risk,  107 

<;AS- 

Whether  fire  risk,  114 

GAMBLING  ACT— 

Makes  insurable  interest  necessary,  36 
Only  value  of  interest  recoverable,  37 
Not  in  force  in  Canada,  37 
In  force  in  Ireland,  37 
Not  to  be  evaded,  39 

GAMBLING  INTERESTS— 
Not  insurable,  44,  45 

GIFT— 

Of  policy,  325 

GOODS— 

Sold  but  not  delivered,  insurance  of,  46,  60-61 

Held  in  trust,  insurance  by  carrier,  56 

Held  in  trust  or  on  commission,  insurance  by  forwarding  agent,  56 
,,  ,,  ,,  insurance  by  wharfinger,  57 

„  ,,  ,,  meaning  of,  58,  59,  GO 

With  vender  at  buyer's  risk,  60,  61 

Not  separated  from  bulk,  62 

Test  of  interest  on  sale  of,  66 

Specific  description,  whether  necessary,  107 

What,  within  policy,  107 

Loading,  whether  within  risk,  107 

GOUT— 

Answer  to  question  as  to  having  had,  140,  149 

GUARANTEE  INSURANCE- 

Whether  writing  necessary  for,  465 

Not  limited  to  fraud,  465,  469 

What  to  be  disclosed  on  effecting,  465-466 

Nature  of,  465-466 

Rights  of  surety  in  case  of,  466 

Contents  of  policy  of,  467 

Whether  continuing,  469 

By  guardians  of  poor,  468 

Change  of  mode  of  business,  effect  of,  on,  469 

Amalgamation,  effect  of,  on,  469 

Renewal  of  contract  of,  469 

Partner's  retirement,  effect  of,  on,  470 

Subrogation  applies  to,  470 

Liquidators  may  avail  themselves  of,  470 

Receivers  may  avail  themselves  of,  470 
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GUNPOWDER  - 

Not  covered  by  policy  on  hardware,  32 
Whether  fire  risk,  114 

HARDWARE— 

Gunpowder  not  covered  by  policy  on,  32 
HAZARDUOUS  TRADE— 
Whether  coffee-house  is,  110 
Whether  inn  is,  110 
Extra  risk  from,  169-170 
Whether  liquor-selling  is,  170 

,,         use  of  kiln  is,  170 
As  an  experiment,  171 
Whether  use  of  oven  is,  172  •  , 

,,         u=e  of  engine  is,  172  0 

HEALTH— 

Non-disclosure  of  change  of,  before  issue  of  policy,  155,  316 
Meaning  of  "being  in  good,"  433 

HIRING  AGREEMENT— 

Insurable  interest  under,  46-47 

HOT  WATER— 

Whether  policy  covers  damage  by,  115 
HUSBAND— 

May  insure  for  wife  and  children,  36 
,,          wife's  separate  estate,  51 

ILLEGAL  INSURANCE— 
Void,  32-44 

Insurance  on  unlicensed  premises  may  be,  32 
Gambling  interests  are,  44-45 
Insurance  of  seamen's  wages  is,  44 

Separation  of  legal  from  illegal  interests  in  same  policy,  44 
Notice  to  abandon,  85 
Whether  premium  returnable,  85-86 

INCOME  TAX- 

What  profits  chargeable  with,  398 

INDEMNITY— 

Fundamental  principle  of  insurance,  1-2,  221 

Not  always  complete,  2 

Not  applicable  to  life  insurance,  2 

Consequences  of  principle,  4-5,  234 

Whether  creditor's  policy  is,  15-17 

Is  against  loss  not  accident,  221 

Insurance  on  property  is,  221-223 

What  is,  222 

Rule,  "new  for  old"  is,  223-257 

Whether  valued  policy  is,  221-226 

Subrogation  part  of  law  of,  227-230 

Money  received  by  insured  in  excess  of,  is  insurer's,  232 

Explained  on  insurance  by  mortgagee,  234 

Insured  not  to  receive  more  than,  239 

Whether  accidental  insurance,  contract  of,  445 
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INFANT— 

May  insure,  35 

INFLAMMATION— 

From  ruptured  blood-vessel,  whether  within  policy,  457 

INJUNCTION— 

Misapplication  of  funds  restrained  by  374,  891 
To  restrain  use  of  name,  307 

INN— 

Whether  hazardous  trade,  110 

INSURABLE  INTEREST— 

Always  necessary,  13,  14,  36 

Assured  cannot  recover  beyond,  13 

Must  exist  at  time  of  insurance  and  loss,  13,  15 

Any  one  with,  may  insure,  35,  49,  50 

Wife  presumed  to  have,  in  husband's  life,  35 

Husband  not  presumed  to  have,  in  wife's  life,  35 

Except  in  Scotland,  35 

Only  value  of,  recoverable,  37,  50 

Definition  of,  37-39 

Precise  nature  of,  need  not  be  stated,  37 

Consignee  has,  37 

Prize  agent  has,  37 

Insurer  has  to  re-insure,  38 

Any  person  has,  in  his  own  life,  39 

Whether  relationship  gives,  40 

Parent  in  child's  life,  40 

Son  in  father's  life,  40 

Moral  certainty  of  having  property  does  not  give,  40 

Bankrupt  has,  42 

Execution  debtor  has,  42 

When  must  exist,  42 

Theatrical  manager  in  actor's  life,  42 

Heir  of  person  non  compus,  42 

Borrower  from  insurer,  42 

Employed  in  employer,  43 

Railway  company,  in  houses  exposed  to  sparks  from  engine, 

Employer  in  employed,  43 

Must  be  an  enforceable  one.  43 

Value  of,  at  date  of  policy  recoverable,  43 

Must  be  lawful,  44 

Kinds  of,  deed  not  be  specified,  46 

Qualified  interest  may  amount  to,  46 

Right  of  property,  not  necessary  to  constitute,  47 

Tortious  disseisor  may  have,  4(5 

In  goods  sold  but  not  delivered,  46 

In  house  built  on  wrong  land,  47 

In  substituted  goods,  47 

Stockholders  in  a  corporation  none  in  corporate  body,  48 

Risk  alone  may  constitute,  47,  49 

Legal  int«-n->t  not  necessary  to  constitute,  47-48,  63 

Equitable  interest  gives,  48-49,  63 

Does  not  depend  upon  quantum  of,  50 

Landlord  lias,  50 

Tenant  has,  50-51 

394 


INDEX.  499 


[The  paging  refers  to  the  [  *  ]  pages.] 

INSURABLE  INTEREST— (Continued). 

Bailees  have,  52,  55-58 

None  until  risk  attached,  54 

None  after  stoppage  in  transitu,  55 

In  goods  sold,  but  not  delivered,  46,  60-61 
,,  held  in  trust,  59-61 

,,  held  on  commission,  58 

,,  held  by  vendor  at  buyer's  risk,  60-61 

,,  not  separated  from  bulk,  61-62 

Without  liability  to  pay,  62 

Liability  to  pay  constitutes,  62 

,,  loss  constitutes,  62 

Courts  lean  in  favor  of,  62-63 

Undivided  interest  gives,  62 

Manufacturer  has,  63 

Of  purchaser,  60,  61,  64 

Of  unpaid  vendor,  C4,  65 

Of  paid  vendor  who  has  not  conveyed,  65 

When  vendor's  interest  ceases,  65 

Where  sale  in  fraud  of  creditors,  66 

Covenant  to  insure  gives,  66 

In  gaming  debt,  69 

In  debt  incurred  during  minority,  69 

In  debt  fully  secured,  70 

Of  one  joint  debtor  in  life  of  another,  70 

Although  voidable  policy  good,  71 

Requisite  in  accidental  insurance,  71 

Absence  of,  only  defence  to  insurer,  73 

Of  executor,  67 

Of  executor  de  son  tort,  67 

Of  mortgagor,  67 

Requisite' for  re-insurance,  259 

INSURANCE— 

Differs  from  wager,  7 

,,         ,,      suretyship,  8 
Requires  uberrima  fides,  8 
Must  not  exceed  value  of  interest,  13 
Against  accident,  nature  of,  19 
No  defence  to  action  for  negligence,  19 
Whether  contract  of,  to  be  in  writing,  20-21 
Where  illegal  is  void,  34,  44 
On  unlicensed  premises  void,  32 
Subject-matters  of,  must  be  correctly  described,  45 
By  trustee  presumed  to  be  qua  trustee,  67 
Against  accident  within  statute  as  to  interest,  71 
Name  of  person  for  whom  effected  must  appear,  71 


By  partner  in  firm's  name,  71 
Voi~ 


roidable  where  premium  in  arrear,  91 
Payment  of,  by  mistake,  96 
Ultra  vires,  premium  returnable,  98 
When  it  expires,  99 
Termination  of,  by  insurer,  102 
Local  limits  of  life,  106 
For  under  value  whole  amount  payable,  129 
Where  partial,  what  proportion  of  loss  payable,  129 
Without  any  representation,  153 
Declined  by  other  office,  157 
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I NSURANCE— ( Continued). 

In  other  offices,  disclosure  of,  173,  175 

Subsequent  disclosure  of,  174,  177 

In  two  companies,  disclosure  of,  175 

Second  by  mortgagor,  whether  double  insurance,  176 

In  foreign  company,  whether  double  insurance,  176 

By  interim  receipt,  whether  double  insurance,  176 

Second  on  part  of  premises,  whether  double  insurance,  177 

General  principles  of  insurance  law  apply  to  all,  144 

Trustee  in  bankruptcy  bound  by  condition  as  to  other,  177 

Against  fire,  what  covered  by,  178 

In  Friendly  Society,  131,  217,  218,  323 

Specific,  what  it  is,  247 

Re-insurance  drops  with,  265 

Whether  covenant  to  effect  vests  policy  in  covenantee,  315 

Under  Customs  Annuity  Benevolent  Fund  Acts,  322 

Through  Post  Office,  323 

By  creditor  on  debtor's  life,  339,  341 

By  mortgagee  on  annuity,  340 

Court  cannot  compel  debtor  to  effect,  346 

INSURANCE  COMPANY— 

Vide  "  Companies  for  Insurance." 

INSURER— 

Not  liable  beyond  actual  loss,  3,  4 

Entitled  to  rights  of  assured,  5 

Several  insurers  contribute,  6 

Effect  of  knowledge  that  risk  cannot  be  run,  9 

Cost  of  protecting  property,  how  borne  by,  11 

Not  liable  on  policy  contrary  to  its  terms  for  own  fraud,  31 

Course  open  to,  where  policy  obtained  by  fraud  of  assured,  31 

Can  plead  want  of  ineurable  interest  notwithstanding  failure  to  cancel  policy 

for  fraud,  32 

Payment  into  court  by,  318,  358 
.      Absence  of  interest  defence  to,  73 
General  inquiries  by,  137 
Material  facts  must  be  disclosed  to,  152 
Knowing  as  much  as  insured,  153,  164 
Misrepresentation  by,  154 

Payment  by,  after  knowledge  of  misrepresentation,  161 
Whether  private  knowledge  of,  alters  assurer's  duty,  162 
Disclosure  by,  to  insured,  162,  163 
Limit  of  time  to  sue,  184 
Notice  to,  of  loss,  186 
Conditions  precedent  to  liability  of,  186 
Reinstating,  entitled  to  old  materials,  225 
Cannot  require  party  primarily  liable  to  be  sued,  226,  231,  233 
Payment  by  no  defence  to  action  by  assured,  229 

Assignment  by,  of  subrogated  rights  defence  to  assurer's  action,  229,  237 
Right  of,  to  salvage,  230 

Suing  tortfeasor  subject  to  same  defence  as  assured,  230,  237 
Entitled  to  subrogation  against  carrier,  230 
Liability  of  joint  and  several,  2'J8 
Contribution  between  several,  238 
'    Option  of,  to  reinstate,  251 

Can  recover  from  re-insurer  on  payment,  263 

Can  recover  from  re-insurer  costs  of  defending  action  by  assured,  263 
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INSURER— ( Continued). 

Must  reinstate  if  required,  252 

Duty  of,  when  aware  that  assignee  of  policy  is  deceived,  317 
Advancing  on  policy  cannot  avoid  it  and  claim  payment,  324 
"  Own  Insurer,"  what  it  means,  442 

INTEREST— 

On  policy  money,  316,  358 

INTERIM  INSURANCE— 26-27 
INTERIM  NOTE— 25-26 
INTERIM  RECEIPT— 2G-27,  176,435 

INTERPLEADER— 

Whether  insurer  should  have  recourse  to,  358 

INVESTMENT— 

By  insurance  company,  powers  of,  374 

LANDLORD— 

Insurance  of,  beyond  own  interest,  50 

Insurance  of,  forfeited  by  tenant  increasing  risk,  169 

And  tenant,  agreement  between,  as  to  reinstatement,  257 

,,         separately  insuring,  effect  of,  272,  278 
Not  bound  to  rebuild,  273 
Whether  entitled  to  rent  in  case  of  fire,  274 
Effect  of  covenant  by  tenant  to  insure  in  name  of,  278 
May  require  insurer  to  reinstate,  278 

LEGAL— 

Interest  not  necessary  to  insure,  48  ^ 

May  mean  "lawful"  in  proviso  avoiding  policy,  324 

LESSEE— 

Being  mortagor,  not  to  pay  policy  money  to  mortagee,  287 
Under  covenant  to  repair,  lessor's  right  to  insurance,  287 
,,  ,,  insure,  lessor's  right  to  insurance,  287 

,,  ,,  ,,         and  reinstate,  no  lien  for  money  spent  in  rein 

stating,  287 

LETTERS— 

Evidence  of  right  to  policy,  344 

LIEN— 

Gives  insurable  interest,  48-49,  55,  71 

Of  trustee  advancing  on  policy,  327 

Of  policy  money,  how  created,  351-355 

Payment  of  premium  by  stranger  does  not  give,  353 

Whether  payment  by  part  owner  gives,  353 
,,  ,,  by  mortagor  gives,  354 

,,  ,,  by  tenant  for  life  gives,  354 

,,  ,,  under  voidable  assignment  gives,  354 

Right  of  contribution  does  not  give,  354 

By  deposit  of  policy,  355,  357 

Of  insurance  broker,  356 

Of  solicitor,  356 

Drops  with  policy,  357 
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LIFE  INSURANCE— 

Not  indemnity,  13,  17,  306 
Definition  of,  18 
Legality  of  trust  policy  of,  66 
What  risks  may  lie  taken  in,  129 
Does  not  cover  death  by  law,  129 
.,  ,,          suicide,  130 

General  inquiries  by  insurers,  137 
Conditions  of,  204 
Dispositions  of  policy  of,  306 
Policy  not  within  order  and  disposition  clause,  308 

,,         a  negotiable  instrument, 808 
Gift  of  policy  where  possession  retained,  308 
Whether  succession  duty  payable  on,  845 
Policy  is  property,  347 

Applicability  to  mortgage  debt  of  proceeds  of,  347 
Power  of  mortgage  to  sell,  347,  348 

LIGHTNING— 

Whether  damage  by,  is  a  fire  risk,  115 

LIMITATION— 

Of  time  to  sue  for  loss,  184,  188 

LINEN 

What  policy  on,  covers,  32 

LIQUIDATORS- 

May  effect  guarantee  insurance,  470 

LOCALITY— 

Risk  affected  by,  105 

No  rectification  of  mistake  in,  106 

Information  must  be  given  to  insurer  as  to,  107 

Wherein  policy  operates,  206 

Insured  gone  beyond,  206 

LOSS- 
Insurer  liable  for  actual,  3,  4 
Recovery  by  limited  owner  beyond  own,  50-51 
Marketable  value  as  measure  of,  50-51 
Tender  of  premiums  after,  90 

Whether  more  than  one  covered  by  same  policy,  101 
From  inherent  faults,  105 
Proximate  cause,  regarded,  115,  122 
From  attempts  to  extinguish  fire,  120 
,,  ,,  escape  fire,  121,  123 

Assured's  duty  to  avert,  122 
By  theft  during  fire,  123 
In  transitu,  125-126 
To  apparel  whilst  worn,  127 
To  live  stock  off  premises,  128 
To  locomotive  chattels,  128 
Covered  anywhere,  if  no  place  specified,  128 
Time  to  sue  for,  181,  188 
Notice  of,  to  insurers,  186 
Agent's  adjustments  of,  189 
Particulars  of,  1'JO 

308 


INDEX.  503 

[The  paging  refers  to  the  [  *  ]  pages.] 
LOSS — ( Continued] . 

Delay  in,  notice  of,  190 

Verification  of,  condition  as  to,  191,  193 

,,  by  magistrate,  &c.,  191 

Affidavit  of,  193 
Proof  of,  187,  191,  193,  196 
Time  for  payment  after  proof  of,  194 
Valuation  of,  194,  197 
Mistake  as  to  cause  of,  195 
Overcharge  for,  195 

Insurance  is  not  indemnity  against  accident,  but  against,  221 
Ascertainment  of,  before  suing  for,  197 
Not  within  policy,  director's  power  to  pay,  374 

MANUFACTURER— 

Insurable  interest  in  unfinished  work,  63 

MARKETABLE  VALUE— 

As  measure  of  loss,  50-51 

MARRIED  WOMAN— 

Policy  shown  to  be  for  benefit  of,  by  parol,  21 
Presumed  to  have  insurable  interest  in  Busband's  life,  35,  307 
Insurance  of,  under  Married  Women's  Property  Act,  36,  329,  331 
Husband's  insurance  for  benefit  of,  and  children,  39,  329,  331 
Under  Married  Women's  Policy  of  Assurance  (Scotland)  Act,  1880,  337,  338 
Husband  may  insure  separate  property  of,  51 

Consent  of,  whether  necessary  to  assignment  of  policy  for  her  benefit,  328 
Policy  of,  on  husband's  life  for  her  separate  use  and  children,  whether  hus- 
band can  deal  with  it,  329 

Policy  before  Married  Women's  Property  Act  surrendered  for  one  after,  331 
Canadian  law  as  to  policy  by  husband  for,  335 
Assignment  of  trust  policy  by,  326 
Policy  for,  not  issued  until  husband's  death,  337 

MATERIAL  FACT— 

Disclosure  of,  152,  155,  160,  164 
Whether  question  for  jury,  152 
Whether  refusal  by  other  office  to  insure  is,  157 
.     Must  be  stated  under  general  question,  160 

Purchaser  of  policy,  how  affected  by  concealment  of,  161 

MEDICAL  ATTENDANT— 

Who  considered  to  be,  141,  158 

Wrong  reference  to,  158 

Non-disclosure  of,  206 

Whether  agent  of  insured,  443 

Whether  death  within  accident  policy  when  from  treatment  by,  457 

MERCHANT— 

Insurance  for  foreign  correspondent  by,  54 

Bills  of  lading  received  with  directions  to  insure  by,  64 

MISDESCRIPTION— 
Of  premises,  162 
Of  residence,  159,  162 
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MISREPRESENTATION  AND  CONCEALMENT— 
Return  of  premiums  where,  87,  88 
Chapter  on,  152 
By  insurer,  154 

Statements  must  be  true  when  contract  actually  made,  155 
By  any  agent  of  assured  vitiates  policy,  155 
By  insurer's  agent,  156 
By  life  insured,  150 
As  to  temperate  habits,  156 
Innocent  as  to  health,  158,  161 
As  to  residence,  159 
On  re -insurance,  161 
Forfeiture  of  premiums  through,  161 
Discovery  of,  by  insurer  before  payment,  161 
As  to  part  of  property,  163 
As  to  incumbrances,  163 
Agent's  knowledge  no  excuse  for,  197 
By  life  insured,  208 

MISTAKE- 

In  policy  whether  rectified,  22,  106 

In  policy  whether  waived,  24 

In  policy  not  rectified  and  policy,  rescinded,  24 

As  to  existence  of  thing  insured,  return  of  premium,  7 

Payment  of  insurance  through,  90 

In  proofs  as  to  cause  of  fire,  195 

In  stating  claim,  201 

Of  agent  filling  up  proposal,  433 

MORTGAGE - 

Contribution  between  insurers  in  case  of,  240-241 
Does  not  defeat  assured's  interest  in  policy,  £03 
Of  life  policy,  by  deposit,  310 

,,         ,,         notice  of,  310-312 
Satisfaction  of,  before  insurer's  pay,  319 

Proceeds  of  policy  applicable  to,  under  Conveyancing  Act,  347 
Of  life  policy,  what  it  should  contain,  350 
To  insurers  of  land  and  policy,  latter  cannot  be  set  off,  400 

MORTGAGEE— 

Insurance  beyond  own  interest,  50,  234,  230 

Insurable  interest  of,  69,  234,  281 

Policy  of,  whether  affected  by  mortgagor's  arson,  119 

Double  insurance  by,  176 
9        Subrogation  of  insurer  to  right  of,  235 

Whether  he  can  recover  from  mortgagor  after  being  paid  by  insurer,  238 

Further  advances  by,  whether  fire  policy  extends  to,  282 

Mortgagor's  interest  in  policy  of,  283 

Right  of,  to  charge  premiums,  283-284,  289,  346 

Proceeds  of  policy  of,  whether  applicable  to  reinstatement,  283 

Obligation  or,  to  reinstate  fixtures,  284 

Interest  of,  in  mortgagor's  policy,  284 

Right  of,  to  insure  under  Conveyancing  Act,  1881,  284 

Tenant  for  life  paying  insurance  money  to,  286 

Right  to  insure  under  Settled  Land  Act,  1882,  286 

Of  lessee  who  insured  not  entitled  to  policy  money,  288 

Under  bill  of  sale   whether  entitled  to  policy  money,  288 

Joint  insurance,  and  by  mortgagor,  289 
400 
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MORTGAGEE— ( Continued). 

Subrogation  of  insurer  to  rights,  against  mortgagor,  291 
Contribution  where  separate  insurance  by,  and  by  mortgagor,  292,  295 
Apportionment  where  separate  insurance  by,  and  by  moragor,  298 
W  nether  receiver  appointed  by,  must  insure,  293 

,,         bound  to  account  to  martgagor  for  policy  money,  293-^94 
Can  only  recover  amount  of  his  debt,  294 
Of  leaseholds  can  resist  forfeiture,  296 

Recovery  by,  of  premiums  against  mortagor  personally,  389 
Policy  by,  on  life  of  mortgagor  belongs  to,  389 
Of  annuity,  insurance  by,  340 

Whether  payment  of  premiums  by,  divests  mortgagor's  right  to  policy,  343 
Evidence  that  policy  to  be  assigned  by,  on  redemption  of  security,  844 
Entitled  to  policy  effected  by  him  on  life  of  cestui  qui  vie,  34ti 
Power  of  sale  of,  on  breach  of  covenant  to  insure,  347 

;,  ,,  ,,  ,  keep  policy  on  foot,  347 

Power  of,  to  appoint  receiver,  347 
Upon  trust  cannot  sell,  347 

When  also  insurer  premiums  allowed  to,  as  just  allowances,  349 
Whether  bound  by  mortgagor's  novation,  412 

MORTGAGOR— 

Insurable  interest  of,  67,  281 

Assignment  of  policy  of,  to  mortgagee,  68 

Whether  liable  after  mortgagee  paid  by  insurer,  236 

Interest  of,  ceases  on  foreclosure,  ,281 

Interest  of,  mortgagee's  policy,  283 

Being  lessee,  should  not  pay  policy  money  to  mortgagee,  287 

,,  with  covenant  to  insure  and  reinstate,  has  no  lien  on  policy  for 

money  expended  in  reinstating,  287 

Joint  insurance  with  mortgagee,  289 

Premiums  paid  by  mortgagee  whether  chargeable  to,  290,  339 

Subrogation  of  insurer  to  mortgagee's  right  against,  291 

Separate  insurance  by,   and  by  mortgagee,  whether  insurer  entitled  to  con- 
tribution, 292,  295 

Insurance  by,  and  by  mortgagee  in  different  offices,  appointment  of  amount, 
293 

Whether  mortgagee  bound  to  account  to,  for  proceeds  of  his  policy,  293-894 

Payment  by,  of  premiums  after  bankruptcy,  339 

Policy  on  life  of,  by  mortgagee  belongs  to  latter,  339 

Whether  right  to  policy  of,  divested  by  mortgagee  paying  premiums,  343 

Evidence  that  policy  to  be  assigned  to,  on  redemption  of  principal  security. 
344 

Whether  novation  by,  binds  mortgagee   412 

MORTMAIN— 

Whether  shares  of  insurance  companies  within,  879 

Whether  policy  secured  on  real  estate  of  company  within,  880,  894 

NAME— 

Of  insurance  company,  injunction  1o  restrain  use  of,  867 

NEGLIGENCE— 

Of  assured  covered  by  policy,  6 

Gross,  when  evidence  of  fraud,  12 

Damages  in  action  for,  not  reduced  by  insurance,  19 

Except  where  assured  dies  through,  20 

Loss  from,  116 

26   PORTER  ON  INSURANCE.  401 
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NEGLIGENCE— (Continued)., 

Subrogation  of  insurers  where  loss  caused  by,  2:'>.'5 

Tenant's  liability  for  fire  through,  270 

Tenant  may  insure  against  liability  for  fire  through,  271 

Covered  by  ordinary  policy,  271 

Of  agent  insuring,  liability  ibr,  441-442 

Whether  insurance  deducted  from  damages  for,  445-446 

Contributory,  defence  to  insurer  in  action  for  injury  by  railway  cccident,  4">1 

NOTICE- 
TO  pay  premium,  92 
Of  change  of  business,  169 
Of  loss,  180,  190 
Of  loss,  condition  as  to,  188 
Of  mortgage  of  life  policy,  312 
Of  assignment  of  policy,  311,  313 

,,  ,,        must  be  acknowledge,  313 

„  ,,         given  by  first  incumbrancer  informally,  312 

„  ,,        not  to  be  delayed,  313 

>T  ,,         inquiry  as  to  previous,  313 

Whose  duty  to  give,  where  policy  settled,  32(5 
Of  companies1  statutes  and  deeds  presumed,  368 
To  agent,  what  sufficient,  426,  432 
To  directors,  what  sufficient,  482 
To  solicitor,  who  is  also  insurer's  agent,  426 
To  assured' s  broker  not  notice  to  insurer,  442 
Of  cancellation  of  policy,  444 
Of  assignment,  whether  necessary  to  prevent  policy  passing  to  bankruptcy 

trustee,  472 

NOVATION— 

What  it  is,  402-407 

Proof  of,  402 

When  creditors  bound  by,  403-408 

When  policy-holders  bound  by,  406 

None  where  companies'  distinct,  409 

Whether  payment  of  premiums  is  evidence  of,  411 

Whether  acceptance  of  bonus  is  evidence  of,  412 

Claim  against  transferree  company  is  evidence  of,  412     . 

Whether  verbal  protest  will  prevent,  412 

When  policy-holder  is  shareholder,  412 

Whether  by  mortgagor  binds  mortgagee,  412 

Whether  by  settlor  binds  trustee,  413 

Whether  receipt,  of  annuity  amounts  to,  413 

OCCUPATION— 

Disclosure  of,  143 
I inscription  of,  143 
Change  of,  169-173 

OCCUPIER- 

lusurance  beyond  own  interest,  50-51 
OVERDOSE- 

Whcther  within  accident  policy,  when  death  from,  457,  458 
<>  \V\ER_ 

Insurance  beyond  own  interest,  50-62 

Equitable,  may  for  insuring  be  sole,  63,  'it 
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PARENT— 

Insurable  interest  in  child's  life,  40 

PARTNER— 

Has  insurable  interest  in  capital  of  co-partner,  69 
Whether  assignment  by  one  to  another  avoids  policy,  181 
Amount  of  policy-money  recoverable  by,  48 
Insurance  by,  in  firm's  name,  72 

PAWNBROKER— 

Insurance  of  full  value  by,  52,  69 

PAYMENT— 

Of  premium,  policy  not  binding  until,  76 

Of  premium,  who  to  make,  92 

Of  premium,  during  days  of  grace,  92 

Of  premium,  by  cross  accounts,  95 

Of  premium,  delivery  of  policy  without,  76,  100,  101 

Of  policy  money,  by  mistake,  96 

Into  court  by  insurers,  818,  858 

By  insurer,  to  trustee  of  policy,  359 

Under  order  of  court,  indemnifies  insurer,  359 

Of  policy  money,  after  winding  up  order,  399 

Of  premiums,  not  evidence  of  novation,  411 

PERITONTIS— 

From  blow,  whether  within  accident  policy,  457 

PLEDGE  - 

Of  fire  policy  not  an  assignment  within  the  condition,  310 

PLEDGEE— 

Insurable  interest  of,  69 

POLICY— 

Attaches  when  risk  begins,  8 

When  it  does  not  attach  after  risk  determined,  8 

Whether  fire  policy  on  ship  marine  risk,  12 

On  life,  not  indemnity,  17 

On  life,  is  contract  to  pay  sum  certain,  17 

On  life,  definition  of,  18 

Meaning  of  word,  20 

Verbal  promise  to  grant,  20 

Whether  necessary,  20-21 

Objects  of,  shown  by  parol,  21 

Not  delivere^d  may  support  action,  22 

May  be  rectified,  22-24 

Issued  after  loss,  23 

Person  interested  is  person  to  sue  on,  23 

Agreement  to  grant,  how  enforced,  23 

Not  according  to  agreement,  22-24 

Want  of  seal  to,  not  pleadable,  23 

Mistake  in,  waived,  24 

Alteration  of,  24 

Rescission  of,  where  mistake  not  rectified,  24 

Cannot  be  added  to,  25 

Loss  of,  company  indemnified  on  payment,  25 
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POLIC  Y— ( Continued}. 
Dated  after  fire,  27 
"Open,"  28 
"Floating,"  28,  59 
Written  words  in,  govern  printed,  29 
Rigid  construction  of,  not  favoured,  29-30 
Words  of,  supersede  custom,  31-32 
Ambiguity  in,  custom  may  control,  31-32 

Course  open  to  insurer  where  policy  obtained  from  him  by  fraud,  33 
Cancellation  of,  for  fraud  of  assured,  31 
Refusal  of  insurer  to  pay  where  fraud  in  obtaining,  31 
Cancellation  of,  for  insurer's  fraud,  32 

Failure  to  cancel  for  fraud  will  not  prevent  insurer  pleading  want  of  inter- 
est, 32 

Title  to,  not  determined  by  payment  of  premiums,  39 
Assignee  of,  need  not  have  insurable  interest,  40 
Only  value  of  interest  at  date,  of  recoverable,  43 
"Blanket,"  59 
Trust  policy  legal,  66 

Name  of  person  for  whom  effected  must  appear,  71 
By  one  partner  in  firm's  name,  72 
Whether  to  be  under  seal,  72 
Forfeiture  of,  not  favored,  75 
Receipt  for  premium  in,  76 
Not  binding  until  premium  paid,  76 
Assigned,  return  of  premium,  84 
Invalid,  return  of  premium,  85,  86 

,,         whether  insurer  must  grant  another,  86,  88 
Obtained  by  fraud,  whether  premium  returnable,  87 
Alteration,  effect  of,  87 
Fraudulent,  order  to  deliver  up,  87,  88 
Cancelled,  return  of  premiums,  88 
Condition  in,  as  to  forfeiting  premium,  89,  150 
Differing  from  proposals,  return  of  premium,  91 
Voidable  where  premium  in  arrear,  91 
Renewal  by  agent's  remittance  of  lapsed,  96 
"  Lost  or  not  lost,"  no  return  of  premium,  97 
Specific  performance  of,  agreement  to  grant,  97 
Ulira  vires,  premium  returnable,  98 
When  it  expires,  99 
Time  policy,  99 

Whether  property  protected  from  date  of,  103 
Death  before  issue,  101 
Risk  begun  before  granting  of,  100-101 
Fire  before  delivery  of,  100-101 
Covers  all  losses  up  to  amount  of,  101 
Date  of,  whether  inclusive,  102-103 
Duration  of,  102 

Strict  compliance  with  terms  of,  104,  165 
On  life  local,  106 

Whether  date  of,  time  for  accertaining  what,  covered  by,  107 
Whether  it  operates  if  house  vacant,  108 
Whether  avoided  by  increase  of  risk,  109 
Purchaser  of,  affected  by  corn-pal im-nt,  161 
Forfeit ur«-  «>('.  by  misrepresentation,  1G1 
Delivery  up  of,  for  fraud,  1'lii 
New  granted  on  old  proposal,  162 
Voidable  for  non-performance  of  condition,  166 
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POLICY— (Continued). 

Waiver  of  forfeiture  of,  165-166 

Void  means  voidable,  105 

Against  fire,  usual  condition  in,  165,  175 

On  removal  ceases  to  attach,  168 

Suspended  during  forbidden  user,  168 

Not  issued,  whether  within  conditions  as  to  other  insurance,  178 

Against  fire,  what  covered  by,  178 

,,  whether  it  passes  to  real  or  personal  representatives,  181 

,,  assignable,  181 

,,  bankruptcy,  effect  of,  on  right  to,  181 

',,  execution,  effect  of,  on  right  to,  181 

On  life  condition  in,  205 
Void  for  going  beyond  limits,  205-206 
Sur  autre  vie  avoided  by  suicide,  207 
Without  benefit  of  salvage  illegal,  230 
Whether  contributing  evidence  as  to,  244-245 
Specific,  what  it  is,  2^1 

Whether  vendor  can  recover  on,  after  sale  of  property,  299 
Assignment  of,  must  accompany  property,  301 
Against  fire,  whether  it  runs  with  laud,  301 

,,  whether  it  passes  on  sale  of  property,  302 

,,  whether  it  passes  with  beneficial  interest,  302 

On  own  life,  how  it  may  be  dealt  with,  306 

„  assignable,  306,  310,  315 

,,  may  be  bequeathed,  307 

,,  subject  of  donatio  mortis  causa,  307-308 

On  life,  whether  within  order  and  disposition  clause,  308-312 
,,  ,,         negotiable  instrument,  308 

,,       gift  of;  where  possession  retained  by  donor,  308-309 
,,       equitable  mortgage  of,  310,  315 
Right  to  sue  under  assignment  of,  311-313 
Notice  of  assignment  of,  311-312 
Must  specify  principal  place  of  business,  313 
Agreement  to  assign,  314 

Whether  covenant  to  effect  vests  policy  in  covenantee,  315 
Deposit  of,  as  security,  316 
Interest  on,  316 

Change  of  health  before  issue  of,  317-318 
Effected  by  fraud,  insurer  can  get  back  money,  317 
Assigned  duty  of  insurers,  aware  of  invalidity  of,  317 
Vitiated  by  aggravation  of  concealed  illness,  318 
Assigned  before  winding  up,  effect  of,  318 
Specific  performance  of  contract  to  assign,  319 
Bonus  passes  by  contract  to  assign,  320 
On  own  life  passes  to  trustees  in  bankruptcy,  320 
Whether  avoided  by  going  abroad,  321 
Purchaser  of,  how  affected  by  assured's  concealment  of  charge  of  health, 

318 

Specific  performance  of  contract  to  assign  policy,  318 
Legal  means  "lawful,"  in  proviso  avoiding,  324 
Whether  authority  to  hold,  amounts  to  assignment  of.  324 
Insurers  advancing  on,  cannot  avoid  and  claim  payment,  324 
Assignment  of,  by  bankrupt,  secretly,  324 

,,  ,,    felon  before  conviction,  324 

Gift  of,  325 

Inchoate  settlement  of,  325 
Names  of  persons  interested  must  appear  in,  326 
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POLICE -(Continued). 

Not  kept  up  trustee  may  sell,  327-328 
Whether  trustee  must  pay  premiums  on.  327 
Trust  of^  construed  like  other  trusts,  327 

,,       cover  bonus,  328 

For  wife  and  children  under  Married  Women's  Property  Act,  329-336 
Issued  before  Married  Women's  Property  Act,  surrendered  for  one  after 

831 
For  wife  not  issued  until  husband's  death,  337 

,,         assignment  by  her  of,  330 
By  creditor  on  life  of  debtor,  338-345 
By  mortgagee  of  annuity,  340 

On  another's  life  generally  belongs  to  grantee  of,  341 
Letters  as  evidence  of  right  to,  344 
Lien  on,  how  created,  351 
Equitable  charge  on,  how  created,  355 
Lien  on,  drops  with,  357 
Whether  it  can  be  taken  in  execution,  359 
Where  void,  fresh  one  issued,  371 
Ultra  vires,  370,  373,  393 
Loss  not  within,  payment  by  directors  of,  374 
Insurance  broker's  lien  on,  356 
Solicitor's  lien  on,  356 
Whether  within  mortmain,  381,  394 
Whether  company  trustee  for  assignee  of,  395 
Covenant  to  pay  out  of  special  funds,  395 
Value  of,  cannot  be  set  off  where  loan  by  insurers,  400 
Endorsement  of,  by  agent,  435 

Of  one  company  cannot  be  adopted  by  another,  437 
Effected  by  unauthorized  agent,  adoption  of,  439 
Renewal  of,  must  conform  to  original  agreement,  440 
Of  guarantee  insurance,  contents  of,  467 

POLICY-HOLDER— 

Entitled  to  copy  of  statement  of  company's  business,  387 

,,  ,,  shareholder's  address  book,  387 

„  ,,  deed  of  settlement,  387 

Can  prevent  amalgamation,  387 
Whether  he  is  a  creditor,  387-394 

Cannot  interfere  in  management  of  company,  387,  391,  394 
Whether  liable  to  contribute  when  participating.  388 

,,  ,,  »,  in  mutual  company,  389 

Claim  of,  on  company's  funds,  when  it  begins,  391 
Whether  right  to  reciver,  8(.U 
No  priority  over  other  creditors,  391 
In  mutual  society,  how  loss  of,  recoverable,  392 
Company's  liability  to,  how  limited,  392 
Covenant  to  pay  claim  of,  out  of  special  funds,  395,  397 
Appropriation  of  funds  for,  397 
Limited  liability  to,  docs  not  affect  creditors,  400 
Claim  of,  after  amalgamation,  406 

POLICIES  OF  ASSURANCE  ACT,  1867— 

(30,  31  Vic.  c.  144),  308-::  15 

Passed  for  protection  of  companies,  :!!',! 

Not  to  regulate  priority  of  incunibrances,  312 

406 
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PREMIUM— 


Paid  before  attachment  of  risk,  is  subject  thereto,  7 

Return  of,  where  risk  not  disclosed,  9 
,,  ,,       risk  not  run,  9.  150 

,,  ,,       policy  rescinded  for  mistake,  24 

Repayment  of,  when  risk  rejected,  25 

Repayment  of,  when  further  premium  demanded  and  refused  by  assured,  25 

Retainer  of,  by  agent  may  not  constitute  failure  of  company  to  repay,  25 

Acceptance  of,  after  discovery  of  fraud,  c3 

Company  may  refuse  to  take,  where  policy  obtained  by  fraud,  33 

Return  of,  were  policy  cancelled  for  fraud,  33 

Payment  not  conclusive  as  to  title  to  policy,  39 

Forfeited  when  policy  a  wager,  45 

Nature  of,  74 

Whether  prepayment  necessary,  75 

Waiver  of  non-payment,  76,  79 
,,         by  acceptance  of,  75,  79 

Credit  for,  76,  77 

Receipt,  for,  in  policy.  76 

Payment  of,  by  bill, '77 

Company  bound  by  agent's  receipt,  78 
,,  .,       director's  receipt,  78 

Debiting  to  agent,  no  waiver,  79 

Paymelit  of,  overdue  after  death,  79 

Acceptance  by  company  after  death,  79 

Health  of  assured  when  overdue,  paid,  80 

Returnable  where  no  risk,  80,  82 

Not  returnable  if  risk  begins,  80,  82 

Not  apportionable  if  risk  begins,  80 

Return  of,  where  in  excess  of  interest,  81,  82,  87 
,,  ,,         several  policies,  81 

,,  ,,         at  time  of  insurance  life  dead,  83 

,,  ,,  ,,  ,,  house  burnt,  83 

Apportionable  where  risk  partially  attached,  83 

Not  returnable  in  case  of  suicide,  83 

Returnable  where  risk  never  attached,  81,  82,  85 

Not  apportionable  in  time  policy,  84 

Not  returnable  where  fire  not  covered  by  policy,  841 

Not  returnable  on  assignment  of  policy,  84 

Whether  returnable  in  life  insurance,  84,  85 

Parties  in  part  delicto,  where  returnable,  85,  89 

Where  risk  run  not  returnable,  85 

Whether  returnable  where  illegal  insurance,  45,  85,  86 

Effect  of  breach  of  warranty  on  return  of,  150 

Whether  returnable  where  name  of  person  interested  not  in  policy,  86' 

Whether  returnable  where  over  insurance,  87 

fraudulent  insurance,  87 
policy  ordered  to  be  delivered  up,  87 
policy  cancelled,  88 
misrepresentation  regarding  policy,  88 
concealment  regarding  the  insurance,  881 


Where  fraud  of  insurer 


whether  return  of,  89 


Forfeited  according  to  condition,  89,  204 

Additional  insurer  not  obliged  to  accept   89 

Tender  of  usual,  after  loss,  90 

Amount  ot  evidence  as  to  materiality  of  misrepresentation,  90 

Payment  to  agent  without  authority,  90 

Receipt  from  agent,  ratification  by  insurer,  90 
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PREMIUM— (Continued). 

Returnable  by  agreement,  91 

Where  policy  differs  from  proposals,  return  of,  91 

Punctuality  in  payments,  91 

Delay  in  paying  through  change  in  agent,  91 

Delay  in  paying  through  change  of  company's  office,  91 

Who  to  pay,  92 

Notice  to  pay,  whether  necessary,  92 

"Dayslof  Grace,"  92,  94 

Debiting  agent  with,  effect  of,  95 

Promise  of  agent  to  pay,  95 

Cross  accounts,  payment  by,  95 

Delivery  of  policy  without  paying,  95 

Renewal  of  lapsed  policy  by  remittance  of,  96 

Unpaid,  and  policy  money  paid  by  inistrke,  96 

No  return  where  insurance  "lost  or  not  lost,"  97 

Not  within  Apportionment  Act,  97 

Effect  of  refusal  to  receive,  97 

Returnable  where  policy  ultra  vires,  98 

Not  apportionable  if  risk  has  attached,  101 

Installments  of,  to  be  punctually  paid,  101 

Payment  and  death  within  days  of  grace,  104 

"Whether  returnable  if  warranty  disproved,  150 

Not  returnable  where  term  of  contract,  150  . 

Forfeiture  by  misrepresentation,  161 

Payment  prevented  by  war,  206 

Paid  by  mortgagee  added  to  security,  291,  339 

Received  after  insurer  aware  that  policy  invalid,  318 

Not  paid  by  settlor,  trustee  may  sell  policy,  327 

Whether  trustee  must  pay,  327 

Paid  by  mortgagee,  whether  mortgagor  liable  for,  339 

Paid  by  mortgagor  after  bankruptcy,  339 

Whether  charging  debtor  with,  makes  policy  his,  339,  340 

Whether  payment  by  mortgagee  divests  mortgagor's  right  to  policy,  343 

Allowed  to  mortgagee-insurer  as  just  allowances,  349 

Whether  payment  of,  by  stranger  gives  lien,  353 
,,  ,,  by  part-owner  gives  lien,  353 

,,  ,,  by  mortgagor  gives  lien,  354 

,,  ,,  under  voidable  assignment  gives  lien,  354 

What  divisible  as  profits,  390 

Payment  of,  not  evidence  of  novation,  411 

Credit  of,  to  agent,  427 

Credit  of,  by  agent,  428 

Agent  cannot  dispense  with  payment  of,  428 

Payment  by  cheque  to  agent  of,  428 

Returnable  where  policy  not  granted,  431,  436 

Overdue  waiver  of  forfeiture  by  receipt  of,  433 

Payment  of.  to  foivign  agent  after  war  begun,  434 

If  retained,  policy  must  be  granted,  4?6 

Direction  to  accumulate,  whether  within  Thellusson  Act,  478 

PBIZE- 

Whether  insurable,  42 
PROFIT— 

un-d  not  to  make,  2-3,  4,  13 
PROFITS 

Whether  insurable,  41 
408 
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PROFITS— ( Continued). 
What  are  surplus,  390 
All  premiums  not  divisible  as,  390 
What  are  annual,  398 
,,      ,,     chargeable  with  income  tax,  398 

PROOFS— 

Of  arson,  118,  201 

Preliminary,  187 

Of  loss,  186,  189,  193 

waiver  of,  193,  194 

time  for  payment  alter,  194 

where  needless,  194 

mistake  in,  195 

what  required,  195,  196 
What  is  satisfactory,  197 
Of  accident,  what  requisite,  461 
Of  death,  461 

PROPERTY— 

Adjacent,  cost  of  saving,  11-12,  120,  122,  125 

,,         disclosing  danger  to,  117 

,,         damage  to,  in  extinguishing  fire,  120 
Removal  of,  to  escape  fire,  122,  128 
Insured's  duty  to  preserve,  122 
Stolen,  during  fire,  123 
Lost,  during  fire,  123 
In  transitu,  126 

Out  of  place,  where  insured,  127-128 
Amount  payable  where  deficient  insurance  of,  129 
Misdescription  of,  160,  166 
Misrepresentation  as  to  part  of,  167 
Over-valuation  of,  200 

Sold,  recovery  by  vendor  of  insurance,  180-181 
Life  policy  is,  345 

PROPORTION— 

Of  loss  payable  where  under  insurance,  129 

PROPOSAL— 

Declined  by  other  office,  157 

Not  answering  question  in,  as  to  claim  on  other  office,  158 

Mistake  of  agent  filling  up,  434 

Accident  insurance,  what  must  be  stated  in,  452 

PURCHASER— 

Whether  fire  loss  fall  on,  301 

Of  policy  how  affected  by  assured's  concealment  on  change  of  health,  316- 
317 

QUESTIONS  - 

Answers  to  general,  must  state  all  material  facts,  160 

RAILWAY  PASSENGERS'  INSURANCE— 
Arbitration  in  relation  to,  219 
Rights  against  third  persons  preserved,  446 
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RATIFICATION— 

By  receipt  of  premium,  90 

Of  agent's  contract  outside  company's  business,  437 

,,  ,,  his  authority,  437 

By  company  after  loss,  438 
General  principle  as  to,  438 
Of  insurance  for  another,  439 

RECEIVER— 

Appointed  by  mortgagee  whether  to  insure,  293 

Power  of  mortgagee  to  appoint,  347 

Right  of  policy-holder  to,  391 

May  effect  guarantee  insurance,  470 

REINSTATEMENT— 

Condition  as  to,  203,  255 

Statute  as  to,  203,  252 

Right  to,  203,  252 

Election  as  to,  203,  252,  257,  258 

By  insurer  gives  right  to  old  materials,  225 

Option  for,  251 

Metropolitan  Building  Act,  as  to,  252 

To  what  applicable,  253 

Obligation  of  insurers  as  to,  253 

Notice  to  company  as  to,  254 

Enforcing  duty  as  to,  254 

Where  required  by  tenant  and  insurer  sued  by  landlord,  insurer  can  inter- 

plead,  255 

By  landlord,  insurer  not  to  pay  for,  255 
By  tenant,  insurer  not  to  pay  for,  .55 
How  done,  255 
When  to  be  done,  255 
Fire  during,  257 

"New  for  old,"  allowance  on,  257 
Landlord  and  tenant,  agreement  as  to,  257 
Insurer's  right  to,  not  affected  by  assured,  257 
Tenant  can  require,  271,  274,  278 
Landlord  can  require,  278 
Not  of  chattels,  284 

By  mortgagor  on  request  of  mortgagee,  285 
By  lessee  under  covenant  for  insurance  and,  287 
Under  bill  of  sale  110  right  of,  288 

RE-INSURANCE- 

What  may  amonnt  to,  27  • 

Misrepresentation  on,  101 
Insurer  hsis  insmable  interest  for,  259 
Nature  of,  -J.V.i  1^0 
Where  insurance  ultra  vires,  259 
Not  after  winding-up  order,  260 
Assured  not  privy  to,  200 
Discharged  by  payment  to  assured,  260 
Whether  solvency  of  re-insured  affects  sum  payable  on,  260 
Assured  no  lien  on  policy  of,  ~'H> 
What  re-insurer  undertakes  by,  2G1 
Where  several  policies,  261 
Where  condition  to  pay  as  may  be  paid,  262 
,,  ,,  pro  rata,  262 
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RE-INSURANCE— (Continued). 

Payable  on  payment  by  insurer,  263 

Re-insurer's  position  in  action  by  assured,  263 

Effect  of  contribution  clause  in  policy  of,  264 

Condition  that  re -insured  retain  certain  risk,  264.  266 

Drops  with  insurance,  264 

Same  bona  fides  as  on  insurance,  265 

What  must  be  disclosed  on,  265,  266 

Time  for  recovery  under  policy  of  runs  from  loss,  266 

Of  one  company  in  another  by  agent  of  both,  429 

By  two  agents  keeping  cross  accounts  of  premiums,  430 

KEMOVAL— 

Of  goods  to  escape  fire,  121,  123 

To  other  residence,  insurer's  consent  to,  126 

,,  ,,          whether  property  protected  during,  127 

Temporary,  128 
Insurance  ceases  on,  168 

RENEWAL  RECEIPT— 78  note  (x) 

Of  lapsed  policy  by  agents'  remittance,  96 

Of  policy  must  conform  to  original  agreement,  440 

RENT— 

Insurance  by  tenant  of,  52 

REPRESENTATION— 

Premium  as  evidence  of  materiality  of,  90 

When  a  warranty,  144 

Importance  of  materiality  of,  144,  146,  152 

Or  mere  opinion,  147,  153 

Untrue,  without  assured's  knowledge,  149 

Insurance  without  any,  153 

Must  be  true  at  time  contract  of  insurance  made,  155 

Fraud  in,  154 

As  to  part  of  property,  163 

RESERVE  FUND— 
Whether  capital,  398 

RESIDENCE— 

Meaning  of,  159 

RIOT- 
LOSS  from,  excepted,"  179 

RISK- 

Attaches  before  contract  complete,  7-8 
Premiums  returnable,  where  non-disclosure  of,  9 

,,  ,,  if  risk  not  run,  9 

Assured's  duty  to  avert  occurrence  of,  10 
Cost  of  averting,  11-12 
To  adjacent  property,  11 
Constitutes  insurable  interest,  47 
If  none,  premiums  returnable,  80,  82,  85 
If  it  begins,  premium  not  returnable,  80 
If  it  begins,  premium  not  apportionable,  83 
Partially  attached  premium  apportionable,  83 
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RISK— (Continued). 

Not  disclosed,  insurer  not  bound  to  accept  additional  premium,  89 

"Lost  or  not  lost"  no  return  of  premium,  97 

Circumstances  affectiu<:  must  be  disclosed,  99 

Of  carrier,  when  it  begins  and  ends,  99 

Deviation  may  terminate,  100 

If  attached  premium  not  apportionable,  101 

Due  to  inherent  faults,  105 

Locality  affects,  105 

Property  in  transitu  whether  within,  105,  106 

Goods  loading,  whether  within,  107 

Empty  house,  whether  within,  108 

Whether  increase  of,  avoids  policy,  109,  110 

Steam  engine,  what  user  of,  within,  109 

Alterations  of  premises,  109 

Friction  causing  fire,  whether  a  fire  risk,  112-113 

Chemical  action,  whether  a  fire  risk,  113 

Fermentation,  whether  a  fire  risk,  113 

Explosion,  whether  a  fire  risk,  113,  114 

Gas,  whether  a  fire,  114 

Gunpowder,  whether  a  fire,  114 

Heat  without  ignition,  whether  a  fire,  115 

Hot  water,  whether  a  fire,  115 

Electricity,  whether  a  fire,  115 

Negligence,  fire  by,  whether  within,  116 

Wilful  act,  loss  from,  whether  within,  116 

From  incendiarism,  disclosure  of,  117,  119 

To  adjacent  property,  117 

Removal,  loss  from,  whether  within,  121,  123 

Theft  during  fire,  whether  within,  123 

What  may  be  taken  in  life  insurance,  129 

Hazardous  trade,  extra,  from,  168,  169 

Change  of  trade,  extra,  from,  168,  169 

Liquor-selling,  whether  increase  of,  169 

By  use  of  kiln,  169 

By  experiment,  171 

By  oven,  172 

By  engine,  172 

By  non-occupation,  172 

By  riot,  179 

Where  ultra  vires,  373 

Driving  not  exposure,  458 

BUPTURE- 

Whether  within  accident  policy  when  through  jumping  from  train,  454 
Whether  within  accident  policy  when,  from  using  clubs,  456 
Of  liloo<l-vcs-<-l>.  inflammation  from,  457 
Death  from  operation  for,  458 

8ALE- 

Mortgagee's  power  of,  on  breach  of  covenant  to  insure,  347 
Mortgagee's  power  of,  on  breach  of  covenant  to  keep  policy  on  foot,  347 
Where  mortgage  on  trust,  no  power  of,  347 

SALVAGE— 

Kxpenses  of,  how  borne,  lii'J.  lii'» 
Illegality  of  policy  without  benefit  of,  230 
Insurer's  right  to,  230 
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SEAL- 

Informal  use  by  directors  of,  369 
What  contracts  must  be  under,  371 
Absence  of,  whether  a  defence,  371 

SECRETARY— 

Holding  shares  as  trustee  for  company,  whether  contributory,  377 

SETTLEMENT— 

Of  policy,  expressed  in  intention  to  make,  325 

Breach  of  covenant  by  husband  no  excuse  for  breach  by  wife's  father  of  cov- 
enant to  make,  326 

Trustee  liable  for  enabling  settlor  to  dispose  of  policy  under,  326 
Whether  trustee  may  sell  policy  not  kept  up  under,  327 
Whether  trustee  mu-t  pay  premiums  of  policy  under,  327 
Inspection  of  company's  deeds  of,  367 
Directors'  non-compliance  with  provisions  of,  372 
Of  policy,  how  affected  by  bankruptcy,  476 

SHARES  - 

If  transferred  before  liquidation,  executors  not -liable  on,  376 

In  trustee's  name,  376 

In  secretary's  name  as  trustee,  377 

Liability  of  vendor  of,  378 

Sale  of,  to  person  who  cannot  be  registered,  377 

No  exemption  from  calls  of,  by  forfeiture  of,  378 

Incomplete  transfer  of,  before  winding  up,  378 

Promoters'  liability  to  contribute  on,  fully  paid,  378 

Directors'  liability  for  qualifying  number  of,  378 

In  company  holding  land  whether  in  mortmain,  380 

SOLICITOR— 

Lien  on  policy  of,  356 

Agreement  by  company  always  to  employ,  372 

Nature  of  claim  for  costs  of,  372 

SPECIFIC  PERFORMANCE— 

Of  agreement  to  grant  policy,  97 
Of  contract  to  assign  policy,  319 
Of  agent's  contract  to  insure,  431 

SPECIFIC  POLICY— 

What  it  is,  221 

SPITTING  BLOOD— 

Meaning  of,  141 

Untrue  statement  as  to,  156 

SPONTANEOUS  COMBUSTION— 

Whether  within  fire  policy,  179 

SPRAIN— 

Through  lifting  weight,  whether  within  accident  policy,  456 

STATUTES— 

13  Eliz.,  c.  5,  324 

43  Ehz.,  c.  12  (Statute  of  Assurances),  8 

19  Geo.II  ,  c.  37  (Insurable  Interest),  37.  50 
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STATUTES-  (  Continued}. 

14  Geo.  Ill  ,  c.  48  (Gambling  Act),  13-14,  15,  M,  36,  44,  66,  71,  73 

14  Geo.  III.,  c.  78  (Metropolitan   Building  Act),  203,   li.VJ.   2.V>,   2815,  284, 

286,  302 

41  Geo.  III.,  c.  57  (Royal  Exchange  Assurance),  .3  74 
56  Geo.  III.,  c.  Ixxiii.  (Customs  Annuity  and  Benevolent  Fund  Insurance). 

322 

6  Geo  IV.,  c.  36  (Royal  Exchange  Assurance),  375 
3  &  4  Win.  IV.,  c.  42  (Interest),  b59 

7  Wm.  IV.  &  1  Vict.,c.  72  (Letters  Patent),  364 
5  &  6  Viet.,  c  39  (Factors  Act),  58 

7  &  8  Viet  ,  c.  84  (Metropolitan  building  act),  283 
7  &  8  Viet,  c.  110  (Joint  Stock  Companies),  364 
9  &  10  Viet.,  c.  93  (Lord  Campbell's  Act),  446 

12  &  13  Viet',  c  7*4}  (Trustees'  Relief  Acts),  318,  358 

17  &  18  Vict.','c.  125  (Common  Law  Procedure  Act,  1854),  212,  217 

20  &  21  Viet,  c.  14  (Joint  Stock  Companies),  365 

22  <L23  Viet.,  c  35  (Lord  St.  Leonard's  Act).  277,  377 

23  &  24  Viet.,  c.  145  (Lord  Cranworth's  Act),  290,  29  i 

23  &  24  Viet.,  c.  126,  s.  2  (Common  Law  Procedure  Act,  1860),  296- 
25  &  26  Viet.,  c.  89  (Joint  Stock  Companies),  366 

27  &  28  Viet,,  c.  cxxv.  (Railway  Passengers'  Assurance),  19.  214,  219,  446 
27  &  28  Viet.,  c.  43  (Post-Office  Insurances),  324 

29  &  30  Viet.,  c  42  (Life  Insurance,  Ireland),  37 

30  Viet.,  c.  23  (Marine  Policies,  Stamps),  21 

30  &  31  Viet,  c.  144  (Policies  of  Assurance  Act,  1867),  300,  308,  311,  312, 

315,  319 

31  &  32  Viet  c.  86  (Assignees  of  Marine  Policies),  311 

33  &  34  Viet  c.  61  (Life  Assurance  Company  Act,  1870),  388 
:  3  &  34  Viet  c.  93  (Maried   Women's   Property  Act,    1870),   22$  36,   136, 
329-331,  337 

33  &  34  Viet,  c.  97  (Stamp  Act),  21 

34  &  35  Viet,  c.  103  (Customs  Annuity  and  Benevolent  Fund  Assurance), 

322 
36  &  37  Viet,  c.  66  (Judicature  Act,  1873),  298,  308,  314,  318 

Societies  Acts)>  ^>  217,323 


42  &  43  Viet  ,  c.  9  (Friendly  Societies),  219 

42  &  43  Viet,  76  (Companies  Act,  1879),  376 

43  &  44  Viet,  c.  26  (Married  Women's  Polices  of  Assurance,  Scotland,  Act, 

1880),  337 
43  &  44  Viet,  c.   42   (Employers'     Liability   Act),   43,  463,  464,   288,   290, 

292,  2'.m 
45  &  46  Viet.,  c.  88  (Settled  Land  Act.  1882),  286 

45  &  46  Viet,  c.  75  (Married  Women's  Property  Act,  1882),  22,  36,  130,  :5o7. 

330,  332,.  334,  336 

46  &  47  Viet,  c.  62  (Bankruptcy),  472 

!'.»  &  50  Viet,  c    38  (Riot,  Damages,  Act),  180 

STKAM   HNGINE— 

User  of,  what  within  policy,  109 


STOIM'AGK   I\ 

T'MiniiiMtc  intrr.-t.  .">."> 

Whether  right  of,  gives  title  to  insurance,  367 
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SUBROGATION— 

What  is  it,  287,  294 

None  iu  accidental  insurance,  10 

Gives  insurer  right  to  damages  recoverable  by  assured,  229 

Assignment  by  insurer  of,  rights  by  defence  to  assured  action,  229,  337 

Defences  against  assured  good  against  subrogated  insurer,  230 

Insurer  entitled  to,  against  carrier,  230 

Re-insurer  entitled  to,  230 

Assured  recovering  damages  as  trustee  for  insurer,  231 

Of  insurer  where  loss  through  negligance,  232 

Of  insurer  to  mortgagee's  rights,  235 

Condition  as  to,  237 

Valued  policy,  how  it  affects,  238 

Contribution,  difference  between  it  and,  239 

Of  insurer  to  mortgagee's  rights  against  morrgagor,  291,  296 

SUCCESSION  DUTY— 

Whether  payable  on  life  policy,  345,  479 

SUE  AND  LABOUR  CLAUSE— 
In  fire  policies,  124 

SUICIDE  - 

Premium  not  returnable  in  case  of,  81 

Whether  within  policy,  130,  132 

Meaning  of,  130,   132 

Not  mentioned  in  policy,  Ibl 

Presumption  against,  133,  456 

Whilst  insane,  133 

Effect  of,  on  assgnment  of  policy,  133,  134 

Usual  condition  as  to,  133 

When'company  mortgagee  of  policy,  135 

When  covenant  to  keep  up  policy,  136,  321 

Policy  sur  autre  vie,  whether  avoided  by,  207 

SUNSTROKE— 

Whether  an  accident,  454 

SURETY— 

Interest  of  creditor  in  life  of,  69 

Interest  of  co-surety  in  life  of,  69 

Interest  of  surety  in  life  of  principal  debtor,  69 

Paying  debt,  whether  entitled  to  policy,  345,  357 

Whether  he  may  require  discharge  of  employee  making  default,  466 

SURETYSHIP 

Difference  between  insurance  and,  8 

TEMPERANCE— 

Statements  as  to,  142,  156 
Disproof  of  warranty  as  to,  157 
Meaning  of,  137,  157 

TENANT— 

Insurance  beyond  own  interest,  50 
Insurance  of  rent  by,  51 
In  common  can  insure  full  value,  51,  62 
Joint-tenant  can  insure  full  value,  51,  62 
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TENAOT— 

Policy  avoided  through  increase  of  risk  by,  169 

For  life,  whether  bound  to  insure,  267 

In  tail,  whether  bound  to  insure,  267 

In  tail,  whether  entitled  to  policy  money,  267 

For  life,  whether  entitled  to  policy  money,  267 

For  years,  whether  bound  to  insure,  ~69 

Liability  for  accidental  fire,  270 

Liability  for  fire  through  negligence,  270 

When  bound  to  reinstate,  271 

Covenant  by,  to  pay  extra  premiums,  effect  of,  271 
For  life,  when  bound  to  rebuild,  272 

Insurable  interest  of,  when  under  covenant  to  repair,  272 
And  landlord  separately  insuring,  effect  of,  266,  267,  272 
Covenant  by,  to  repair  and  insure  for  fixed  sum,  272 
,,  to  repair  excluding  fire,  272,  273 

,,  to  insure  runs  with  land,  273 

Cannot  compel  landlord  to  rebuild,  273 
Can  require  insurer  to  reinstate,  274,  276 
Whether  liable  for  rent  in  case  of  fire,  274 
Damages  for  breach  of  covenant  by,  to  insure,  275 
Relief  against  breach  of  covenant  by,  to  insure,  276,  277 
Breech  by,  of  covenant  to  insure  not  cured  by  ante-dating  receipt,  270 
Effect  of  covenant  by,  to  insure  in  landlord's  name,  278 
Bound  to  insure,  having  option  to  purchase,  279 
Insurable  interest  of,  in  rent,  279 
For  life,  paying  policy  money  to  mortgagee,  286,  287 

THEFT— 

During  fire,  123,  124 

THELLUSSON  ACT— 

Direction  to  pay  premiums   whether  within,  478 

TITLE— 

Of  insured  property,  whether  material,  111 
Condition  as  to  change  of,  180,  183 

lo.NTINE— 

Policy  not  gaining  contract,  45 

TRADE- 

Disclosure  of  hazardous  nature  of,  108,  110 

TRUST— 

Validity  of  policy  on,  66 

Name  of  person  for  whom  effected  must  appear  in  policy  on,  66,  71,  72 

Of  policy  construed  like  other  trusts,  327 

Where  no  fraud  for  premiums,  sale  of  policy  on,  328 

Of  policy  includes  bonus,  328 

TRUSTEE  - 

May  insure,  6 

Insurance  by,  presumed  to  be  qua  trustee,66 

Policy  must  contain  name  of  C.  Q.  T.  and  of,  66,  327 

Knabling  settlor  to  dispose  of  policy  liable,  327 

May  sell  policy,  settlor  not  paying  premiums,  327 

Whether  premium  must  be  paid  by,  327 
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TRUSTEE— ( Continued). 

Lien  on  policy  for  advances  by,  327 

Appointment  under  Married  Women's  Property  Act  of,  230 

Insurers  paying  to,  359 

Secretary  holding  shares  for  company  as   377 

Of  shareholder  in  liquidation,  disclaimer  by,  378 

For  assignee  of  policy,  whether  company  is,  395 

Bound  by  novation  of  settlor,  412,  413 

UBERRIMA  FIDES— 

Whether  insurance  contracts  require,  8,  159 

ULTRA  VIRES— 

How  re-insurrnce  affected  where  insurance  is,  257 

Directors'  acts  where,  368,  370 

Company's  business  must  not  be,  370,  373,  375 

Policies  do  not  bind  where,  370 

Third  persons  and  company  contracting,  370,  373 

Manager  granting  policies,  371,  372 

Whether  illegal  acts  are,  372 

Whether  informal  acts  are,  372 

Dealings  with  funds  restrained  when,  374,  375 

Claim  on  policy  which  is,  393 

Ratification  of  amalgamation  which  is,  405 

USER— 

Disclosure  of,  108-110 

Whether  to  be  as  descriced,  108-110 

Of  house,  108 

Of  steam-engine,   109 

Increase  of  risk  by,  109,  110,  169,  171 

Change  of,  109,  110 

Of  paper-mill,  110 

Of  kiln,  110 

For  experiment,  171 

Of  oven,  172 

By  non-occupation,  1 72 

VALUATION— 

Of  loss,  195,  197,  198,  200 

VALUED  POLICY— 

May  be  on  land  risk,  3,  27 
Where  value  conclusive,  3,  4 
Proof  of  loss  necessary,  4 
Interest  necessary  for,  221 
Whether  contract  of  indemnity,  226 
Subrogation  iu  case  of,  238 

VENDOR— 

Insurable  interest  of,  unpaid,  64 
Interest  of,  paid,  who  has  not  conveyed,  64,  65 
When  interest  of,  ceases,  65,  181 
Whether  fire  loss  falls  on,  299,  301 

Whether  right  of,  to  stop  in  transitu  gives  title  to  insurance,  357 
,  Of  shares,  a  contributory  if  on  register,  377 
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r/;/;/>M   FORTIUS  ACCIPIUNTUR  CONTRA  PROFERENTUJI,  ;;u 

WAGER— 

Difference  oetween  insurance  and,  7,  45 

Policy  illegal  if  a,  44-45 

Premiums  not  recoverable  if  policy  a,  44 

WAGES— 

Of  seamen  not  iusurable,  44 

WAIVER— 

Of  delay  in  paying  premium,  91 

Of  breach  of  condition,  165,  183 

Of  breach  of  policy,  166 

By  resolution  to  pay,  166 

Of  non-disclosure  of  other  insurance,  176,  177 

Of  forfeiture  by  assignment,  183 

Of  proof  of  lo;%  193,  195 

When  inferred,  194 

Of  condition  as  to  forfeiting  premiums,  204 

By  affirmance  of  contract,  205 

Of  right  to  arbitration,  216 

Of  forfeiture  by  acceptance  of  rent,  277 

By  agent  of  forfeiture,  432,  433 

WAR— 

Payment  of  premium  to  foreign  agent  after  commencement  of,  434 

WAREHOUSEMAN— 

Insurance  for  full  value  by,  58 

Insuring  own  and  another's  goods  without  authority,  440 

WARRANTY— 

Different  on  marine  and  other  policies,  144 

Part  of  the  contract,  144,  146,  147 

Materiality  of,  144,  147 

Must  be  true,  144,  145,  147 

Must  be  performed,  144,  145 

Express  or  implied,  144,  145 

In,  or  incorporated  in  policy,  144,  147 

That  mill  "worked  by  day  only,"  141,  146,  147 

Mere  opinion,  and  not,  147 

Not  necessary  to  state  facts  covered  by,  147 

Insurers  may  require  special,  148 

True  "so  far  as  known,"  148 

Of  "good  health,"  149 

That  insured  not  subject  to  fits,  149 

Whether  premiums  returned  were  breach  of,  150 

Evidence  of,  150 

Effect  of  transfer  of  insurer's  business  on,  161 

Declarations  of  insured,  whether  evidence  to  prove  breach  of,  150 

As  to  temperance,  157 

WHARFINGER— 

i  ranee  of  full  value  by,  53,  58 
His  liability  to  owner  of  goods  for  firo,  57 
Goods  held  "  in  trust  or  on  commission  "  by,  58 
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WINDING  UP— 

Effect  of  assignment  of  policy  before,  318 
Payment  of  assurance  after  order  for,  399 
How  claims  valued  in,  401 
Resuscitation  of  company  for,  410 
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